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Backgr ound:

On July 16, 1996, the Comm ssion entered Progression O der
No. 3 in Application No. G 1128, offering a proposed nediation/

arbitration policy statenent. On August 20, 1996, the Com
m ssion entered a nediation and arbitration policy to carry out
the mandates of Section 252. The Comm ssion’s nediation and

arbitration policy was subsequently anmended in 1997 and in 2000.

Last year, in consideration of the costs associated wth
hiring an outside arbitrator, the Comm ssion voiced its concerns
that new entrants and carriers facing financial difficulties
would be unable to arbitrate terns and conditions for
i nterconnection agreenents in conpliance wth the Comm ssion’s
current nediation and arbitration policy. On Septenber 18,
2002, the Conmm ssion released certain proposed revisions and
requested comments be filed by interested parties.

In the Commission’s first comrent cycle, WrldCom Inc.
filed witten coments in support of the anendnents to the
arbitration and nediation policy. WrldCom recomended that the
Commi ssion clarify what carriers nmust do in order to denonstrate
financial hardship and recomended that the Conm ssion insert
the word “outside” in the second sentence in paragraph eight
with respect to fee splitting. In the Comm ssion’s February 11
2003 order, the Commission agreed with WrldCom that the finan-
cial hardship provision should be clarified. However, the Com
m ssion found that when a staff nenber was appointed as an
arbitrator, the Conm ssion should not absorb the costs of the
arbitration. Therefore, we nmde further anmendnents to clarify
that the negotiating parties should be accountable for inci-
dental costs associated with arbitrations perfornmed by Conm s-
sion staff nenbers. W also proposed to place additional
| anguage in the policy to address situations where parties could
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not nutually agree upon an arbitrator. Finally, we deleted one
section associated with technical assistance, as we believed
that any assistance given to the arbitrator may necessarily have
sonme effect on assisting the arbitrator in the decision-nmaking
process.

In response to those proposals released for the second
comment cycle, coments were filed by Qmest, the Rural Inde-
pendent Conpanies and AT&T. The Rural Independent Conpanies
recoomended that the Commission use an alternative striking
nmethod in the selection process. They also stated that the Com
m ssion should provide that its policy is held in abeyance
pending the deliberation of a financial hardship notion. The
Rural | ndependent Conpanies further stated that the Conm ssion
should not allow nore than one staff arbitrator at one tine.
They proposed that technical questions asked to staff be
committed to witing and noticed to all the parties, to
establish a time frame for the filing of the interconnection
agreenent after the decision and to exclude other parties from
being involved in the arbitration. Finally, the Rural |Inde-
pendent Conpanies recomended that the Commission’s policy
include a provision requiring the arbitrator use the Nebraska
Rul es of Discovery.

AT&T recommended that the Comm ssion anmend the |[|anguage
pertaining to the arbitrator’s involvenent in situations after
the arbitrator has nade his or her decision and when the parties
are still negotiating.? AT&T stated that it is inappropriate for
the arbitrator to be involved in that stage of the process.

Qnest did not support the Conm ssion’s proposal to unilat-
erally select an arbitrator in cases where the parties were
deadl ocked. Qnest comented that it was inappropriate in sone
cases to use staff arbitrators. Qnvest further stated that
financial hardship was not relevant to arbitrations as arbi-
trating interconnection agreenents are a cost of doing business
those teleconmunications carriers should be able to absorb.
Qwest did not believe that arbitrators should be given any
technical assistance from the Conm ssion or Conm ssion staff.
Finally, Qwest recomended including a safeguard against the
di scovery of privileged informtion.

The Conm ssion then released several proposed findings in
its order of June 3, 2003, and sought additional comrents on the
new y proposed changes. The Comm ssion broke the issues down

! Previously found in para. 8.
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into several categories: Selection of the Arbitrator, Financi al
Har dshi p, Discovery, Post-Decision Negotiations, Tinme Period to
file an Arbitrated Agreenent, Technical Assistance and Met hod of
Arbitration, |abeled A through G respectively.

Wth respect to the comments filed by the Rural | ndependent
Conpani es, the Conmission found that the alternative striking
met hod proposed would be a neutral and streamined nethod for
the parties to select an arbitrator within the 15-day tine
period. Therefore, the Comm ssion proposed to anmend its policy
to include this as a selection nethod. |In the alternative, the
Conmi ssion found that when financial hardship is proven, the
Comm ssion itself should serve as the arbitrator rather than
having parties or the Conm ssion select anmongst Comm ssion staff
menbers.

The Comm ssion also disagreed with Quest’s argunent that
financial hardship was an irrelevant factor in arbitration. The
Comm ssion found that financial restraints were highly relevant
and nmay be a huge barrier for new entrants and struggling conpe-
titors to arbitrate a fair agreement with a well-positioned
carrier.

The Conmission further found that it should not add a
provision requiring the arbitrator to use the Nebraska Rul es of
Di scovery as proposed by the Rural |ndependent Conpani es because
of the limted tine frane in which to conplete an arbitration
provi ded by the Act and that such restraints would tie the hands
of the arbitrator. The Comm ssion found that the better policy
is to permit the arbitrator to establish a procedural schedule
on a case-by-case basis with nutual agreenent and understandi ng
of the negotiating parties.

The Commi ssion |ikew se, declined to give further con-
sideration to Qwmest’s suggestion to place a provision in its
policy that limted discovery of supposed confidential infor-
mat i on. The Commi ssion again found that such decisions were

best left up to the arbitrator on a case-by-case basis, not
pl aced in the Conm ssion’s policy.

In response to AT&T's comrent regarding the arbitrator’s
role after a decision has been reached, the Comm ssion found
t hat an amended recommendation should be solicited for comrent.
The Commi ssion found there could be certain situations where it
woul d be inappropriate for the arbitrator to nediate a dispute
after a decision has been made. However, in certain cases, the
Commi ssion found, it could be helpful to the parties to have the
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arbitrator facilitate negotiations. The Comm ssion proposed to
strike certain |anguage found in paragraph seven of the
arbitration policy to address AT&T s concerns.

The Commission also tentatively agreed with the Rural
| ndependent Conpani es’ suggestion that a tinmeline be added for
parties to file the arbitrated interconnection agreenent after
the arbitrator’s final decision has been released. W therefore
included for coment a 30-day tineline, to serve as a nmaxinmum
time limt. The Commission found that the arbitrator should be
al l owed to designate a shorter amount of time if necessary.

Wth respect to the technical assistance provision, the
Commi ssion had proposed a nodification of this provision to
permt the arbitrator to receive outside technical assistance
with the requirenent that the parties be given notice of the
qguestion being asked and the answers being given.

Lastly, the Comm ssion found that it would be appropriate
to nodify its policy with respect to the type of arbitration
that is perforned. The Conmission’s policy had always been
limted to two types of final offer arbitration. One type was
conpl ete package final offer and the other type was issue-by-
issue final offer. The Comm ssion therefore invited comments on
its proposal to nodify its policy to give the arbitrator the
option of engaging in traditional arbitration or requesting
final offers fromthe parties.

In this third comment cycle, in response to our June 3,
2003 order, coments were filed by the Rural |Independent
Conmpani es, AT&T and WrldCom Inc. The positions of these
parties are set forth bel ow

Positions of the Parti es:

AT&T commented that the Comm ssion’s proposed changes to

paragraph seven of the arbitration party were still not
sufficient. AT&T believes that the role of an arbitrator and
medi ator are conpletely different. In that respect, the arbi-

trator should never act as a nediator, even after a decision by
the arbitrator has been formally reached and the parties request
to continue negotiating. AT&T is fearful that where the arbi-
trator beconmes a “last mnute nediator” the opportunity for
further argunents persist and there is a potential for confusion
as to which “hat” the arbitrator is wearing at any given tine.
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AT&T further believed that an arbitrator should not be
allowed to seek or obtain technical assistance from any source
outside the parties, unless that source is subject to full
disclosure and to cross-examnation by the parties. AT&T
requested that the Commssion anend this section of its
arbitration policy to preclude the ability of the arbitrator to
recei ve technical assistance fromoutside parties.

Finally, AT&T recommended that the rules of any arbitration

must be spelled out in detail in advance of any proceedings

AT&T was wuncertain as to what “traditional arbitration” as
defined by the Comm ssion would be. However, as long as the
rul es associated with the decision were laid out in detail, AT&T

expressed no preference between the various types of arbi-
tration.

WrldCom Inc., stated that the Comm ssion’s proposed
policy fails to take into account financial hardship when
allocating the costs of the arbitration. The Comm ssion’s
policy provides that costs nust be split equally between the
parties. Worl dCom Inc., suggests that the Comm ssion should
allow itself some discretion in assigning costs by stating that
such costs will be divided in an equitable manner. Wor | dCom
Inc., also suggested that the Conm ssion place the burden upon
the incunbent |ocal exchange carrier to file the arbitrated
i nterconnection agreenment wth the Commission along wth
cont enporaneous notice to all parties to the nediation and
arbitration. Finally, WrldCom Inc., recommended that the
Comm ssion do away with entire package final offer arbitration
unless the parties agree otherwise from the outset of the
arbitration

The Rural |Independent Conpanies supported many of the
changes proposed by the Conm ssion. The Conpani es hope that the
arbitrator wll solicit input from the parties to the
arbitration prior to making a decision as to the procedure to be
enployed in the arbitration. The Rural | ndependent Conpanies
al so suggested an anendnent to paragraph six of the revised
policy which added the following: “In its review of the
arbitrated agreenent pursuant to paragraph 13 of this Policy,
the Comm ssion shall not be bound by the nethod of arbitration
selected by the arbitrator in making its determ nation whether
the agreenent neets the requirenents set forth in Section
252(e).”

No specific comments were filed in the third coment cycle
in support or against the Comm ssion’s proposals concerning the
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selection of the arbitrator, financial hardship, or the proposed
time period to file an arbitrated agreenent.

Di scussi on:

Upon consideration of all of the comments filed, the
Conmi ssion finds as follows:

A. Sel ection of the Arbitrator

The Commi ssion’s proposed changes wth respect to the
selection of the arbitrator should be adopted. The attachnent
contai ns the proposed changes as adopted by this order.

B. Fi nanci al Hardshi p
The Commission’s proposed changes wth respect to the

financial hardship provisions should be adopted. The attachnent
contai ns the proposed changes as adopted by this order.

C. Di scovery
The Nebraska Suprenme Court rules of discovery will not be
added into the policy at this tine. The arbitrator will be free

to establish the procedural tineline for, and the appropriate
paraneters in the use of, discovery on a case-by-case basis.

D. Post - Deci si on Negoti ati ons

The Comm ssion finds that AT&T has a valid concern and
t herefore changes its policy accordingly. The arbitrator should
not act as a nediator for the parties even after a decision has
been reached. |If the parties wish to continue negotiating after
a ruling has been nade, they should be free to do so; however,
the arbitrator should not be included in the negotiation
process. The attachnent contains AT&T's proposed deletion,
which is adopted by this order.

E. Time Period to File Arbitrated Agreenent

The Commi ssion’s proposed addition with respect to the tine
period to file an arbitrated interconnection agreenent should be
adopt ed. The attachnment contains the proposed addition as
adopted by this order
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F. Techni cal Assi stance

Al though two parties opposed the idea of allowng the
arbitrator to seek and receive technical assistance from outside
parties, the Comm ssion finds that this provision should remain
inits policy. The Commi ssi on sees no di sadvantage to all owi ng
the arbitrator to receive technical assistance so |long as notice
is given to the parties on the specific questions asked and the
responses to those questions. Therefore, the Conm ssion’s ear-
| ier proposed changes to the technical assistance portion of the
policy should be adopted. The attachnent contains the proposed
anmendnents as adopted by this order.

G Met hod of Arbitration

The Commission finds that the proposed anendnments wth
respect to the nethod of arbitration used should be adopted.
The Commission finds that the arbitrator should nmake it clear to
the parties from the outset of the proceeding which type of
arbitration he or she is selecting. Traditional arbitration,
i.e., where the arbitrator makes a witten decision, issue-by-
issue, on the matter of the dispute w thout any obligation on
the part of the arbitrator to stay within the boundaries of
either accepting or rejecting the individual final offer
position of the parties, can be used by the arbitrator if he or
she decides such a nmethod would produce a better result. The
arbitrator should solicit the opinions of the parties as to the
type of arbitration preferred, but should have sole discretion
to choose the nethod. The arbitrator should notify the parties
in detail, of the nethod of arbitration used prior to the early
conference on procedure provided for in the policy.

The Commi ssion also agrees wth the Rural |ndependent
Conpanies that it is not bound to review an arbitrated decision
using the nethod of arbitration used by the arbitrator. The

Commi ssion has in the past, nodified and added to a decision of
the arbitrator on review of an arbitrated agreenment w thout
using either final offer submtted by the parties. To be clear
on its authority to overrule or nodify the decision of an
arbitrator in its review process, the Commssion wll add the
proposed anendnent suggested by the Rural |ndependent Conpani es.

Therefore, the proposed anendnents set forth by the
Comm ssion in its June 3, 2003 order and the addition of
| anguage recommended by the Rural |ndependent Conpanies in its
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July 17, 2003 comments, supra, is adopted and set forth in the
attachnent .

H. O her |ssues Rai sed

The Conm ssion has considered the other issues raised by
WrldCom Inc., in its comments filed July 17, 2003. At this
time, the Comm ssion does not see how, if the financial hardship
test is nmet, new entrants and smaller carriers would be unable
to afford their arbitration costs or how the equal division of

costs would be inequitable. The costs split equally in the
Comm ssion’s policy would then be the cost of having the
Commi ssion perform the arbitration. Such costs would fore-

seeably include the Conm ssion hearing fees, transcription
costs, filing fees, <costs of copies and other such ad-
mnistrative costs incurred by the Comm ssion in addition to the
costs incurred by each party to put forth its case. The
Conmmi ssion believes that the fair approach is to have the costs
be split equally by the parties to the arbitration. Shoul d
there be an issue of affordability or fairness in the future for
a party to a negotiation, the Comrmission may revisit this
concern; however for the present time, the Conm ssion finds that
the policy containing the requirenment that parties equally split
the costs of an arbitration should not be changed.

We al so decline to adopt the recomendati on of WorldCom Inc.,
to require the incunbent |ocal exchange carrier to file the
arbitrated interconnection agreenent. Rat her, the Conmm ssion
finds that the nediator or arbitrator should decide how the
parties should coordinate the filing of the interconnection
agr eenent .

ORDER
| T 1S THEREFORE ORDERED by t he Nebraska Public Service Com

m ssion that the attached anended nediation/arbitration policy
be, and it is, hereby adopted.
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MADE AND ENTERED at Lincoln, Nebraska, this 19th day of

August, 2003.

NEBRASKA PUBLI C SERVI CE COW SSI ON

COVMM SSI ONERS CONCURRI NG

Chair
ATTEST:

Executive Director

ATTACHVENT A

VEDI ATI ON AND ARBI TRATI ON PCLI CY

(Established in Application No. C 1128, Progression Oder No. 3)

Medi ati on

1. The parties may seek the assistance of an outside nediator
to help them reach an agreenent. However, either
negotiating party my ask the Commission to assist in
medi ation. |If the Comm ssion receives a request for nedia-
tion, the Comm ssion wll use an outside nediator. Pr o-

vided, however, if there is a showing of financial hardship
by one or both of the parties, the Conmm ssion act as the
medi at or .

Upon receipt of a request to select an outside nediator to
facilitate negotiations, notice will be sent by certified
mail to each negotiating party. The parties wll have
fifteen (15) days to select a nmediator and inform the Com
m ssion of their selection. The notice wll provide the
date when the fifteen (15) day period expires and a |ist of
potential nediators. Parties are not bound to select a
medi ator fromthe Commission’s |ist.

Upon the nediator’s request, technical questions may be
answered by staff menbers  or outside individuals.
Technical questions shall be answered either in witten
formor at a nediation session attended by both parties.
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4. Only the negotiating parties and the nediator will parti-
ci pate in the nediation.

5. After an agreement has been reached, the agreement wll be
filed with the Comm ssion, and notice wll be served by
publication in The Daily Record. The public wll have
thirty (30) days from the date of publication to file
witten coments on the agreenent.

6. The Commi ssion has ninety (90) days to approve or reject
the nediated agreenment or the agreenent shall be deened
approved. The grounds for rejection (Section 252(e)(2))
are that the agreenment discrimnates against a carrier not
a party to the agreenent, or that the inplenentation of the
agreenment is not consistent wth the public interest,
conveni ence and necessity.

7. Al t hough nediation is generally a voluntary process, the
Conmi ssion interprets 47 USC § 252(a)(2) to require all
parties to participate in a Conm ssion nediation, once re-
guested, on a good faith basis. The nediator may term nate
the nediation if it appears that the I|ikelihood of agree-
ment is renote or if a party is not participating in good
faith, or for other good cause. A nediation should not be
term nated prior to the conpletion of at |east one nedi a-
tion session.

8. Each party will pay for its own fees and costs. I n addi -
tion, both nediating parties wll split the nediator’s
expenses equally. If all negotiating parties agree,
separate mnedi ati ons nmay be consol i dat ed.

Arbitration

1. Upon receipt of a petition for arbitration, notice will be
sent by certified mail to each negotiating party. The
parties will have fifteen (15) days to select an arbitrator

and advise the Comm ssion of their selection. The notice
will provide the date when the fifteen (15) day period
expires and a list of potential arbitrators. Parties are
not bound to select an arbitrator from the Comm ssion’s
list. Each negotiating party wishing to select an outside
arbitrator whose name does not appear on the Conm ssion’s
list nmust provide the Conm ssion and all other parties to
the arbitration wth the name, telephone nunber and
curriculum vitae of such arbitrator(s) wthin seven (7)
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days from the date the petition for arbitration is filed
with the Comm ssion. Each negotiating party may add only
three names to the list of arbitrators. After a final I|ist
has been created, the parties wll wuse an alternative
striking nethod to select the arbitrator. Each negotiating
party must use good faith in the arbitration selection

process.

2. Upon a showng of financial hardship, through a notion
filed with the Commi ssion, by one or both parties, the
Commi ssion may act as the arbitrator. A notion specifying

the reasons for and the degree of financial hardship nust
be filed with the Conm ssion within seven (7) days fromthe
date the petition for arbitration is filed wth the
Comm ssion. The Conmm ssion nmay grant oral argunent on such
nmotion. The time frane for selecting an arbitrator will be
held in abeyance pending resolution of a notion of
fi nanci al hardshi p.

3. Upon the arbitrator’s request and wupon notice to al
negotiati ng parties, technical questions nay be answered by
staff nenbers or outside individuals. Technical questions
shal | be answered in witten form provided to the
arbitrator and all negotiating parties.

4. Since the parties wll have been negotiating for sone tine,
and the tinme for arbitration is limted, extensive formal
di scovery procedures will be allowed only to the extent
deenmed necessary by the arbitrator. Parties will be re-
quired to cooperate in good faith in voluntary, pronpt and
i nformal exchanges of information relevant to the matter.
Unr esol ved di scovery disputes will be resolved by the arbi-
trator upon request of a party. The arbitrator wll order
a party to provide information if he/she determ nes the
requesting party has a reasonable need for the requested
information and that the request is not overly burdensone.

5. An early conference will be held to discuss procedure, and
to receive the initial proposal put forth by each party.
The arbitrator will establish the schedule, and determ ne

whet her an oral hearing would be hel pful.

6. Either traditional or final offer arbitration may be used
by the arbitrator. The arbitrator wll instruct the
parties which nethod of arbitration he or she intends to
use prior to the first conf erence. In traditional
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arbitration, the arbitrator is free to select anong the
alternatives given to the arbitrator by the parties or to
nodify the alternatives based on factual evidence and

concl usi ons of | aw. If traditional arbitration is used,
the arbitrator shall discuss the findings of fact and
conclusions of law in the final decision. Fi nal offer

arbitration is a procedure under which each party submts a
final offer concerning the issues subject to arbitration,
and the arbitrator selects, wthout nodification, one of
the final offers by the parties to the arbitration or
portions of both such offers. At the discretion of the
arbitrator, final offer arbitration can take the form of
either entire package final offer arbitration or issue-by-
issue final offer arbitration. Entire package final offer
arbitration is the procedure under which the arbitrator
must select, wthout nodification, the entire proposal
submtted by one of the parties to the arbitration. |[|ssue-
by-issue final offer arbitration is a procedure under which
the arbitrator nust select, wthout nodification, on an
i ssue-by-issue basis, one of the proposals submtted by the
parties to the arbitration. In its review of the arbitrated
agreenent pursuant to paragraph 13 of this Policy, the
Comm ssion shall not be bound by the nmethod of arbitration
selected by the arbitrator in making its determnation
whet her the agreenent neets the requirenents set forth in
Section 252(e).

7. After the oral hearing, conference and ot her sessions, each
party wll submt either its final offer and proposed
agreenent or post hearing brief to the arbitrator. Bot h
parties shall act in good faith in presenting its final
offers to the arbitrator. Negoti ations anong the parties
may continue throughout the arbitration process. Parties
may submt the subsequent final offers followng such

negotiations if final offer arbitration is being used. In
order to provide an opportunity for final post-offer
negotiations, the arbitrator will not issue a decision for

at least fifteen (15) days after submssion to the
arbitrator of the final offers or final briefs by the
parties. Final offers submtted by the parties to the
arbitrator shall be consistent with Section 251 of the Act.
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8.

10.

11.

12.

13.

14.

Only the two negotiating parties and the arbitrator wll
participate in the arbitration. However, upon the request
of an interested party and the approval of the arbitrator
witten argunments or oral statenments may be taken at an
information session, scheduled by the arbitrator and
attended by the negotiating parties.

Because of the short tine frame mandated by the Act, the
arbitrator shall have flexibility to set out procedures
that may vary from those set out here, however, the
arbitrator’s procedures nust be fair, treat the parties
equitably and substantially conply with procedures |isted
her ei n.

Once the decision of the arbitrator has been issued, the
parties will have thirty (30) days in which to file the
conformng arbitrated interconnection agreenment wth the
Conmi ssion, unless the arbitrator explicitly nandates a
shorter tinme frame in the decision.

Each arbitrated agreenent nust: 1) ensure that the
requi renents of Section 251 of the Act and any applicable
FCC regul ations under that section are net; 2) establish
i nterconnection and network elenment prices consistent with
the Act; and 3) establish a schedule for inplenentation of
t he agreenment (pursuant to Section 252(c).

After the arbitrated agreement is final, it will be filed
with the Commi ssion, and notice will be provided in The
Daily Record. The public will be given ten (10) days from
the date the arbitrated agreenent is filed wth the
Conmission to file witten coments on the agreenent.

After witten comments have been received, the Conm ssion
may hold an oral hearing to address whether the agreenent
nmeets the requirenments set forth in Section 252(e). The
Commission may limt the testinmony of any witness to the
extent it is irrelevant or repetitive.

The Comm ssion does not interpret the nine (9) nonth tine
line for arbitration under Section 252(b)(4)(C to include
the Conmmi ssion’s approval pr ocess. Ther ef or e, t he
Commission will have thirty (30) days from the date of
filing to reject or approve any arbitrated agreenent or the
agreenent will be deenmed appropriate.
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15.

Secti

Each party wll pay for its own fees and costs. In
addition, the outside arbitrator’s expenses wll be split
equally by both negotiating parties. I ncidental costs
associated with the arbitration process perfornmed by the
Commi ssion in the arbitration proceeding will be split
equally by the arbitrating parties. Separate arbitrations
may be consolidated only if agreed upon by all negotiating
parties.

on 252(i)

Section 252(i) requests shall be filed in accordance wth
the attached Appendix A, B and C forns.

Upon recei pt of a Section 252(i) request for adoption of an
approved interconnection agreenent from a certified | ocal
exchange carrier, the Comm ssion will publish notice of the
application in The Daily Record. Section 252(i) applica-
tions shall be effective ten days foll ow ng the publication
of said notice.




