SECRETARY’S RECORD, PUBLIC SERVICE COMMISSION

BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of the Nebraska
Public Service Commission, on its
own motion, seeking to amend ORDER ADOPTING PROPOSED
Title 291, Chapter 4, Railroad RULES AND ISSUING

) Rule and Regulation No. 209

)

)

)
Rules and Regulations in its ) CERTIFICATE OF ADOPTION

)

)

)

)

entirety.

Entered: October 3, 2023

BY THE COMMISSION:

On November 8, 2022, the Nebraska Public Service Commission
(“"Commission”), on 1its own motion, opened the above-captioned
docket to amend Title 291, Chapter 4, Railrocad rules and
regulations, in its entirety. The first set of proposed rules were
released for public comment, which removed certain rules, updated
language, and renumbered sections. Comments were received from one
party, Union Pacific Railroad Company (“Union Pacific”). Following
review of comments submitted, the Commission scheduled this matter
for hearing.

EVIDENZCE

On September 12, 2023, a hearing in this matter was held in
the Commission hearing room. Sallie Dietrich appeared on behalf of
the Motor Transportation Department (“Department”) of the
Commission. Exhibits numbered 1 through 8 were entered into
evidence.

Dillon Keiffer-Johnson, Director of the Motor Transportation
Department, testified on behalf of the Department. Mr. Keiffer-
Johnson stated that the proposed changes seek to make formatting
alterations to enhance readability.! Mr. Keiffer-Johnson noted that
in the proposed rules, Rule 002.08D is eliminated because the
statutory authority for this rule was transferred to the Department
of Transportation’s rail division.? Mr. Keiffer-Johnson also stated
that the Department seeks to align rules regarding personal injury
or property damage to the thresholds found in 49 C.F.R. § 225.°3

I Transcript at 8.
2 Id.
3 Id. at 9.
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Mr. Keiffer-Johnson stated that the Department proposes to
add language to the regulations which would mirror reporting
requirements found in Neb. Rev. Stat. § 75-426 regarding reports
by the railrocad of injury or loss of life to persons other than
railroad employees.? Mr. Keiffer-Johnson also noted that Rule 004
is eliminated in the proposed rules as they have been preempted by
federal regulation.?®

With regard to the comments filed by Union Pacific, Mr.
Keiffer-Johnson noted that Union Pacific’s recommendation differed
from the language included in Nebraska’s statutes. Mr. Keiffer-
Johnson recommended that Union Pacific describe its reasoning for
this difference.®

Following Mr. Keiffer-Johnson’s testimony, no further
testimony was presented, and no further evidence was introduced.
The hearing was then adjourned.

OPINTION AND FINDINGS

The proposed rules, attached hereto as Appendix A, reflect
and incorporate the Commission’s proposed changes. Although one
additional ©proposed change was submitted in comments, the
commenter did not expand on the change at hearing and the change
is therefore not adopted. The Commission finds that the proposed
rules as originally set forth adequately address the issues
described by the Department and should therefore be adopted.

The proposed rules include the following changes:

e General update: The word “shall” 1is replaced with “will”
throughout the rules.

e Section 002.05, “Overhead Clearance,” 1s rephrased for
clarity.

e Section 002.06, “Side Clearance,” is rephrased for clarity.
e Section 002.07, “Track Clearances,” is rephrased for clarity.

5 Id.
6 Id. at 10-11.
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e Section 002.08D is removed because statutory authority has
been transferred to the Department of Transportation.

e Section 002.11, “Headlight Display,” is removed because it is
preempted by federal regulation.

e Section 003.0l1A is created to mirror reporting requirements
found in Neb. Rev. Stat. § 75-426 regarding reports by the
railroad of injury or loss of 1life to persons other than
railroad employees.

e Section 004, “Sanitation and Safety,” is removed because it
is preempted by federal regulation.

Based on the above, the Commission finds that the proposed
rules set forth in Appendix A should be adopted and a Certificate
of Adoption issued.

ORDEHR

IT IS THEREFORE ORDERED Dby the Nebraska Public Service
Commission that a Certificate of Adoption for the proposed rules
set forth in Appendix A be, and is hereby, issued.

ENTERED AND MADE EFFECTIVE at Lincoln, Nebraska, this 3rd day
of October, 2023.

NEBRASKA PUBLIC SERVICE COMMISSTION
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001 GENERAL.

001.01 REQUIRED EQUIPMENT.

001.01(A) REFLEX LENSES ON SWITCH STANDS. railroads operating within the state
of Nebraska are authorized to substitute reflex lenses for lighted lamps on switch stands,
except where conditions exist preventing the proper reflection of the reflex lenses from the
headlight because of track curvature, or where a substantial amount of switching is
regularly or frequently performed at night.

001.02 WIRE CROSSING RAILROAD TRACKS AT PUBLIC HIGHWAY CROSSINGS.

001.02(A) NATIONAL ELECTRICAL SAFETY CODES. The National Electrical Safety
Code, as published by the National Bureau of Standards, United States Department of
Commerce, and all revisions and amendments thereto, is hereby adopted as prescribing
the minimum requirements for clearances, materials, construction, and maintenance to be
followed for all wires crossing under or over any railroad track at a public highway crossing
in the State of Nebraska.

001.02(B) EXCEPTIONS. In matters not specifically prescribed by the National Electrical
Safety Code, or where local conditions make the prescribed practice impracticable,
methods which will provide equivalent security and protection to the public shalwill be
submitted to the Commission for approval.

002 CLEARANCES.

002.01 GENERAL.

002.01(A) NOT RETROACTIVE. All existing structures, operating appurtenances, pole
lines, service facilities, and track arrangements shaliwill be exempt from these regulations
except as hereinafter provided.

002.01(B) EXEMPTIONS. Exemptions from any of the requirements contained herein will
be considered by the Commission upon proper application from the carriers, industries, or
other interested persons. A request for such exemption must be accompanied by a full
statement of the conditions existing, and the reasons why such exemption is asked. Any
exemption so granted shalwill be limited to the particular case covered by the application.

002.01(C) EMERGENCIES. No restricted clearance set out herein shallwill apply to false-
work, shoe-fly tracks, or other temporary emergency conditions caused by derailments,
washouts, slides, or other unavoidable disasters.

002.01(D) CONSTRUCTION MATERIALS. No restricted clearances set out herein
shallwill apply to ballast, track material, or construction material unloaded on and adjacent
to tracks for contemplated use thereon or in the immediate vicinity, nor shall they apply to
false-work or temporary construction necessary on any construction project.
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002.01(E) WARNING SIGNS. Wherever an existing clearance is reduced, so as to
endanger the life or limb of any person working along or upon any railroad engine or car,
a sign warning such workman of the reduction shaliwill be maintained by the railroad.

002.02 DEFINITIONS. As used in Chapter 4 unless the context otherwise requires:

002.02(A) EMERGENCY. Any case of casualty or unavoidable accident, trackage or
signal failure, or equipment failure of the train causing a crossing blockage, or act of
God.

002.02(B) OVERHEAD CLEARANCE. The vertical distance from the top of the highest
rail to a structure or obstruction above;

002.02(C) SIDE CLEARANCE. The shortest horizontal distance from the center line of
track to a structure or obstruction at the side of the track.

002.02(D) TRACK CLEARANCE. The shortest horizontal distance between the center
lines of adjacent tracks.

002.03 MINIMUM CLEARANCE FOR RAILROAD STRUCTURES.

002.03(A) DESCRIPTION. As used in this section, minimum clearance is described as
follows: Starting at the center line of track at top of rail and extending five feet six
inches (5'6") both sides horizontally and level therewith, thence upward diagonally to a
point four feet (4') above top of rail and eight feet (8') laterally from center line of track,
thence vertically to a point sixteen feet (16") above top of rail, thence diagonally upward
to a point twenty-two feet zero inches (22' 0") above top of rail and four feet (4")
horizontally from center of track, thence horizontally to center of track.

002.03(B) CHANGES IN TRACK LOCATION OR ELEVATION. No changes in track
location or elevation shaliwill hereafter be made which will reduce existing vertical or
horizontal structural clearances below the minimum specified in Chapter 4.

002.03(C) CHANGES ADJACENT TO TRACKS. No repair or maintenance work shatwill
hereafter be done on structures, facilities or appurtenances adjacent to tracks which will
reduce existing vertical or horizontal structural clearance below the minimum specified in
Chapter 4.

002.04 NON-CONFORMANCE.

002.04(A) REPAIR OF NON-CONFORMING STRUCTURES. Where an existing
structure does not provide clearance equal to the minimum of subsection 002.03(A) or
such other minimum which may be herein specified, the portion of the structure
producing the impaired clearance may be repaired and maintained by partial
replacements.
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002.04(B) REPLACEMENT OF NON-CONFORMING STRUCTURES. When the owner-
shall replaces in its entirety the portion of a structure which has not previously provided
standard clearance, the rebuilt portion must, when complete, provide the full standard
clearance of Chapter 4 unless otherwise ordered by the Commission.

002.04(C) NON-CONFORMING TRACKS AND YARDS. Existing tracks of all kinds may
be maintained by reballasting, resurfacing, and replacing rails and ties subject to the
limitations of Subsection 002.01A. Where existing yards are completely replaced or are
partially replaced as a unit or section of a master plan, the arrangement must meet the
provisions of Chapter 4 both as to track centers and clearance to structures and other
facilities being built in connection with and as a part of such plan. Existing structures
which are to remain and which do not provide the minimum clearance of Subsection
002.03A with respect to the proposed new tracks must be approved by the Commission
for exemption from the terms of Chapter 4. Existing tracks having less vertical clearance
than that specified in Subsection 002.03A may be maintained but the top of rail may not
be raised without a corresponding raise of the overhead structure so as to maintain the
existing available clearance. Existing tracks having less horizontal clearance between
them than is herein specified for new construction or having less horizontal clearance to
structures than is specified in Subsection 002.03A may be maintained but they may not
be shifted horizontally to reduce either the existing track centers or the existing structural
clearance.

002.05 OVERHEAD CLEARANCE.

O5 A anea O\, a

002.05(A) GENERAL. Overhead clearances will be a minimum of twenty-two feet six
inches (22’ 6”) unless specified in another subsection.

002.058(B) IN BUILDINGS. The overhead clearance inside of-18'0" enclosed buildings
may be reduced to:

002.05(B)(ii). —eighteenEighteen feet zero inches (18' 0”) provided-that-this—

clearanece-shallapphronly tefor tracks terminating within the building or in the
immediate plant area if said tracks should extend through the building.

002.05(B)(ii). Overhead-clearance-of-door-may-hereduced-to-seventeenSeventeen

feet zero inches (17'0") for overhead clearance of doors, provided that engine
houses_and railroad shops are exempt from the requirements of this section.

002.05€(C) IN TUNNELS. The minimum overhead clearance in —23'0“tunnels may be
decreased to the extent defined by the half circumference of a circle having radius of
eight feet (8") and tangent to a horizontal line twenty-three feet (23") above the top of rail
at a point directly over the center line of track.

002.055(D) IN THROUGH BRIDGES. Overhead clearance in ————22'6"through
bridges will require telltales if built less than twenty-two feet six inches (22'6") overhead
clearance.
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002.05E(E) ALL OTHER STRUCTURES. Except as herein speci-——=22'6"fically
provided, all other structures shallwill have the clearance described as follows: Starting
at the center of track at top of rail and extending six feet (6") both sides horizontally and
level therewith, thence diagonally upward to a point four (4) feet above top of rail and
eight feet six inches (8'6") laterally from center of track, thence vertically upward to a
point fifteen feet nine inches (15'9") above top of rail, thence diagonally upward to a
point twenty-two feet six inches (22'6") above top and rail and four feet (4') horizontally
from center of track, thence horizontally to center of track. Overhead clearance for
structures other than buildings may be reduced if overhead telltales are maintained for
clearances less than twenty-two feet zero inches (22'0") which must have been
approved by the Commission.

002.05F(F) WIRES. All wires in general shalwill have a minimum vertical clearance of
not less than that specified by the National Electrical Safety Code as published by the
United States Department of Commerce, National Bureau of Standards, or any revisions
thereto.

002.06 SIDE CLEARANCE.

002.06(A) GENERAL. Wherever practicable, all posts, ——8'6“pipes, warning signs
and other small obstructions shallwill be given a side clearance of eight feet six inches

(8'6”)tenfeet (10Y).

002.06(B) PLATFORMS. The following side clearances apply to_both mainline and side
tracks unless otherwise indicated, but do not apply to engine houses, railroad shop
buildings, and passenger platforms at car floor height:

002.06(B)(i). Platforms eight inches (8") or less above top of rail_ will be five feet zero
inches (-5'0") from center of the track.

002.06(B)(ii). Platforms_four feet (4') or less above top of rail (except as provided in
1) will be as follows:

002.06(B)(ii)(a). Platform on side tracks will be five feet nine inches (5’9”)

002.06(B)(ii)(b). If side clearance is reduced to five feet nine inches (5’9”) on one
side, a full clearance of eight feet six inches (8'6”) will be maintained on the

opposite side.

002.06(B)(iii). Platforms more than four feet (4') above top of rail side will be a
minimum of eight feet zero inches (
8IOII)
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002.06(B)(iv). Platforms on¥Fraeks main lines_tracks and passing tracks will be eight
feet six inches ( 8'6")

002.06(B)(v). Retractable platforms, permitted on side tracks only, either sliding or
hinged, which are attached to a permanent structure, must be so constructed that
when retracted or in a non-working position and firmly secured or anchored, the
resulting clearance shall not be less than the clearances provided in these
regulations.

002.06(C) TUNNELS AND BRIDGES. The minimum side clearance for tunnels and
bridges is eight feet zero inches (8'0")

002.06(C)(i) TUNNELS - UPPER SECTION. Side clear—8'@“ances in tunnels may
be decreased to the extent defined in Subsection 002.05C.

002.06(C)(ii)) BRIDGES:—. Lower section and structures at or less than four feet
zero inches (—4'0") above top of rail: high-erless—Same clearances as set forth in
Subsection 002.03A; provided, that the clearances authorized in this section are not
permitted on through bridges where the work of trainmen require them to be upon
the decks of such bridges for the purpose of coupling or uncoupling cars in the
performance of switching service on a switching lead.

002.06(D) INTERLOCKING MECHANISM. The minimum side clearance for
interlocking mechanisms is three feet zero inches (3’0”). This includes switch ——
3'0“boxes, and switch operating mechanism necessary for the control and operation
of signals and interlockers projecting four inches (4") or less above the top of rail.

002.06(E) MAIL CRANES AND TRAIN ORDER STANDS. The minimum side
clearance for mail cranes and train order stands not in operative position is eight feet

six inches (8'6").Netin———8'6"operative-position-

002.06(F) OIL AND WATER COLUMNS. The minimum side clearance for oil and
water columns is eight feet zero inches ( 8'0")

002.06(G) ELECTRIC SUPPLY AND COMMUNICATION LINE POLES. The
minimum side——8'6" Cclearance for such poles shall be governed by the National
Electrical Safety Code and all additions and amendments thereto.

002.06(H) SIGNALS AND SWITCH STANDS.

002.06(H)(i). The minimum side clearance for signals and switch stands will be
six feet zero inches (6°0”) if such signals are Fthree feet (3") high or less above—
60" top of rail when located between tracks or where not practicable to provide
clearances otherwise prescribed in this section.

002.06(H)(ii). The minimum side clearance for signals and switch stands ©over
three feet 3' high above top_of rail will be eight feet three inches ( 8'3")ef-
£,
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002.06(H)(iii). Signals and Pportions of signal poles higher than_———8'6" four
feet (4") and less than sixteen feet (16") above top of rail will have a minimum
side clearance of eight feet six inches (8'6”).

002.06(1) BUILDING ENTRANCES. The minimum side clearance Clearances-inside
buildings_is seven feet zero inches (—7'0"). Such clearance may be reduced on one
side of the track to five feet nine inches (5'9") not more than four inches (4") above
top of rail, provided that a side clearance of eight feet six inches (8'6") is maintained
on the opposite side.

002.06(J) CURVED TRACK. The horizontal clearances specified herein relate to
tracks on tangent. On curved track, the clearances shall be increased to allow for the
overhang and the tilting of a car eighty--five feet (85") long, sixty feet (60") between
centers of trucks, and fourteen feet (14") high.

002.06(K) MATERIAL AND OTHER ARTICLES ADJACENT TO TRACK. The
minimum side clearance for material and other articles adjacent to track is eight feet

six inches (——8'6").

002.07 TRACK CLEARANCES.

002.07(A) IN GENERAL. The minimum distance between the——214'0" center lines of
parallel standard gauge railroad tracks, which are used or proposed to be used for
transporting freight cars, shaliwill be fourteen feet (14", except as hereinafter prescribed.

002.07(B) MAIN AND SUBSIDIARY TRACKS. -The minimum distance between Mmain
and passing tracks will be fifteen feet (——15'0").traecks-

002.07(C) PARALLEL TEAM, HOUSE OR INDUSTRY TRACKS. The minimum distance
between parallel team, house, or industry tracks will be thirteen feet (13’). 130"

002.07(D) LADDER TRACKS. Minimum clearances shall be as follows:

002.07(D)(i). Ladder track and any parallel track, except another_ladder track will be
seventeen feet ( 17'0").laddertrack:

002.07(D)(ii). Ladder track and another parallel ladder track- will be twenty feet (
20'04).

002.07(E) EXISTING TRACKS. Existing tracks may be extended at clearances
prevailing prior to the effective date of these regulations.

002.08 PUBLIC ROADS, HIGHWAYS AND STREET CROSSINGS OVER OR UNDER
TRACKS.
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002.08(A) ROADS, HIGHWAYS OR STREET CROSSINGS OVER RAILROAD TRACK:
Where a public road, highway or street crosses above any railroad track used or
proposed to be used for transporting freight cars, side clearance in general provided in
Chapter 4 for such tracks must be observed. Minimum overhead clearance shaliwill be
twenty-three feet zero inches (23'0").

002.08(B) RAILROAD CROSSINGS OVER ROADS, HIGHWAYS OR STREET. Where
a railroad crosses above any public road, highway, or street, a minimum overhead
clearance of fourteen feet zero inches (14'0") shaliwill be provided above the surface of
such road, highway or street. Where a railroad crosses above any highway of the State
Highway System or any street or highway of the Federal Aid Urban Systems, a minimum
overhead clearance of fifteen feet zero inches (15'0") shalwill be provided above the
surface of such highway or street.

002.08(C) MINIMUM WIDTH AT CROSSINGS. Where a railroad or street railroad
crosses above any public road, highway, or street, on a single supporting span, a
minimum width of twenty-six feet (26") shallwill be provided for the opening for such
public road, highway or street. Where a railroad or street railroad crosses any highway of
the State Highway System, or any street or highway of the Federal Aid Urban System,
on a single supporting span, a minimum width of thirty feet (30") shaliwill be provided for
the opening of such highway or street. Where two or more supporting spans are used for
such an opening, the minimum widths above specified shalwill be provided for each of
such supporting spans.

002.09 RAILROAD CAR STORAGE OR PARKING DISTANCE FROM CROSSINGS.
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002.09(A). Upon complaint or on its own motion, the Commission may direct that any
railroad car or cars stored or parked on a railroad track which may be obstructing or

obscuring the —traveling public's view of any oncoming train be stored or parked at a
minimum distance from the crossing of such railroad track and particular public road.

002.09(B). A person who has been directed by the Commission under 002.09A to move
a railroad car or cars may file an application for a hearing on the matter. The
Commission shaliwill hear the matter within seven (7) days of the filing of the application.

002.09(C). After notice and hearing, the Commission may establish a specific minimum
distance for storage or parking of a railroad car or cars from the crossing of a railroad
track and a particular public road, and it shalwill be that distance reasonable and
necessary to provide a range of vision at the crossing adequate to protect the safety of
the public using the crossing.

002.09(C)(i). Unless a different distance is prescribed by the Commission, railroad
cars, locomotives and equipment shatwill not be parked nor stored within 250 feet
from any public or private crossings, of multiple adjacent railroad tracks, except upon
written waiver from the Commission, or from private crossing owners. In the event of
single track blockages, crossings shallwill be opened a safe distance as shalwill be
determined by the operating railroad employee when the way is seen to be clear.

002.09(D). Standing trains, parked or stored cars, locomotives, equipment and switching
movements shaliwill not block a public or private crossing longer than ten (10) minutes
after a person appears and wants to cross a crossrng except in case of emergency-ane-

herem Ina srtuatron where a standrng trarn has an operatrng crew on that train, and a
multiple access crossing that is blocked is visible and accessible from the locomotive,
such crossing need not be opened if a vehicle or pedestrian is not present at the
expiration of ten (10) minutes. However, it shal-will be opened or the train must be
moving within ten (10) minutes after a pedestrian or vehicle becomes present at that
crossing.

002.10 CROSSING GATES. All operating railroads within this state shall-will clearly mark
the Iocatron of the actuatrng devrces (bonds) whrch control crossrng gate operatron—ne—later—

003 MINIMUM SAFETY REQUIREMENTS.

003.01 RAILROAD MINIMUM INJURY AND PROPERTY DAMAGE REPORT.
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003.01(A) ACCIDENT REPORTS. Upon occurrence of any serious personal injury or
loss of life to persons other than railroad employees resulting from an accident at a
railroad crossing or from an accident involving an explosion, fire, or release of noxious
fumes occurring upon any railroad within the State of Nebraska, the corporation which
operates the railroad upon which the accident occurred will report such accident in
writing or by telephone to the Commission within twenty-four (24) hours of the time such
accident occurred.

003.01A(B) SUPPLEMENTAL ACCIDENT REPORTS. All corporations which operate
railroads eperating-in the State of Nebraska shall report in writing to the Commission all
accidents on their lines in Nebraska involving personal injury frem-which-there-is-a-24-
hourdisability-ormere—or-or property damage-in-excess-of-$750.00 as determined
pursuant to Title 49 C.F.R. Part 225 accident reporting requirements to the Federal
Railroad Administration. These reports are due within thirty (30) days from the end of the

month in which the accident occurred.

R&R 209 - Attachment A



R&R 209 - Attachment A



NEBRASKA

PUBLIC SERVICE COMMISSION

COMMISSIONERS:
ERIC KAMLER
CHRISTIAN MIRCH
TIM SCHRAM
KEVIN STOCKER
DAN WATERMEIER

October 4, 2023

TO WHOM IT MAY CONCERN:

RE: RULE AND REGULATION #209: In the Matter of the Nebraska Public Service Commission, on its
own motion, seeking to amend Title 291, Chapter 4, Railroad Rules and Regulations in its entirety.

CERTIFICATION

|, Thomas Golden, Executive Director of the Nebraska Public Service Commission, hereby certify that the
enclosed is a true and correct copy of the original order made and entered in the proceeding docketed
Rule and Regulation No. 209 on the 3rd day of October, 2023. The original order is filed and recorded in
the official records of the Commission.

Please direct any questions concerning this order to Dillon Keiffer-Johnson at 402-471-3101.

IN TESTIMONY WHEREOF, | have hereunto set my hand and affixed the Seal of the Nebraska Public
Service Commission, Lincoln, Nebraska, this 4th day of October, 2023.

Sincerely,

Miomostt) bl

Thomas Golden
Executive Director

cc: All recipients listed here: https://psc.nebraska.gov/administration/proposed-rules-regulations

P.0.Box 94927 OFFICE 402-471-3101  FAx 402-471-0254
300 The Atrium, 1200 N Street ~ CONSUMER HOTLINE 800-526-0017
Lincoln, Nebraska 68509

psc.nebraska.gov
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