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The Yankton Sioux Tribe (“YST” or the “Tribe”) submits this Post-Hearing Brief in
accordance with the Nebraska Public Service Commission’s (“Commission” or “PSC”} Order
Setting Briefing Schedule entered August 25, 2017.

L. PROPOSITIONS OF LAW

e  When setting limitations upon formal and informal intervenors in proceedings before
the Nebraska Public Service Commission, the Commission is required to follow its own
rules of procedure and to conformm to those rules, as they are binding on the
Commission.

Neb. Rev. Stat. § 75-110(1). Douglas County Welfare Admin. v. Parks, 204 Neb. 570, 572, 284
N.W.2d 10, 11-12 (Neb. 1979). Jantzen v. Diller Telephone Co., 245 Neb. 81, 100, 511 N.W.2d
504, 517 (Neb. 1994).

e Although the Major Oil Pipeline Siting Act prohibits the Commission from
evaluating safety considerations regarding spills or leaks from pipelines, the
Commission is not prohibited from considering other impacts that result from
pipeline spills or leaks, including social and cultural impacts.

Neb. Rev. Stat. § 57-1407(4)(b) and (d).
1L ARGUMENT

A. The PSC Lacks Sufficient Information to Make a Public Interest Determination Due to
the Unlawful Limitations Imposed on YST as a Tribe and Intervening Party.

The limitations placed on the Tribe as a formal intervenor are illegal, are contrary to the
PSC’s own rules, and impede the Tribe’s ability to fully participate as a formal intervenor in this

proceeding. In the order granting the Tribe formal intervenor status, the presiding hearing officer



identified YST and the Ponca Tribe of Nebraska (“Ponca Tribe™) as “Petitioners asserting social
and cultural interests™ and unlawfully restricted the two tribes in the following ways:
[. Both tribes together may only offer the testimony of one witness, such testimony being
limited to social and cultural issues.
2. Both tribes may only conduct discovery for the purpose of exploring social and cultural
issues.
3. Both tribes must collaborate to cross-examine witnesses during the Public Hearing, with
the combined cross-examination not to exceed one hour.
4. Both tribes must submit one joint brief.
Order on Formal Intervention Petitions, Nebraska Public Service Commission entered March 31,
2017, at 6. The hearing officer did subsequently modify these restrictions, but only to permit the
testimony of two witnesses (one per tribe) at the Public Hearing. Order Granting Motion to
Withdraw, and Modifying Case Management Plan and Intervention Order entered May 10, 2017,
at 2. This amendment to the order still fell drastically short of restoring the Tribe’s due process
and equal protection rights.

In imposing these limitations on the Tribe, the PSC relied on rules under the Administrative
Procedure Act (“APA”), Neb. Rev. Stat. § 84-912.02, rather than the Commission’s own rules of
procedure. This is especially significant because much broader participation rights are afforded
under the PSC’s rules of procedure as compared to those rights under the APA. The PSC rule
regarding participation of a formal intervenor in proceedings, 291 Neb. Admin. Code 1 § 015.01C,
reads: “A formal intervenor shall be entitled to participate in the proceeding to the extent of his/her
express interest in the matter. Such participation shall include, without limitation, presentation of

evidence and argument, cross-examination of witnesses and submission of rebuttal evidence”



(emphasis added). On the other hand, the APA allows agencies to “impose conditions upon the
intervenor’s participation in the proceedings,” including “[1]imiting the intervenor’s participation
to designated issues” and “[r]equiring two or more intervenors to combine their presentation of
evidence and argument.” Neb. Rev. Stat. § 84-912.02.

The PSC is required to follow its own agency rules and does not have discretion to
substitute the APA rules for its own rules in these proceedings. Neb, Rev, Stat. § 75-110(1)
required the Commission to adopt and promulgate rules of procedure, and also required that “[t]he
commission shall not take any action affecting persons subject to the commission's jurisdiction
unless such action is taken pursuant to a rule, regulation or statute.” The Nebraska Supreme Court
has also spoken on the issue and ruled that an agency must follow its own rules.

In the case of Douglas County Welfare Admin. v. Parks, the Nebraska Supreme Court noted
that:

[glenerally, rules and regulations of an administrative agency governing

proceedings before it, duly adopted and within the authority of the agency, are as

binding as if they were statutes enacted by the Legislature. Likewise, procedural

rules are binding upon the agency which enacts them as well as upon the public,

and the agency does not, as a general rule, have the discretion to waive, suspend,

or disregard, in a particular case, a validly adopted rule so long as such rule remains

in force ... To be valid, the action of the agency must conform to its rules which are

in effect at the time the action is taken, particularly those designed to provide

procedural safeguards for fundamental rights.
204 Neb. 570, 572, 284 N.'W.2d 10, 11-12 (Neb. 1979).

The Nebraska Supreme Court again voiced its opinion on the binding nature of the PSC’s
rules in Jantzen v. Diller Telephone Co. When discussing the PSC’s rules regarding the procedure

of intervention, the Court wrote,

In summary, the rules set forth who may be a party, how a party may intervene, and
what rights the parties may have based on the type of intervention. These rules and
regulations are binding on the Commission in the same manner as if they were
statutes. The Commission is required to conform to these rules.



245 Neb. 81, 100, 511 N.W.2d 504, 517 (Neb. 1994).

Even if the APA rules did apply to this proceeding, the manner in which those rules are
being implemented in this case is unlawful as it violates the Tribe’s due process and equal
protection rights. Both the U.S. and the Nebraska Constitutions prohibit the State of Nebraska
from depriving any person of life, liberty, or property, without due process of law. U.S. Const.
amend. XIV, § 1; Neb. Const. art. I, § 3. By restricting the Tribe’s ability to participate in the
proceedings to the full extent of its interest in the matter, including limiting the Tribe’s presentation
of evidence and argument, the PSC has violated the Tribe’s due process rights to participate in the
proceedings, as provided for in the PSC’s Rules of Procedure. Furthermore, the basis for the
hearing officer’s decisions to unlawfully restrict YST’s participation is the fact that YST is an
Indian tribe. This plainly violates the Equal Protection Clause of the Nebraska Constitution and
of the U.S. Constitution. Neb. Const. art. I, § 3; U.S. Const. amend. XIV, § 1.

The Tribe’s interests in this proceeding are uniqﬁe. As the hearing officer noted, the social
and cultural issues cited by both tribes inevitably encompass other issues as well, including
historical and anthropological ones. Order on Formal Intervention Petitions, Nebraska Public
Service Commission entered March 31, 2017, at 6. The tribes do not share a common history,
their historical migrations and areas of ancestral lands are different, their spiritual practices and
sacred sites are unique, and their anthropological backgrounds are distinet. Yankton Sioux Tribe’s
Motion for Reconsideration of the Commission’s Order on Formal Intervention Petitions filed
April 10,2017, at 3. Put simply, the Ponca Tribe and YST have separate and distinet interests and
it is therefore unreasonable and unconstitutional for the PSC to mandate collaboration between the

Ponca Tribe and YST rather than permitting them to present their own respective cases.



The PSC also refused YST the opportunity to cross-examine the Ponca Tribe’s witness
during the Public Hearing, further inhibiting YST’s ability to comprehensively delineate all of its
relevant concerns about the proposed Keystone XL Pipeline. As the Tribe’s counsel explained at
the Public Hearing, the Tribe is not requesting “two bites of the one apple for one party;” the Tribe
merely seeks the opportunity to present its own case. (T1061). Furthermore, nothing in the Order
on Formal Intervention Petitions, Nebraska Public Service Commission entered March 31, 2017
or the order amending it expressly prohibits the Tribe from cross-examining the witness for the
Ponca Tribe. The order merely states that the two tribes are “entitled” to collaborate to cross-
examine witnesses. This means that they may collaborate, but collaboration is not required.
Furthermore, collaboration does not mean that one tribe is prohibited from cross-examining the
witness for the other tribe. This restriction is not contained in any order entered in this proceeding,
yet the Tribe was restricted in this manner during the hearing. (T1060-68).

Additionally, YST has a deep, spiritual relationship with the land and environment. Much
of the social damage that will be sustained by the Tribe will be a result of the degradation that this
pipeline causes to the natural resources and environments along its proposed route. Environmental
harm directly results in secial and cultural harm, including spiritual harm, to the Tribe. This is just
one example of how countless issues may not be classified as social or cultural, but nonetheless
impact social and cultural issues, thereby demanding unhindered discussion.

Perhaps most egregiously, the hearing officer limited the Tribe to one solitary witness at
the public hearing. Because the Tribe was limited to one witness, the Tribe choose to have Jason
Cooke, an elected Tribal Councilman, testify on behalf of the Tribe. If the Tribe had been allowed
to fuily present its case, however, the Tribe would have also called an expert to testify regarding

the impacts the Pipeline would have on places, plants, and animals of cultural and spiritual



significance to the Tribe, as well as an expert to testify regarding the social impacts of man camps.
The Tribe would have called its Tribal Historic Preservation Officer, Kip Spotted Eagle, who has
unique insight and expertise in the Tribe’s culture and spiritual practices, to testify regarding the
Pipeline’s potential effects on the Tribe’s cultural and spiritual resources along the Pipeline route.
Mr. Spotted Eagle, a member of the Tribe, is a graduate of Haskell Indian Nation University with
a Bachelor’s Degree in American Indian Studies with an emphasis on cultural preservation. He
also has been trained as a Tribal Cultural Property Specialist, has obtained a Para Archeology
certificate, and has worked as a Tribal Cultural Property Specialist for over ten years. Mr. Spotted
Eagle would therefore have provided detailed, expert testimony on the Pipeline’s potential effects
on the Tribe’s cultural resources. The Tribe would have also called an expert just to testify as to
the social effects of the proposed O’Neil Nebraska man camp, which will be located less than an
hour from the Tribe’s Reservation. KX1.-15 at 2.

While Mr. Cooke is a duly elected representative authorized to speak on behalf of the Tribe,
he does not possess the specific expertise the Tribal Historic Preservation Officer and an expert on
man camps have in their respective fields. Even if the Tribe had elected to present one of these
experts to testify as its sole witness, the Tribe would have been unable to adequately present its
full position and concerns about the Pipeline because neither expert has expertise in the other’s
field, and because neither expert is qualified to testify as to the governmental concerns including
jurisdictional issues that were presented by Mr. Cooke. Because the Tribe was limited to one
witness, the Tribe was not able to call on separate experts to comprehensively present information
regarding social ‘and cultural issues and it was prohibited from fully participating as a formal
intervenor. Without the testimony the Tribe’s experts, the Commission lacks sufficient

information to make an informed decision on the application for route approval.



Without receiving complete evidence from the Ponca Tribe and YST, it is impossible for
the PSC to make a determination that the Keystone XL Pipeline is in the public interest because
the PSC could not have fully evaluated what the public interest is without taking into account all
relevant evidence and arguments.

B. The Proposed Route of the Keystone XL Pipeline is Not in the Public Interest.

i. Construction of the Keystone XL Pipeline will irreparably harm cultural resources,
Native American tribes, and Nebraska residents.

Approval of the proposed route of the Keystone XL Pipeline will not serve the public
interest because it presents a significant risk of irreparably damaging the cultural resources and
harming the social well-being of Native American tribes. The proposed route runs directly through
the Tribe’s ancestral lands. CUL-25 at 2; CUL-25, attach, 1. Vast cultural resources lay on and
within these lands, and these priceless resources will be significantly disturbed by the digging
required to lay the pipeline as well the spills and leaks from the pipeline that will occur during the
construction process. CUL-25 at 2. Furthermore, the pipeline poses the risk of damaging the
sacred relationship that the fhanktonwan (Yankton) tribal members have to their ancestral lands
and waters. /d.

The pipeline is also routed near the Nemaha Reserve, a historical reserve that was
established for “half-breed” members of YST, among other tribes, to live and reside. CUL-25 at
3; CUL-25, attach. 3. The Tribe still has usufructuary rights to the lands within the Nemaha
reserve, including the rights to hunt, fish, gather, and use the waters of the Missouri River. CUL-
25 at 4. The Nemaha Reserve lands lay very near to the Missouri River, downstream from where
the Keystone XL Pipeline will cross the South Platte River, which in turn runs into the Missouri
River. Id. Any damage to the South Platte River, by spill, leak, or otherwise, including such

incidents that will occur during the construction process, will eventually lead to the degradation of



the Missouri River and the Tribe’s Nemaha Reserve lands and the rights attached thereto. All
these rights stand to be irreparably harmed or significantly diminished if the application for the
Keystone XL Pipeline route is approved.

Beyond the Tribe’s usufructuary rights to the Nemaha Reserve lands, countless
Thanktonwan (Yankton) ancestors and ancestors of other tribes have lived and died on the Nemaha
Reserve lands and surrounding areas. CUL-25 at 3; CUL-25, attach. 3. This means that the
Nemaha Reserve lands and the surrounding areas are likely rich with tribal cultural resources,
including burials. The Nemaha Reserve is believed to contain cultural resources such as burial
grounds, sacred sites, alters, geoglyphs, stone features, ceremonial use areas, historical trails and
trade routes, and gathering areas for medicine and food. CUL-25 at 4.

As the testimony revealed at the Public Hearing, the archaeological studies conducted
along the proposed route are incomplete and inadequate. For example, no underground surveys of
the five anticipated horizontal directional drilling paths on the Pipeline’s route have been
completed. (T257). Additionally, roughly 58 miles of the Pipeline’s centerline route still have not
been surveyed. (T1122). Further, the planned locations for the man camps have not been fully
surveyed. (T1125). If cultural resource surveys are eventually completed and cultural resources
are found near or within these man camps, it will be very difficult, if not impossible, for those
resources to be adequately protected from the workers residing in the man camps. The Pipeline
route can also still be realigned. (T431). Thus, the Pipeline could possibly be rerouted onto lands
that have not yet been surveyed. TransCanada has also failed to take any measures to identify
plants and animals which are of spiritual significance to tribes and that may be affected by the
Pipeline. (T606). Finally, the Tribe has not been involved in every cultural resource survey

conducted along the Nebraska Pipeline route. (T1116). As even TransCanada’s witness on



cultural resources admitted, tribal members possess unique knowledge that aids in the
identification of cultural resources. (T1116). Without the participation of tribal members in
cultural resource surveys, a key element to the identification process is missing and such surveys
are flawed and likely to overlook important cultural resources that need to be protected. Because
many of the surveys are incomplete, it is unclear at this time the extent to which the construction
of the Pipeline will impact Tribal cultural resources and artifacts.

Cultural resources and artifacts of significance to the Tribe stand to be irreparably damaged
or even destroyed by the construction of the Keystone XL Pipeline. If that occurs, a part of the
Tribe’s culture and history would be permanently lost and severe, irreparable damage would be
inflicted on the tribal connection to these cultural resources and sites. Destruction of sacred sites
and burial grounds causes psychological damage in Native peoples, just as psychological harm
occurs when the grave of a non-Native person is dug up and removed.

Any damage experienced by the Tribe is likely to also be experienced by other tribes within
Nebraska due to the shared lineage and interinarriages between many YST tribal members and
members of Nebraska tribes, such as the Ponca Tribe and Santee Sioux Tribe of Nebraska. CUL-
25 at 5-6. Because of this shared lineage and intermarriage, many YST members reside in
Nebraska with the Ponca or Santee Sioux. Therefore, any harm that affects the Ponca Tribe, Santee
Sioux Tribe of Nebraska, or other Nebraska tribe runs the risk of harming YST members, and vice-
versa.

Furthermore, the damage the proposed pipeline would cause to cultural resources along the
route harms not only Native Americans, but the Nebraska general public as well. Native American
culture is valued and respected by Nebraskans as part of the state’s history and culture. (T757).

For example, the history of the Ponca Trail of Tears is taught as part of the fourth grade Nebraska



history curriculum. (T757). As Witness Arthur Tanderup explained, “our Native American
relatives all across Nebraska, they were here long before we were. Their history is important and
should be imp(.)rtant to our state.” (T754). Six non-Native witnesses at the Public Hearing testified
that it is important to them, as Nebraskans, that tribal cultural resources in Nebraska be protected.
(T754;T780; T817; T875-76; T891; T931). Tribal culture is intertwined with Nebraska’s history,
as demonstrated by the facts that, “[a]fter all, Nebraska is a native word” (T817), and Keya Paha
County is named after the Lakota word for “turtle hill” (T886). Because of the importance tribal
cultural resources hold to Nebraskans and the inevitable damage that would be caused to such
resources by construction of the pipeline, approval of the pipeline route is clearly not in the public
interest,

i. Construction of the Keystone XL Pipeline carries the risk of harming the greater
Nebraska population, especially women, due to the inevitable population influx at
man camps.

Man camps are an inevitability with major pipeline projects such as the Keystone XL
Pipeline. According to the Final Supplemental Environmental Impact Statement prepared on
behalf of the Department of State, TransCanada anticipates establishing one of the man camps at
an undetermined location in Holt County, Nebraska. KXL-019 at 343. TransCanada’s witness
Rick Perkins testified that a man camp will likely be located approximately 10 miles northwest of
O’Neill, Nebraska. KXL-15 at 2. Had the Tribe been permitted multiple witnesses as due process
requires, the Tribe would have been able to show during the Public Hearing that man camps bring
violence, crime, drug and alcohol abuse, and sex trafficking into the regions in which they are
located. If the pipeline is built, the Tribe will be affected by these man camps due to the close
proximity of its reservation to the proposed pipeline route. CUL-25 at 9. The proposed route is

only 40 miles away from the Tribe’s reservation at the route’s closest point in South Dakota, and
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only 46 miles away from the Tribe’s reservation at the route’s closest point in Nebraska. /d. Due
to the general remoteness of the proposed route, those pipeline workers residing in the man camps
will likely frequent the Tribe’s Reservation because it offers entertainment that is easily accessible,
such as a large casino, restaurants, a hotel, and other amenities that man camps cannot offer. /d.
Due to the proximity of the Tribe’s casino to the pipeline route, as well as due to its
vulnerable population, the Tribe’s members are particularly at risk of the devastating consequences
of the dangerous activities and behaviors that accompany man camps. However, these dangerous
activities at and near man camps also present a problem for all Nebraskans living in rural areas
nearby and accessible from those man camps. Again, had the Tribe been permitted to fully
participate in this proceeding, it would have presented expert testimony showing that such camps
place Nebraskan women at a much higher risk of being involved in sex trafficking. Increased drug
and alcohol abuse in any community creates dangers to that community. Furthermore, there are
major law enforcement gaps in these rural areas that allow the illegal drug and sex activities to
continue unhindered in some cases. This is particularly true on the Tribe’s reservation due to the
jurisdictional complexities of crimes committed by non-Indians in Indian country. CUL-25 at 10.
TransCanada does not conduct any background checks on the residents of its man camps,
nor does it inquire into the sex offender status of pipeline workers living in the camps, and it is
unclear whether TransCanada’s contractors do either. (T1118; T1189). This means that the
massive population influx of workers may well include convicted sex offenders, and even the camp
operators would not be aware that sex offenders are living there. Increasing the number of sexual
predators in rural Nebraska communities is blatantly contrary to the public interest. TransCanada

has presented no evidence demonstrating that any precautions have been taken to prevent sex
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offenders from residing in man camps and working in communities where the pipeline would be
constructed.

With all the dangers that man camps assocjated with the Keystone XL Pipeline present, it
is obvious that approval of the Keystone XI. Pipeline route is not in the public interest.

C. TransCanada Failed to Meet its Burden of Proof.

The Commission must deny TransCanada’s application for route approval because
TransCanada failed to meet its burden of proof to establish that the proposed pipeline route would
serve the public interest. Neb. Rev. Stat. § 57-1407(4) delineates eight categories of evidence and
issues that the Commission must evaluate in making a public interest determination pursuant to
MOPSA. TransCanada bears the burden of proving that the proposed route would serve the public
interest with respect to each of these categories of evidence and issues. As the lack of evidence
demonstrates, TransCanada has failed to meet this burden.

TransCanada’s witnesses repeatedly played “hide the ball” over the course of the Public
Hearing, referring countless questions to other witnesses while they were testifying. See, e.g.,
(T197; T378; T380-81; T385; T413-15; T418; T432). For example, when asked about sections
4.4 (regarding grading), 4.7 (regarding erosion control), and 4.11.8 (regarding right-of-way and
pipeline markers) of the Construction Mitigation and Reclamation Plan (“CMRP"), TransCanada’s
witness John Beaver testified that he could not respond fully to the questions and that
TransCanada’s witness Meera Kothari would be the appropriate witness to address those issues.
(T414-15; T418). Ms. Kothari, however, subsequently testified that she was unable to speak to
those issues and that her expertise and testimony were limited to sections 2.1.1-2.1.3, 3.0, and 20
of the application, which do not include the CMRP. (T631). These questions, therefore, went

unanswered. More importantly, this means that TransCanada failed to proffer necessary evidence
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regarding methods to minimize or mitigate the potential impacts of the pipeline to natural
resources, which is one of the categories of evidence the Commission is required to consider
pursuant to Neb. Rev. Stat. § 57-1407(4)(c). This is just one of the many instances in which
TransCanada failed to meet its burden of proof.

TransCanada also failed to meet its burden of proof with respect to the social impacts of
the Keystone X1 pipeline. Neb. Rev. Stat. § 57-1407(4)(d) requires the Commission to evaluate
“[e]vidence regarding the economic and social impacts of the major oil pipeline” (emphasis
added). However, TransCanada failed to present testimony or any other evidence regarding the
pipeline’s social impacts. The only witnesses who testified at all regarding social and/or cultural
issues on behalf of TransCanada were its rebuttal witnesses Erin Salisbury and Rick Perkins.
(T1105-82; T1186-93; KXL.-014; KXL-015). Rather than offering evidence of what the social
and cultural impacts of the pipeline would be, these witnesses merely attempted to rebut the
testimony of the Tribe’s witness. The only evidence of actual social and cultural impacts presented
at the hearing came from YST’s and the Ponca Tribe’s witnesses, who provided ample evidence
that approval of the pipeline route would have not just negative but extremely damaging social and
cultural impacts. (1974-84; T1050-85; CUL-25; CUL-19).

TransCanada failed to meet its burden of proof with respect to minimization or mitigation
of impacts to natural resources and impacts on social and cultural resources. Likewise,
TransCanada has failed to provide evidence demonstrating compliance with all applicable state
statutes, rules, and regulations and local ordinances as required by Neb. Rev. Stat. § 57-1407(4)(a).
Because TransCanada failed to meet its burden of proof to establish that approval of the proposed

route is in the public interest, the Commission must deny the application for route approval.
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D. The PSC’s Incorrect Interpretation of MOPSA Resulted in the Unlawful Exclusion of
Evidence Relevant and Necessary to the Public Interest Determination.

'The PSC has wrongly interpreted Nebraska’s Major Oil Pipeline Siting Act (“MOPSA”),
Neb. Rev. Stat. §§ 57-1401 to 57-1413, to mean that, because the PSC is prohibited from
evaluating safefy considerations in approving or denying MOPSA applications, it is also prohibited
from evaluating cultural and social impacts from spills. The PSC has misunderstood MOPSA and
its requirements. The same statute that prohibits the PSC from evaluating safety considerations
allows the PSC to consider, among other things, the impact of a proposed pipeline on natural
resources, as well as economic and social impacts. Neb. Rev. Stat. § 57-1407(4)(b) and (d).

Simply because MOPSA prohibits the evaluation of safety considerations, even in relation
to the risk or impact of spills or leaks from the pipeline, does not prohibit the PSC from considering
other problems such as social and cultural impacts related to pipeline spills or leaks. It is highly
likely that spills or leaks will result in some of the social, cultural, and economic impacts of the
proposed pipeline. In this regard, the PSC’s interpretation of MOPSA severely limits YST and
other intervenors from fully conveying their concerns about social, cultural, and economic impacts
that can be expected as a result of the proposed Keystone Pipeline if approved. Because the
Commission incorrectly interpreted MOPSA, it excluded relevant evidence that is necessary to the
Commission’s determination regarding the public interest and there is therefore an insufficient
basis for the Commission to make that determination.

E. MOPSA is Unconstitutional to the Extent that it Prohibits the Consideration of Safety
Risks.

The provision of MOPSA forbidding the consideration of safety risks associated with
pipeline spills and other hazards is unconstitutional. The standard for approval of a pipeline

application under MOPSA is whether the proposed pipeline route is “in the public interest.” Neb.
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Rev. Stat. § 57-1407(4) (“An application under the Major Qil Pipeline Siting Act shall be approved
if the proposed route of the major oil pipeline is determined by the Public Service Commission to
be in the public interest.”). It is impossible for the PSC to approve a proposed pipeline route on
the basis that said pipeline route is in the public interest without first considering and evaluating
safety aspects of the pipeline proposal. The safety of Nebraskans should be of paramount concern
to the PSC. Anything that puts that safety at risk, such as a 36-inch-diameter tar sands pipeline
carrying toxic material across Nebraska’s [and and water, surely cannot be considered “in the
public interest.”

Pursuant to Article [V, Section 20 of the Nebraska Constitution, the PSC is bestowed with
the power and duty to generally control common carriers, including pipelines. The Constitution
does provide that the Legislature shall be able to enact specific regulations governing the PSC, but
“the Legislature would not have proposed, and the people would not have knowingly approved,
an addition to the Constitution creating a commission with power only to regulate and control
commen carriers to the extent and for the time provided or permitted by the Legislature.” State ex
rel. State Railway Comm. V. Ramsey, 151 Neb. 333,343, 37 N.W.2d 502, 508 (Neb. 1949). Thus,
the Legislature was not intended to be able fo shield fundamental and vital concerns such as the
safety of Nebraska residents from the consideration of the PSC. By completely eliminating the
ability of the PSC to even consider safety implications when reviewing and approving a proposed
pipeline route, Nebraska Revised Statute § 57-1407(4) is unconstitutional because it strips away
the authority given to the PSC by the Constitution.

Hi. CONCLUSION
For the foregoing reasons, the PSC must deny TransCanada’s application for approval of

the proposed route for the Keystone XL Pipeline.
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1900 Plaza Drive

Louisville, CO 80027

Telephone: (303) 673-9600
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