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Q: Please state your name. 1 

A: My name is Bob Allpress. I am a member of Allpress Brothers, LLC. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Keya Paha County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Rancher. 16 
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Q: If you are you married tell us your spouse’s name please? 1 

A: Nancy Allpress. 2 

Q: If you have grandchildren how many do you have? 3 

A: We have three grandsons. 4 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 5 

and or your family? 6 

A. Yes. 7 

Q:  For the land that would be affected and impacted by the proposed KXL tar 8 

sands pipeline give the Commissioners a sense how long the land has been in 9 

your family and a little history of the land. 10 

A: Allpress Brothers' LLC is a family owned ranch between myself and my two 11 

brothers. Our property was homesteaded by the Allpress family in 1886. This 12 

makes it one of the oldest, if not oldest, continuously owned homestead, by one 13 

family, in Keya Paha County. Currently, my wife and I are the only partners living 14 

full time on the ranch. 15 

Q: Do you earn any income from this land? 16 

A: Yes. 17 

Q: Have you depended on the income from your land to support your livelihood 18 

or the livelihood of your family? 19 

A: Yes. 20 

Q: Have you ever in the past or have you thought about in the future leasing all 21 

or a portion of your land in question here? 22 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 23 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 24 

all the restrictions and risks and potential negative impacts to farming or ranching 25 

operations as opposed to land that did not have those same risks. If I was looking 26 

to lease or rent ground I would pay more for comparable non-pipeline land than I 27 

would for comparable pipeline land and I think most folks would think the same 28 

way. This is another negative economic impact that affects the landowner and the 29 
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county and the state and will forever and ever should TransCanada’s preferred or 1 

mainline alternative routes be approved. If they were to twin or closely parallel to 2 

Keystone I the vast majority of landowners would be those that already have a 3 

pipeline so there would be considerable less new incremental negative impacts. 4 

Q: Do you have similar concerns about selling the land? 5 

A: Well I hope not to have to sell the land in my lifetime but times change and you 6 

never know what is around the corner and yes I am concerned that if another piece 7 

of ground similar to mine was for sale and it did not have the pipeline and mine 8 

did that I would have a lower selling price. I think this would be true for pipeline 9 

ground on both the preferred and mainline alternative routes. 10 

Q:  What is your intent with your land after you die? 11 

A:  Like I said I hope not to have to sell and I hope that it stay in the family for years 12 

to come and that it passes to our three grandsons but I have thought about getting 13 

out if this risky pipeline were to come through. 14 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 15 

Pipeline would cross the land described above and owned by you? 16 

A: Yes. 17 

Q: When you first learned about this possibility what did you think and what did 18 

you do next? 19 

A: When we first heard that the KXL pipeline was rerouted and would now cross our 20 

property, we went to TransCanada's seminars with an open mind and our concerns. 21 

At the first meeting, we expressed our concerns of location of route, as they were 22 

not aware of our ranch house, buildings, and five (5) potable water wells. Also 23 

explained to them was the unstable terrain, continually shifting river course, and 24 

endangered species that exist on the proposed route. When we received no follow 25 

up response, we went to their second seminar to get more answers and reiterate 26 

our concerns. We left the seminar realizing they were willing to take our concerns 27 

into consideration, only if we signed a survey easement. At this point, we knew 28 

they did not care about our issues. Their only concern was to secure easements. 29 
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This is where they told us that if we didn't sign their easement offers, they would 1 

go to eminent domain lawsuits to secure the route. 2 

Q: What happened next? 3 

A: Shortly after the last meeting, we spotted strange trucks on the neighbors land and 4 

close to our property line. When we approached them, we saw a couple of guys 5 

with surveying equipment at our fence, and 3 others, including a man who turned 6 

out to be the crew supervisor, exploring an early 1900s abandoned schoolhouse, 7 

that was well off the route they were surveying. The supervisor came to the fence 8 

line with an apparent attitude. He demanded to know who we were. We told him 9 

and informed him that he and his crew had no permission to cross the fence survey 10 

on our land. His insolent attitude continued through the conversation. We ended 11 

the meeting by enforcing our position by telling them that if we found them on 12 

their property, the Keya Paha County sheriff would be called and they would be 13 

arrested. 14 

Q: Did you attend any other related meetings that stand out to you? 15 

A: At a later date that year, we attended a "Road Haul" agreement meeting between 16 

TransCanada and the Keya Paha County commissioners. We were sitting next to 17 

Mark Johnson, TransCanada's construction representative. When my wife told him 18 

that she did not want the pipeline on our property and that she would be able to see 19 

the desecration less than 200 yards away out her kitchen window, he flippantly 20 

told her that was good, as she would be able to make lunch for the construction 21 

workers. 22 

Q: Were you or an entity for which you are a member, shareholder, or director 23 

previously sued by TransCanada Keystone Pipeline, LP? 24 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 25 

petition for condemnation against our land so it could place its proposed pipeline 26 

within an easement that it wanted to take from us on our land. 27 

Q: Did you defend yourself and your land in that condemnation action? 28 
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A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 1 

and expenses in our resistance of TransCanada’s lawsuit against us. 2 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 3 

incurred? 4 

A: No, they have not. 5 

Q: In its lawsuit against you, did TransCanada identify the amount of your 6 

property that it wanted to take for its proposed pipeline? 7 

A: The lawsuit against us stated they would take the amount of property that is 8 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 9 

and equipment reasonably necessary to operate the pipeline. 10 

Q: Did TransCanada define what they meant by “property that is reasonably 11 

necessary”? 12 

A: No, they did not. 13 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 14 

property portion of your land? 15 

A: Yes, they did. 16 

Q: Did TransCanada describe what rights it proposed to take related to the 17 

eminent domain property on your land? 18 

A: Yes, they did. 19 

Q: What rights that they proposed to take did they describe? 20 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 21 

operate, and maintain the pipeline and the plant and equipment reasonably 22 

necessary to operate the pipeline, specifically including surveying, laying, 23 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 24 

reconstructing, removing and abandoning one pipeline, together with all fittings,  25 

cathodic protection equipment, pipeline markers, and all their equipment and 26 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 27 

petroleum products, and all by-products thereof.” 28 
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Q: Prior to filing an eminent domain lawsuit to take your land that 1 

TransCanada identified, do you believe they attempted to negotiate in good 2 

faith with you? 3 

A: No, I do not. 4 

Q: Did TransCanada at any time approach you with or deliver to you their 5 

proposed easement and right-of-way agreement? 6 

A: Yes, they did. 7 

Q: At the time you reviewed TransCanada’s easement and right-of-way 8 

agreement, did you understand that they would be purchasing a fee title 9 

interest in your property or that they were taking something else? 10 

A: I understood that they proposed to have the power to take both a temporary 11 

construction easement that could last for a certain period of time and then also a 12 

permanent easement which they described to be 50 feet across or in width, and 13 

that would run the entire portion of my property from where a proposed pipeline 14 

would enter my property until where it would exit the property. 15 

Q: Is the document included with your testimony here as Attachment No. 3, a 16 

true and accurate copy of TransCanada’s proposed Easement and Right-of-17 

Way agreement that they included with their condemnation lawsuit against 18 

you? 19 

A: Yes, it is.   20 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 21 

and Right-of-Way agreement? 22 

A: Yes, I have. 23 

Q: What is your understanding of the significance of the Easement and Right-of-24 

Way agreement as proposed by TransCanada? 25 

A: My understanding is that this is the document that will govern all of the rights and 26 

obligations and duties as well as the limitations of what I can and cannot do and 27 

how I and any future landowner and any person I invite to come onto my property 28 



7 
 

must behave as well as what TransCanada is and is not responsible for and how 1 

they can use my land. 2 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 3 

agreement do you have any concerns about any portions of it or any of the 4 

language either included in the document or missing from the proposed 5 

document? 6 

A: Yes, I have a number of significant concerns and worries about the document and 7 

how the language included and the language not included potentially negatively 8 

impacts my land and thereby potentially negatively impacts my community and 9 

my state.   10 

Q: I would like you to walk the Commissioners through each and every one of 11 

your concerns about TransCanada’s proposed Easement and Right-of-Way 12 

agreement so they can develop an understanding of how that language and 13 

the terms of that contract, in your opinion, potentially negatively impacts you 14 

and your land.  So, if you can start at the beginning of that document and 15 

let’s work our way through it, okay? 16 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 17 

Easement and Right-of-Way agreement and how it negatively could affect my 18 

property rights and my economic interests. 19 

Q. Okay, let’s start with your first concern please. 20 

A: The very first sentence talks about consideration or how much money they will 21 

pay to compensate me for all of the known and unknown affects and all of the 22 

rights I am giving up and for all the things they get to do to my land and for what 23 

they will prevent me from doing on my land and they only will pay me one time at 24 

the signing of the easement agreement. That is a huge problem. 25 

Q: Explain to the Commissioners why that is a problem. 26 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 27 

landowner because they want to have my land forever for use as they see fit so 28 

they can make a daily profit from their customers. If I was to lease ground from 29 
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my neighbor I would typically pay twice a year every year as long as they granted 1 

me the rights to use their land. That only makes sense – that is fair. If I was going 2 

to rent a house in town I would typically pay monthly, every month until I gave up 3 

my right to use that house. By TransCanada getting out on the cheap and paying 4 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 5 

revenue collection on the money I would be paid and then pay taxes on and 6 

contribute to this state and this country. It is money I would be putting back into 7 

my local community both spending and stimulating the local economy and 8 

generating more economic activity right here. Instead TransCanada’s shareholders 9 

keep all that money and it never finds its way to Nebraska.  10 

Q: What is your next concern? 11 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 12 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 13 

limited partnership…” and I have no idea who that really is. I have no idea who is 14 

forcing this pipeline on us or who the owners of the entities are, or what are the 15 

assets backing this limited partnership, or who the general partner is, or who all 16 

the limited partners are, and who makes up the ownership of the these partners or 17 

the structure or any of the basic things you would want to know and understand if 18 

you would want to do business with such an outfit. According to TransCanada’s 19 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 20 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 21 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 22 

basically nothing. That is really scary since the general partner has the liability but 23 

virtually none of the ownership and who knows if it has any other assets. 24 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 25 

percent clear on exactly who could become the owner of over 275 miles of 26 

Nebraska land? 27 

A:  No. 28 
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Q: Do you think it is in the public interest of Nebraska to not be one-hundred 1 

percent clear on exactly who will be operating and responsible for 2 

approximately 275 miles of tar sands pipeline underneath and through 3 

Nebraska land? 4 

A:  No. 5 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 6 

and the State of Nebraska of TransCanada’s easement terms. 7 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 8 

called “Grantee”)…” and this concerns me because it would allow the easement to 9 

be transferred or sold to someone or some company or country or who knows what 10 

that I don’t know and who we may not want to do business with. This pipeline 11 

would be a huge asset for TransCanada and if they can sell to the highest bidder 12 

that could have terrible impacts upon all of Nebraska depending upon who may 13 

buy it and I don’t know of any safeguards in place for us or the State to veto or 14 

have any say so in who may own, operate, or be responsible for this pipeline in the 15 

future. 16 

Q: Do you think that type of uncertainty and lack of control over a major piece 17 

of infrastructure crossing our State is in the public interest? 18 

A: No, certainly not, in fact, just the opposite. 19 

Q: What’s next? 20 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 21 

really concerns me. Why does the easement and right-of-way have to be perpetual 22 

and permanent? That is the question myself and my family want an answer to. 23 

Perpetual to me is like forever and that doesn’t make sense. 24 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 25 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 26 

data proving there is a perpetual supply of tar sands. I am not aware in 27 

TransCanada’s application where it proves there is a perpetual necessity for this 28 

pipeline. My understanding of energy infrastructure like wind towers is they have 29 
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a decommission plan and actually take the towers down when they become 1 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 2 

will, and I want my family or future Nebraska families to have that land as 3 

undisturbed as possible and it is not in my interest or the public interest of 4 

Nebraska to be forced to give up perpetual and permanent rights in the land for 5 

this specific kind of pipeline project. 6 

Q: Okay, what is your next concern? 7 

A: The easement language includes all these things TransCanada can do and it says 8 

“…abandoning in place…” so they can just leave this pipeline under my ground 9 

until the end of time just sitting there while they are not using it, but I am still 10 

prevented from doing on my land and using my land what I would like. If I owned 11 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 12 

there. It doesn’t make sense and it scares me and it is not in my interest or the 13 

public interest of Nebraska to allow this. 14 

Q: Now it looks like we are ready to go to the second page of the Easement is that 15 

right? 16 

A: Yes. 17 

Q: So now on the second page of the Easement what are your concerns? 18 

A: Here the Easement identifies a 24-month deadline to complete construction of the 19 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 20 

starts to run from the moment “actual pipeline installation activities” begin on 21 

Landowners property. It appears that TransCanada would define this phrase as 22 

needed. It would be wise to explain what types of TransCanada action constitutes  23 

“installation activity” For instance, would the placement and storage of an 24 

excavator or other equipment on or near the Easement property be an activity or 25 

would earth have to be moved before the activity requirement is triggered. This 26 

vague phrase is likely to lead to future disputes and litigation that is not in the best 27 

interest of the welfare of Nebraska and would not protect property interests. The 28 

24-months can also be extended in the case of “force majeure.” My understanding 29 
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is that force majeure is often used to insulate a party to a contract when events 1 

occur that are completely out of their control. In TransCanada’s easement this is 2 

expanded to include “without limitation…availability of labor and materials.” 3 

Extending this language to labor and materials is problematic because these are 4 

two variables that TransCanada does have some or significant control over and to 5 

allow extension of the 24-month period over events not truly out of the control of 6 

TransCanada and without further provision for compensation for the Landowner is 7 

not conducive to protection of property rights. 8 

Q: Okay, what is your next concern? 9 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 10 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 11 

reasonable costs and expenses” will pay for damages caused but then limits 12 

TransCanada’s liability to certain circumstances. There is no definition of 13 

“commercially reasonable” and no stated right that the Landowner would get to 14 

determine the amounts of cost or expense that is “commercially reasonable.”  15 

TransCanada excepts out from their liability any damages that are caused by 16 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 17 

Landowner. It is understandable that if the Landowner were to willfully and 18 

intentionally cause damages to the pipeline that Landowner should be liable. 19 

However, anything short of willful misconduct should be the lability of 20 

TransCanada who is subjecting the pipeline on the Landowner and who is making 21 

a daily profit from that pipeline. When evaluating the impact on property rights of 22 

this provision, you must consider the potentially extremely expensive fight a 23 

Landowner would have over this question of whether or not damage was an act of 24 

negligence. Putting this kind of potential liability upon the Landowner is 25 

incredibly problematic and is detrimental to the protection of property rights. I 26 

don’t think this unilateral power which I can’t do anything about as the landowner 27 

is in the best economic interest of the land in question or the State of Nebraska for 28 

landowners to be treated that way. 29 
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Q: Is there any specific event or example you are aware of that makes this 1 

concern more real for you? 2 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 3 

Nemaha County, Nebraska landowner farmers who accidently struck two 4 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 5 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 6 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 7 

copy of the Federal Court Complaint is here as Attachment No. 4. 8 

Q: What is your next concern with the Easement language? 9 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 10 

they choose unless 1) any Landowner use interferes in any way with 11 

TransCanada’s exercise of any of its rights within the Easement, or 2) 12 

TransCanada decides to take any action on the property it deems necessary to 13 

prevent injury, endangerment or interference with anything TransCanada deems 14 

necessary to do on the property. Landowner is also forbidden from excavating 15 

without prior authorization by TransCanada. So my understanding is that 16 

TransCanada will unilaterally determine what Landowner can and can’t do based 17 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 18 

could also completely deny my request to excavate. Further, TransCanada retains 19 

all “privileges necessary or convenient for the full use of the rights” granted to 20 

them in the Easement. Again, TransCanada unilaterally can decide to the 21 

detriment of the property rights of Landowner what TransCanada believes in 22 

necessary or convenient for it. And there is no option for any additional 23 

compensation to landowner for any right exercised by TransCanada that leads to 24 

the removal of tress or plants or vegetation or buildings or structures or facilities 25 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 26 

rights without having to compensate Landowner for such further destruction or 27 

losses are not conducive to the protection of property rights or economic interest. 28 

Q:  What is the next concern you have? 29 
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A: The Easement also allows some rights for Landowner but restricts them at the 1 

same time and again at the sole and unilateral decision making of TransCanada. 2 

TransCanada will determine if the actions of Landowner might in anyway 3 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 4 

any appurtenances thereon of to the pipeline itself or to their access to the 5 

Easement or within the Easement and TransCanada retains the right at any time, 6 

whether during growing season or not, to travel “within and along Easement Area 7 

on foot or in vehicle or machinery…” Further, at TransCanada’s sole discretion it 8 

will retain the rights to prevent any landowner activity that it thinks may 9 

“unreasonably impair[ed] or interfe[ed] with” TransCanada’s use of the Easement 10 

Area. Such undefined and unilateral restrictions are not conducive to the 11 

protection of property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 14 

Landowner’s land any debris of any kind without any input or power of 15 

Landowner to demand an alternative method or location of debris disposal. Such 16 

unilateral powers would negatively affect Landowners property are not conducive 17 

to the protection of property rights or economic interest. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 20 

“where rock is encountered” mean and why does TransCanada solely get to 21 

determine whether or not this phrase is triggered. This phrase could be used to 22 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 23 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 24 

affect Landowners property are not conducive to the protection of property rights. 25 

A shallow pipeline is much more likely to become a danger and liability in the 26 

future given farming operations and buried irrigation lines and other factors 27 

common to the current typical agricultural uses of the land in question impacted 28 

by TransCanada’s preferred pipeline route. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: There are more vague concepts solely at the determination of TransCanada such as 2 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 3 

possible.” There is nothing here that defines this or provides a mechanism for 4 

documenting or memorializing “pre-construction position” so as to minimize 5 

costly legal battles or wasted Landowner time attempting to recreate the soil 6 

condition on their fields or pasture. Such unilateral powers would negatively affect 7 

Landowners property are not conducive to the protection of property rights or 8 

economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 11 

appurtenances thereto in place on, under, across, or through Nebraska land at any 12 

time it chooses. There is no provision for Landowner compensation for such 13 

abandonment nor any right for the Landowner to demand removal. Such unilateral 14 

powers would negatively affect Landowners property are not conducive to the 15 

protection of property rights or economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada has the power to unilaterally move or modify the location of any 18 

Easement area whether permanent or temporary at their sole discretion. 19 

Regardless, if Landowner has taken prior steps relative to their property in 20 

preparation or planning of TransCanada’s taking of the initial easement area(s), 21 

the language here does not require TransCanada to compensate the Landowner if 22 

they decide to move the easement anywhere on Landowners property. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interests. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 27 

transfer and be applicable to an future owner of the Land in question without the 28 
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ability of the future Landowner to modify or negotiate any of the language in 1 

question to which it will be held to comply. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 4 

Easement to any person, company, country, etc. at their sole discretion at any time 5 

to anyone. This also means that any buyer of the easement could do the same to a 6 

third buyer and so on forever. There is no change of control or sale provision in 7 

place to protect the Landowner or Nebraska or to provide compensation for such 8 

change of control or ownership. It is not conducive to the protection of property 9 

rights or economic interests to allow unilateral unrestricted sale of the Easement 10 

thereby forcing upon the Landowner and our State a new unknown Easement 11 

owner. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: There are many terms in the Easement that are either confusing or undefined terms 14 

that are without context as to whether or not the Landowner would have any say 15 

so in determining what these terms mean or if the evaluation is solely in 16 

TransCanada’s control. Some of these vague undefined terms are as follows: 17 

i. “pipeline installation activities” 18 

ii. “availability of labor and materials”  19 

iii. “commercially reasonable costs and expenses”  20 

iv. “reasonably anticipated and foreseeable costs and expenses”  21 

v. “yield loss damages” 22 

vi. “diminution in the value of the property”  23 

vii. “substantially same condition”  24 

viii. “an actual or potential hazard”  25 

ix. “efficient”  26 

x. “convenient”  27 

xi. “endangered”  28 

xii. “obstructed”  29 
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xiii. “injured”  1 

xiv. “interfered with”  2 

xv. “impaired”  3 

xvi. “suitable crossings”  4 

xvii. “where rock is encountered”  5 

xviii. “as nearly as practicable”  6 

xix. “pre-construction position”  7 

xx. “pre-construction grade”  8 

xxi. “various engineering factors”    9 

Each one of these above terms and phrases as read in the context of the Easement 10 

could be problematic in many ways. Notably, undefined terms tend to only get 11 

definition in further legal proceedings after a dispute arises and the way the 12 

Easement is drafted, TransCanada has sole power to determine when and if a 13 

particular situation conforms with or triggers rights affected by these terms. For 14 

instance, “yield loss damages” should be specifically defined and spelled out 15 

exactly how the landowner is to be compensated and in what events on the front 16 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 17 

the Landowner is without contractual rights to define these terms or determine 18 

when rights related to them trigger and what the affects may be. 19 

Q: Do you have any other concerns about the Easement language that you can 20 

think of at this time? 21 

A: I reserve the right to discuss any additional concerns that I think of at the time of 22 

my live testimony in August. 23 

Q: Based upon what you have shared with the Commission above regarding 24 

TransCanada’s proposed Easement terms and agreement, do you believe 25 

those to be reasonable or just, under the circumstances of the pipeline’s 26 

impact upon you and your land? 27 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 28 

discussed previously. 29 
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Q: Did TransCanada ever offer you financial compensation for the rights that 1 

they sought to obtain in your land, and for what they sought to prevent you 2 

and any future land owner of your property from doing in the future? 3 

A: Yes, we received an offer from them. 4 

Q: As the owner of the land in question and as the person who knows it better 5 

than anyone else, do you believe that TransCanada offered you just, or fair, 6 

compensation for all of what they proposed to take from you so that their tar 7 

sands pipeline could be located across your property? 8 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 9 

offer for all the potential impacts and affects and the rights that I’m giving up, and 10 

what I will be prevented from doing in the future and how their pipeline would 11 

impact my property for ever and ever. 12 

Q: Has TransCanada at any time offered to compensate you annually, such as 13 

wind farm projects do, for the existence of their potential tar sands pipeline 14 

across your property. 15 

A: No, never. 16 

Q: At any time did TransCanada present you with or request that you, as the 17 

owner of the land in question, sign and execute a document called, “Advanced 18 

Release of Damage Claims and Indemnity Agreement?” 19 

A: Yes, they did. 20 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 21 

“Advanced Release of Damage Claims and Indemnity Agreement?  22 

A: Yes, it is. 23 

Q: What was your understanding of that document? 24 

A: When I read that document in the plain language of that document, it was my 25 

understanding that TransCanada was attempting to pay me a very small amount at 26 

that time in order for me to agree to give up my rights to be compensated from 27 

them in the future related to any damage or impact they may have upon my 28 
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property “arising out of, in connection with, or alleged to resulted from 1 

construction or surveying over, under or on” my land. 2 

Q: Did you ever sign that document? 3 

A: No, I did not. 4 

Q: Why not? 5 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 6 

sum of money when I have no idea how bad the impacts or damages that they, or 7 

their contractors, or subcontractors, or other agents or employees, may cause on 8 

my land at any time in the future that resulted from the construction or surveying 9 

or their activities upon my land. 10 

Q: When you reviewed this document, what did it make you feel? 11 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 12 

shield themselves against known and foreseeable impacts that their pipeline, and 13 

the construction of it, would have upon my land.  It made me feel that they knew it 14 

was in their financial interest to pay me as little as possible to prevent me from 15 

ever having the opportunity to seek fair compensation again, and that this must be 16 

based upon their experience of unhappy landowners and situations in other places 17 

where they have built pipelines. 18 

Q: Has TransCanada ever contacted you and specifically asked you if you 19 

thought their proposed location of their proposed pipeline across your land 20 

was in your best interest? 21 

A: No, they have not. 22 

Q: Has TransCanada ever contacted you and specifically asked you if you 23 

thought their proposed location of their proposed pipeline across your land 24 

was in the public interest of the State of Nebraska? 25 

A: No, they have not. 26 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 27 

Takings Clause? 28 

A: Yes, I am. 29 
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Q: What is your understanding of the Fifth Amendment as it relates to taking of 1 

an American citizens property? 2 

A: My understanding is that, according to the United States Constitution, that if the 3 

government is going to take land for public use, then in that case, or by taking for 4 

public use, it can only occur if the private land owner is compensated justly, or 5 

fairly. 6 

Q: Has TransCanada ever contacted you specially to explain the way in which 7 

the public could use its proposed Keystone XL Pipeline? 8 

A: No, they have not. 9 

Q: Can you think of any way in which the public, that is the citizens of the State 10 

of Nebraska, can directly use the proposed TransCanada Keystone XL 11 

Pipeline, as it dissects the State of Nebraska? 12 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 13 

public benefits from this pipeline in any way, how they can use it any way, or how 14 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 15 

that the only reason it’s proposed to come through Nebraska, is that because we 16 

are geographically in the way from between where the privately-owned Tar Sands 17 

are located to where the TransCanada wants to ship the Tar Sands to refineries in 18 

Houston, Texas. 19 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 20 

crude petroleum, or oil and petroleum by-products that you would like to 21 

ship in its pipeline? 22 

A: No, it has not. 23 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-24 

products that you, at this time or any time in the future, would desire to place 25 

for transport within the proposed TransCanada Keystone XL Pipeline? 26 

A: No, I do not. 27 
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Q: Do you know anyone in the state of Nebraska who would be able to ship any 1 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-2 

products within the proposed TransCanada Keystone XL Pipeline? 3 

A: No, I do not.  I’ve never heard of such a person or company like that. 4 

Q: Do you pay property taxes for the land that would be affected and impacted 5 

at the proposed TransCanada Keystone XL Pipeline? 6 

A: Yes, I do. 7 

Q: Why do you pay property taxes on that land? 8 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 9 

of that property. 10 

Q: Because you follow the law and pay property taxes, do you believe you 11 

deserve any special consideration or treatment apart from any other person 12 

or company that pays property taxes? 13 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 14 

just what you do. 15 

Q: Do you believe the fact that you pay property taxes entitles you to special 16 

treatment of any kind, or special rights of any kind? 17 

A: No, of course not. 18 

Q: Do you believe the fact that you pay property taxes on your land would be 19 

enough to qualify you to have the power of eminent domain to take land of 20 

your neighbors or other people in your county, or other people across the 21 

state of Nebraska? 22 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 23 

I expect an award for or any type of special consideration. 24 

Q: Have you at any time ever employed any person other than yourself? 25 

A: Well, yes I have. 26 

Q: Do you believe that the fact that you have, at some point in your life, 27 

employed one or more other persons entitle you to any special treatment or 28 
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consideration above and beyond any other Nebraskan that has also employed 1 

one or more persons? 2 

A: No, of course not. 3 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 4 

have at one point employed another person within this state, entitles you to 5 

preferential treatment or consideration of any kind? 6 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 7 

don’t deserve any special treatment or consideration for that fact. 8 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 9 

crude oil pipeline in its preferred location, or ultimate location across the 10 

state of Nebraska? 11 

A: Yes, I have significant concerns. TransCanada representatives have made many 12 

statements that have turned out to not be true, made threats and conducted 13 

coercion, and generally purveyed a condescending attitude towards the 14 

landowners' during this whole event. I am aware of landowners being treated 15 

unfairly or even bullied around and being made to feel scared that they did not 16 

have any options but to sign whatever papers TransCanada told them they had to. I 17 

am aware of folks being threatened that their land would be taken if they didn’t 18 

follow what TransCanada was saying. I am aware of tactics to get people to sign 19 

easements that I don’t believe have any place in Nebraska or anywhere such as 20 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 21 

landowners and convince them they should sign TransCanada’s easement 22 

agreements. I am aware of older folks and widows or widowers feeling they had 23 

no choice but to sign TransCanada’s Easement and they didn’t know they could 24 

fight or stand up for themselves. From a more practical standpoint, I am worried 25 

that according to their answer to our Interrogatory No. 211, TransCanada only 26 

owns and operates one (1) major oil pipeline. They simply do not have the 27 

experience with this type of pipeline and that scares me. There are others but that 28 
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is what I can recollect at this time and if I remember more or my recollection is 1 

refreshed I will share those with the Commissioners at the Hearing in August. 2 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 3 

landowner is reasonable or just? 4 

A: No, I do not. 5 

Q: Do you have any concern about limitations that the construction of this 6 

proposed pipeline across your affected land would prevent construction of 7 

future structures upon the portion of your land affected by the proposed 8 

easement and immediately surrounding areas? 9 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 10 

structures directly across or touching the easement, and it would be unwise and I 11 

would be uncomfortable to build anything near the easement for fear of being 12 

blamed in the future should any damage or difficulty result on my property in 13 

regards to the pipeline. 14 

Q: Do you think such a restriction would impact you economically? 15 

A: Well yes, of course.   16 

Q: How do you think such a restriction would impact you economically? 17 

A: The future of this land may not be exactly how it’s being used as of this moment, 18 

and having the restrictions and limiting my ability to develop my land in certain 19 

ways presents a huge negative economic impact on myself, my family, and any 20 

potential future owner of the property. You have no idea how I or the future owner 21 

may want to use this land in the future or the other land across Nebraska 22 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 23 

ago it would have been hard to imagine all the advances that we have now or how 24 

things change. Because the Easement is forever and TransCanada gets the rights in 25 

my land forever we have to think with a very long term view. By placing their 26 

pipeline on under across and through my land that prevents future development 27 

which greatly negatively impacts future taxes and tax revenue that could have 28 

been generated by the County and State but now will not. When you look at the 29 
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short blip of economic activity that the two years of temporary construction efforts 1 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 2 

and restrictions TransCanada is forcing upon us and Nebraska. 3 

Q: Do you have any concerns about the environmental impact of the proposed 4 

pipeline? 5 

A: Yes, I do.   6 

Q: What are some of those concerns? 7 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 8 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 9 

a detrimental impact upon the environment of my land specifically, as well as the 10 

lands near my land and surrounding the proposed pipeline route. 11 

Q: Do you have other environmental concerns? 12 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 13 

construction and/or maintenance and operation. I am concerned about spills and 14 

leaks that TransCanada has had in the past and will have in the future. This could 15 

be catastrophic to my operations or others and to my county and the State. 16 

Q: Do you have any thoughts regarding if there would be an impact upon the 17 

natural resources on or near your property due to the proposed pipeline? 18 

A: Yes, I believe that any construction, operation, and/or maintenance of the 19 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 20 

resources of my land, and the lands near and surrounding the proposed pipeline 21 

route. 22 

Q: Do you have any worries about potential impacts from the proposed pipeline 23 

to the soil of your land, or land near you? 24 

A: Yes, I believe that any construction, operation, and/or maintenance of the 25 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 26 

land, as well as land along and surrounding the proposed pipeline route.  This 27 

includes, but is not limited to, the reasons that we discussed above of disturbing 28 

the soil composition and makeup as it has and naturally existed for thousands and 29 
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millions of years during the construction process, and any future maintenance or 1 

removal process.  I’m gravely concerned about the fertility and the loss of 2 

economic ability of my property to grow the crops, or grow the grasses, or grow 3 

whatever it is at that time they exist on my property or that I may want to grow in 4 

the future, or that a future owner may want to grow.  The land will never be the 5 

same from as it exists now undisturbed to after it is trenched up for the proposed 6 

pipeline. 7 

Q: Do you have any concerns about the potential impact of the proposed pipeline 8 

upon the groundwater over your land, or surrounding lands? 9 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 10 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 11 

groundwater of not only under my land, but also near and surrounding the pipeline 12 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 13 

simple and it is simply too valuable to our State and the country to put at 14 

unreasonable risk. 15 

Q: Do you have any concern about the potential impact of the proposed pipeline 16 

upon the surface water on, or near or around your land? 17 

A: Yes, I have significant concerns that any construction, operation, and/or 18 

maintenance of the proposed Keystone XL Pipeline would have detrimental 19 

impact upon the surface water of not only within my property boundary, but along 20 

and near and surrounding the pipeline route, and in fact, across the state of 21 

Nebraska.   22 

Q: Do you have any concern about the potential impacts of the proposed pipeline 23 

upon the wildlife and plants, other than your growing crops on or near your 24 

land? 25 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 26 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 27 

wildlife and the plants, not only not only that are located on or can be found upon 28 

my land, but also near and along the proposed pipeline route. 29 
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Q: Do you have any concerns about the effects of the proposed pipeline upon the 1 

fair market value of your land? 2 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 3 

pipeline underneath and across and through my property will negatively affect the 4 

fair market value at any point in the future, especially at that point in which I 5 

would need to sell the property, or someone in my family would need to sell the 6 

property.  I do not believe, and certainly would not being willing to pay, the same 7 

price for land that had the pipeline located on it, versus land that did not.  I hope 8 

there is never a point where I’m in a position where I have to sell and have to 9 

realize as much value as I can out of my land.  But because it is my single largest 10 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 11 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 12 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 13 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 14 

not to mention all of the rights you give up by the nature of having the pipeline 15 

due to having the easement that we have previously discussed, for any reasonable 16 

person to think that the existence of the pipeline would not negatively affect my 17 

property’s value. 18 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 19 

testimony? 20 

A: Yes, I have. 21 

Q: Where have you seen that before? 22 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    23 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 24 

believe the portion of the alternative route in Nebraska essentially twins or 25 

parallels Keystone I.  26 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 27 

Application, and as found on Attachment No. 7, here to your testimony, is in 28 

the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe that the Keystone mainline alternative route as shown on 2 

Attachment No. 7 included with your testimony here is a major oil pipeline 3 

route that is in the public interest of Nebraska? 4 

A: No, I do not. 5 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 6 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 7 

your testimony, is in the public interest of Nebraska? 8 

A: No, I do not. 9 

Q: Do you believe there is any potential route for the proposed Keystone XL 10 

Pipeline across, within, under, or through the State of Nebraska that is in the 11 

public interest of the citizens of Nebraska? 12 

A: No, I do not. 13 

Q: Why do you hold that belief? 14 

A: Because there simply is no public interest based on all of the factors that I am 15 

aware and that I have read and that I have studied that this Commission is to 16 

consider that would establish that a for-profit foreign-owned pipeline that simply 17 

crosses Nebraska because we are geographically in the way between where tar 18 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 19 

public interest of Nebraskans. We derive no benefit from this project. It is not for 20 

public use. Nebraska is simply in the way and when all considerations are taken in 21 

there is no net benefit of any kind for Nebraska should this project be placed in our 22 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 23 

the negative impacts and concerns. 24 

Q: What do you think about the applicant, TransCanada’s argument that it’s 25 

preferred route for its proposed Keystone XL Pipeline is in the public interest 26 

of Nebraska because it may bring temporary jobs during the construction 27 

phase to Nebraska? 28 
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A: First of all, not all jobs are created equally.  Most jobs that are created, whether 1 

temporary or on a permanent basis, don’t come with a project that has all the 2 

potential and foreseeable negative impacts, many of which we have discussed here 3 

and other witnesses throughout the course of this hearing have and will discuss.  If 4 

I decide to hire and employ someone to help me out in my farming or ranching 5 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 6 

to my land or my town or my county or my state.  And I’ve hired someone who is 7 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 8 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 9 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 10 

from TransCanada’s own statements that the jobs numbers they originally touted 11 

were determined to be a minute fraction of the permanent jobs that had been 12 

projected. According to their answer to our Interrogatory No. 191, TransCanada 13 

has created only thirty-four (34) jobs within Nebraska working specifically on 14 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 15 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 16 

Further, according to their answer to Interrogatory No. 199, TransCanada would 17 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 18 

constructed on its Preferred Route or its Mainline Alternative Route. 19 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 20 

because it would cross your land? 21 

A: No, absolutely not.  I am opposed to this project because it is not in the public 22 

interest, neither within my community nor within our state. 23 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 24 

was to cross someone else’s land? 25 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 26 

the fear and anxiety and potential foreseeable risks and negative impacts that this 27 

type of a project carrying this type of product brings foisted upon anyone in this 28 

state or any other state. 29 
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Q: Do you think there is any intelligent route for the proposed Keystone XL 1 

Pipeline to cross the state of Nebraska? 2 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 3 

this project anywhere within Nebraska is within the public interest.  However, if 4 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 5 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 6 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 7 

preferred route and the mainline alternative routes are economic liabilities our 8 

state cannot risk. 9 

Q: What do you rely upon to make that statement? 10 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 11 

already exists in that area is reason enough as it is not in our best interest or the 12 

public interests to have more major oil pipelines crisscrossing our state. Second, 13 

they have all the infrastructure already there in terms of relationships with the 14 

counties and local officials and first responders along that route. Third, they have 15 

already obtained easements from all the landowners along that route and have 16 

relationships with them. Fourth, that route avoids our most sensitive soils, the 17 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 18 

Aquifer. Sixth, they have already studied that route and previously offered it as an 19 

alternative. Seventh, it just makes the most sense that as a state we would have 20 

some intelligent policy of energy corridors and co-locating this type of 21 

infrastructure near each other. 22 

Q: Do you have any other concerns or comments you would like to reiterate or 23 

can think of at this time you would like the Commissioners to understand? 24 

A: Yes. Two years ago they legally abandoned the filed eminent domain proceedings, 25 

after President Obama denied the border crossing permit. Two years now we have 26 

been in litigation to recover expenses granted by Nebraska State law. TransCanada 27 

has done nothing but drag out not living up to their obligation. TransCanada is not, 28 



29 
 

and has proven time after time that they are bad actors and will never be a good 1 

neighbor for Nebraska's landowner. 2 

Q: What else? 3 

A: INADEQUATE SITING INVESTIGATION - The company TransCanada hired to 4 

devise the alternate route map was seriously deficient in their selection. In my 5 

Federal Government days, we would have called this a "pencil whipped" product. 6 

They drew a line on the map that, to them, looked to be the least populated and 7 

most direct route for their client. Their proposed route took them directly through 8 

a neighbor's house. When informed of my brother's and our two houses and 5 9 

domestic wells, TransCanada's maps did not show our residences, nor wells. Their 10 

proposal, "Authorize us to survey your property and we will talk about it!" 11 

Q: What else concerns you? 12 

A: UNSTABLE GROUND ON THE ROUTE - Their proposed route crosses many 13 

hills and ridges on the north drainage for the Keya Paha River. These hills and 14 

ridges are composed of rotted shale over a hard shale pan. TransCanada 15 

representatives were notified of, and ignored, this landowner input. Within one 16 

mile of the route across our land are 8 different ridges. Of these 8, 5 have visible 17 

evidence of past or recent slides comprising hundreds of square yards of moved 18 

earth. Fear of the same thing that happened in North Dakota is real as a slide broke 19 

the pipeline there and contaminated the Little Missouri River. Below is an excerpt 20 

from the Bismark Tribune: 21 

BISMARK TRIBUNE March 31, 2017 22 

BELFIELD, N.D. – The Belle Fourche Pipeline system that contaminated a 23 

tributary of the Little Missouri River is in a landslide-prone area and vulnerable to 24 

future spills, federal pipeline regulators say. A document from the Pipeline and 25 

Hazardous Materials Safety Administration shows that regulators believe the 26 

pipeline company may have experienced other spills in southwest North Dakota 27 

that went undetected due to inadequate leak detection monitoring and unstable 28 

terrain. The agency issued a corrective action order to Belle Fourche Pipeline Co., 29 
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part of True Companies of Wyoming, following the spill discovered Dec. 5 by a 1 

landowner northwest of Belfield. The spill, now estimated at 529,830 gallons, 2 

three times larger than an earlier estimate and one of the most significant in North 3 

Dakota history, contaminated about 5 miles of Ash Coulee Creek, which flows 4 

into the Little Missouri River. The cause of the spill is under investigation, but the 5 

company points to the slumping of a hillside in the rugged Badlands terrain where 6 

the pipeline break occurred." 7 

Q: What else concerns you? 8 

A: REDUCED LAND VALUE - When land comes up for sale in our area, one of the 9 

first questions asked of the realtors is whether the land is on the pipeline route. 10 

Bidders are making their decisions based on if the land carries the pipeline risk. 11 

Fewer bidders lower the value of the land sales. 12 

Q: What else concerns you? 13 

A: ENDANGERED SPECIES - During meetings with TransCanada representatives, 14 

they were unaware of a long existing Bald Eagle nest directly on the route path. 15 

Since 2013 notification, winds blew down the original nest tree. The eagles moved 16 

a short distance and built another nest. This nest is still within the buffer exclusion 17 

zone identified in the 2014 FSEIS sections on migratory and Bald and Golden 18 

Eagles. The adult eagles use a sentry/guard tree where they sit to protect the nest. 19 

This tree will be destroyed by the pipeline construction. American Burying beetles 20 

are also present on our land. 21 

Q: What else concerns you? 22 

A: SINK HOLES - For unknown reasons, when land on our ranch is disturbed, large 23 

sink holes randomly appear. These sink holes happen suddenly and can be 20 feet 24 

across and over 5 feet deep! The pipeline is land disturbing, and these sink holes 25 

are a possibility that will break the pipeline. 26 

Q: What else concerns you? 27 

A: NATIVE AMERICAN SACRED SITES - Two different, pre-1900 Native 28 

American encampment sites, probable burial grounds, and sacred prayer sites have 29 
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been identified by Ponca TIPO representatives. They are either directly on the 1 

pipeline route and/or within yards of the pipeline route. 2 

Q: What else concerns you? 3 

A: INCOME IMPACT - Our land footprint is a north/south oriented rectangle. The 4 

proposed route bisects our land from the northwest corner to the southeast corner. 5 

Half of our land will be on one side and half on the other side. The route will 6 

destroy our only heavy equipment crossing on Alkali Creek. Cattle in the pastures 7 

will be unable to get to the water tank and shade trees. We will be unable to reach 8 

tilled fields for crop production. The pipeline will impede access to valuable hay 9 

fields needed to produce winter feed for the cattle. The pipeline will traverse up 10 

slope of 5 potable water wells on our ranch. A leak into the river bottom land, 11 

where these wells are located, will permeate the deposited fine sands and destroy 12 

our only water source. 13 

Q: Have you fully expressed each and every opinion, concern, or fact you would 14 

like the Public Service Commissioners to consider in their review of 15 

TransCanada’s Application? 16 

A: No, I have not. I have shared that which I can think of as of the date I signed this 17 

document below but other things may come to me or my memory may be 18 

refreshed and I will add and address those things at the time of the Hearing in 19 

August and address any additional items at that time as is necessary. Additionally, 20 

I have not had an adequate amount of time to receive and review all of 21 

TransCanada’s answers to our discovery and the discovery of others so it was 22 

impossible to competently and completely react to that in my testimony here and I 23 

reserve the right to also address anything related to discovery that has not yet 24 

concluded as of the date I signed this document below. Lastly, certain documents 25 

requested have not yet been produced by TransCanada and therefore I may have 26 

additional thoughts on those I will also share at the hearing as needed. 27 
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Q: Does Attachment No. 8 here contain other documents you are competent to 1 

speak about that you wish to be part of your testimony and to discuss in more 2 

detail as needed at the August 2017 Hearing?  3 

A: Yes. I have included pictures of hills within one mile of the proposed route that 4 

have slid/slumped. I have pictures of different hills that have done this. I also have 5 

pictures of the eagle's nest, an adult eagle in a "guard tree" that will be removed by 6 

TC and pictures of large sink holes that occur on our land when the soil is 7 

disturbed. 8 

Q: What is it that you are requesting the Public Service Commissioners do in 9 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 10 

across Nebraska? 11 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 12 

a temporary job spike that this project may bring to a few counties and beyond the 13 

relatively small amount of taxes this proposed foreign pipeline would possibly 14 

generate.  And, instead think about the perpetual and forever impacts of this 15 

pipeline as it would have on the landowners specifically, first and foremost, but 16 

also thereby upon the entire state of Nebraska, and to determine that neither the 17 

preferred route nor the Keystone mainline alternative route are in the public 18 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 19 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 20 

an application for a route in Nebraska, that the only potential route that would 21 

make any intelligent sense whatsoever would be twinning or near paralleling of 22 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 23 

sense to add yet another major oil pipeline crisscrossing our state creating new 24 

pumping stations, creating new impacts on additional counties and communities 25 

and going through all of the court processes with myself and other landowners like 26 

me when this applicant already has relationships with the landowners, the towns 27 

and the communities along Keystone I, and that Keystone I is firmly outside of the 28 
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sand hills and a significantly further portion away from the heart of the Ogallala 1 

Aquifer than the preferred route or the Keystone mainline alternative route. 2 

Q: Are all of your statements in your testimony provided above true and 3 

accurate as of the date you signed this document to the best of your 4 

knowledge? 5 

A: Yes, they are. 6 

Q: Thank you, I have no further questions at this time and reserve the right to 7 

ask you additional questions at the August 2017 Hearing. 8 
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Q: Please state your name. 1 

A: My name is Robert Bartels. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Saline County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 15 

and or your family? 16 
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A. Yes. 1 

Q: Do you earn any income from this land? 2 

A: Yes. 3 

Q: Have you depended on the income from your land to support your livelihood 4 

or the livelihood of your family? 5 

A: Yes. 6 

Q: Have you ever in the past or have you thought about in the future leasing all 7 

or a portion of your land in question here? 8 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 9 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 10 

all the restrictions and risks and potential negative impacts to farming or ranching 11 

operations as opposed to land that did not have those same risks. If I was looking 12 

to lease or rent ground I would pay more for comparable non-pipeline land than I 13 

would for comparable pipeline land and I think most folks would think the same 14 

way. This is another negative economic impact that affects the landowner and the 15 

county and the state and will forever and ever should TransCanada’s preferred or 16 

mainline alternative routes be approved. If they were to twin or closely parallel to 17 

Keystone I the vast majority of landowners would be those that already have a 18 

pipeline so there would be considerable less new incremental negative impacts. 19 

Q: Do you have similar concerns about selling the land? 20 

A: Well I hope not to have to sell the land in my lifetime but times change and you 21 

never know what is around the corner and yes I am concerned that if another piece 22 

of ground similar to mine were for sale and it did not have the pipeline and mine 23 

did that I would have a lower selling price. I think this would be true for pipeline 24 

ground on both the preferred and mainline alternative routes. 25 

Q:  What is your intent with your land after you die? 26 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 27 

to come but I have thought about getting out if this pipeline were to come through. 28 
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Q: Are you aware that the preferred route of TransCanada’s Keystone XL 1 

Pipeline would cross the land described above and owned by you? 2 

A: Yes. 3 

Q: Were you or an entity for which you are a member, shareholder, or director 4 

previously sued by TransCanada Keystone Pipeline, LP? 5 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 6 

petition for condemnation against our land so it could place its proposed pipeline 7 

within an easement that it wanted to take from us on our land. 8 

Q: Did you defend yourself and your land in that condemnation action? 9 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 10 

and expenses in our resistance of TransCanada’s lawsuit against us. 11 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 12 

incurred? 13 

A: No, they have not. 14 

Q: In its lawsuit against you, did TransCanada identify the amount of your 15 

property that it wanted to take for its proposed pipeline? 16 

A: The lawsuit against us stated they would take the amount of property that is 17 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 18 

and equipment reasonably necessary to operate the pipeline. 19 

Q: Did TransCanada define what they meant by “property that is reasonably 20 

necessary”? 21 

A: No, they did not. 22 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 23 

property portion of your land? 24 

A: Yes, they did. 25 

Q: Did TransCanada describe what rights it proposed to take related to the 26 

eminent domain property on your land? 27 

A: Yes, they did. 28 

Q: What rights that they proposed to take did they describe? 29 
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A: TransCanada stated that the eminent domain property will be used to “lay, relay, 1 

operate, and maintain the pipeline and the plant and equipment reasonably 2 

necessary to operate the pipeline, specifically including surveying, laying, 3 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 4 

reconstructing, removing and abandoning one pipeline, together with all fittings,  5 

cathodic protection equipment, pipeline markers, and all their equipment and 6 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 7 

petroleum products, and all by-products thereof.” 8 

Q: Prior to filing an eminent domain lawsuit to take your land that 9 

TransCanada identified, do you believe they attempted to negotiate in good 10 

faith with you? 11 

A: No, I do not. 12 

Q: Did TransCanada at any time approach you with or deliver to you their 13 

proposed easement and right-of-way agreement? 14 

A: Yes, they did. 15 

Q: At the time you reviewed TransCanada’s easement and right-of-way 16 

agreement, did you understand that they would be purchasing a fee title 17 

interest in your property or that they were taking something else? 18 

A: I understood that they proposed to have the power to take both a temporary 19 

construction easement that could last for a certain period of time and then also a 20 

permanent easement which they described to be 50 feet across or in width, and 21 

that would run the entire portion of my property from where a proposed pipeline 22 

would enter my property until where it would exit the property. 23 

Q: Is the document included with your testimony here as Attachment No. 3, a 24 

true and accurate copy of TransCanada’s proposed Easement and Right-of-25 

Way agreement that they included with their condemnation lawsuit against 26 

you? 27 

A: Yes, it is. 28 



5 
 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 1 

and Right-of-Way agreement? 2 

A: Yes, I have. 3 

Q: What is your understanding of the significance of the Easement and Right-of-4 

Way agreement as proposed by TransCanada? 5 

A: My understanding is that this is the document that will govern all of the rights and 6 

obligations and duties as well as the limitations of what I can and cannot do and 7 

how I and any future landowner and any person I invite to come onto my property 8 

must behave as well as what TransCanada is and is not responsible for and how 9 

they can use my land. 10 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 11 

agreement do you have any concerns about any portions of it or any of the 12 

language either included in the document or missing from the proposed 13 

document? 14 

A: Yes, I have a number of significant concerns and worries about the document and 15 

how the language included and the language not included potentially negatively 16 

impacts my land and thereby potentially negatively impacts my community and 17 

my state.   18 

Q: I would like you to walk the Commissioners through each and every one of 19 

your concerns about TransCanada’s proposed Easement and Right-of-Way 20 

agreement so they can develop an understanding of how that language and 21 

the terms of that contract, in your opinion, potentially negatively impacts you 22 

and your land.  So, if you can start at the beginning of that document and 23 

let’s work our way through it, okay? 24 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 25 

Easement and Right-of-Way agreement and how it negatively could affect my 26 

property rights and my economic interests. 27 

Q. Okay, let’s start with your first concern please. 28 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative the their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at any time 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement? 3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: 1.  Will we, as the land owner, be responsible for leaks of pipes in the future. XL 1 

has not given a "yes" or "no" answer on this matter. 2 

 2.  Resale of the land is less because of the pipeline through it. 3 

 3.  Who pays the taxes on the easement land? 4 

 4.  The designated route of the pipeline comes within 600-700 ft, of the well of 5 

water used for human consumption on the family farm, located at 562 St Hwy. 74, 6 

Tobias, NE. 7 

 5.  What happens if XL abandons the pipeline?  Who is ultimately responsible for 8 

the removal of the pipeline? 9 

 6.  Lack of trust with XL Pipeline after talking with them.  We have concerns with 10 

threats being used to coerce landowners into selling.  Why does it have to decrease 11 

in value according to the date XL takes control of the property?  We also did not 12 

appreciate the pressure to sell to XL that was put on Dorothy Bartels after her 13 

husband’s death.   14 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 15 

crude oil pipeline in its preferred location, or ultimate location across the 16 

state of Nebraska? 17 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 18 

or even bullied around and being made to feel scared that they did not have any 19 

options but to sign whatever papers TransCanada told them they had to. I am 20 

aware of folks being threatened that their land would be taken if they didn’t follow 21 

what TransCanada was saying. I am aware of tactics to get people to sign 22 

easements that I don’t believe have any place in Nebraska or anywhere such as 23 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 24 

landowners and convince them they should sign TransCanada’s easement 25 

agreements. I am aware of older folks and widows or widowers feeling they had 26 

no choice but to sign TransCanada’s Easement and they didn’t know they could 27 

fight or stand up for themselves. From a more practical standpoint, I am worried 28 

that according to their answer to our Interrogatory No. 211, TransCanada only 29 



21 
 

owns and operates one (1) major oil pipeline. They simply do not have the 1 

experience with this type of pipeline and that scares me. There are others but that 2 

is what I can recollect at this time and if I remember more or my recollection is 3 

refreshed I will share those with the Commissioners at the Hearing in August. 4 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 5 

landowner is reasonable or just? 6 

A: No, I do not. 7 

Q: Do you have any concern about limitations that the construction of this 8 

proposed pipeline across your affected land would prevent construction of 9 

future structures upon the portion of your land affected by the proposed 10 

easement and immediately surrounding areas? 11 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 12 

structures directly across or touching the easement, and it would be unwise and I 13 

would be uncomfortable to build anything near the easement for fear of being 14 

blamed in the future should any damage or difficulty result on my property in 15 

regards to the pipeline. 16 

Q: Do you think such a restriction would impact you economically? 17 

A: Well yes, of course.   18 

Q: How do you think such a restriction would impact you economically? 19 

A: The future of this land may not be exactly how it’s being used as of this moment, 20 

and having the restrictions and limiting my ability to develop my land in certain 21 

ways presents a huge negative economic impact on myself, my family, and any 22 

potential future owner of the property. You have no idea how I or the future owner 23 

may want to use this land in the future or the other land across Nebraska 24 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 25 

ago it would have been hard to imagine all the advances that we have now or how 26 

things change. Because the Easement is forever and TransCanada gets the rights in 27 

my land forever we have to think with a very long term view. By placing their 28 

pipeline on under across and through my land that prevents future development 29 
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which greatly negatively impacts future taxes and tax revenue that could have 1 

been generated by the County and State but now will not. When you look at the 2 

short blip of economic activity that the two years of temporary construction efforts 3 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 4 

and restrictions TransCanada is forcing upon us and Nebraska. 5 

Q: Do you have any concerns about the environmental impact of the proposed 6 

pipeline? 7 

A: Yes, I do.   8 

Q: What are some of those concerns? 9 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 10 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 11 

a detrimental impact upon the environment of my land specifically, as well as the 12 

lands near my land and surrounding the proposed pipeline route. 13 

Q: Do you have any other environmental concerns? 14 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 15 

construction and/or maintenance and operation. I am concerned about spills and 16 

leaks that TransCanada has had in the past and will have in the future. This could 17 

be catastrophic to my operations or others and to my county and the State. 18 

Q: Do you have any thoughts regarding if there would be an impact upon the 19 

natural resources on or near your property due to the proposed pipeline? 20 

A: Yes, I believe that any construction, operation, and/or maintenance of the 21 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 22 

resources of my land, and the lands near and surrounding the proposed pipeline 23 

route. 24 

Q: Do you have any worries about potential impacts from the proposed pipeline 25 

to the soil of your land, or land near you? 26 

A: Yes, I believe that any construction, operation, and/or maintenance of the 27 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 28 

land, as well as land along and surrounding the proposed pipeline route.  This 29 
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includes, but is not limited to, the reasons that we discussed above of disturbing 1 

the soil composition and makeup as it has naturally existed for thousands and 2 

millions of years during the construction process, and any future maintenance or 3 

removal process.  I’m gravely concerned about the fertility and the loss of 4 

economic ability of my property to grow the crops, or grow the grasses, or grow 5 

whatever it is at that time they exist on my property or that I may want to grow in 6 

the future, or that a future owner may want to grow.  The land will never be the 7 

same from as it exists now undisturbed to after it is trenched up for the proposed 8 

pipeline. 9 

Q: Do you have any concerns about the potential impact of the proposed pipeline 10 

upon the groundwater over your land, or surrounding lands? 11 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 12 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 13 

groundwater of not only under my land, but also near and surrounding the pipeline 14 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 15 

simple and it is simply too valuable to our State and the country to put at 16 

unreasonable risk. 17 

Q: Do you have any concern about the potential impact of the proposed pipeline 18 

upon the surface water on, or near or around your land? 19 

A: Yes, I have significant concerns that any construction, operation, and/or 20 

maintenance of the proposed Keystone XL Pipeline would have detrimental 21 

impact upon the surface water of not only within my property boundary, but along 22 

and near and surrounding the pipeline route, and in fact, across the state of 23 

Nebraska.   24 

Q: Do you have any concern about the potential impacts of the proposed pipeline 25 

upon the wildlife and plants, other than your growing crops on or near your 26 

land? 27 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 28 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 29 
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wildlife and the plants, not only that are located on or can be found upon my land, 1 

but also near and along the proposed pipeline route. 2 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 3 

fair market value of your land? 4 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 5 

pipeline underneath and across and through my property will negatively affect the 6 

fair market value at any point in the future, especially at that point in which I 7 

would need to sell the property, or someone in my family would need to sell the 8 

property.  I do not believe, and certainly would not be willing to pay, the same 9 

price for land that had the pipeline located on it, versus land that did not.  I hope 10 

there is never a point where I’m in a position where I have to sell and have to 11 

realize as much value as I can out of my land.  But because it is my single largest 12 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 13 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 14 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 15 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 16 

not to mention all of the rights you give up by the nature of having the pipeline 17 

due to having the easement that we have previously discussed, for any reasonable 18 

person to think that the existence of the pipeline would not negatively affect my 19 

property’s value. 20 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 21 

testimony? 22 

A: Yes, I have. 23 

Q: Where have you seen that before? 24 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    25 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 26 

believe the portion of the alternative route in Nebraska essentially twins or 27 

parallels Keystone I.  28 
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Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 1 

Application, and as found on Attachment No. 7, here to your testimony, is in 2 

the public interest of Nebraska? 3 

A: No, I do not. 4 

Q: Do you believe that the Keystone mainline alternative route as shown on 5 

Attachment No. 7 included with your testimony here is a major oil pipeline 6 

route that is in the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 9 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 10 

A: No, I do not. 11 

Q: Do you believe there is any potential route for the proposed Keystone XL 12 

Pipeline across, within, under, or through the State of Nebraska that is in the 13 

public interest of the citizens of Nebraska? 14 

A: No, I do not. 15 

Q: Why do you hold that belief? 16 

A: Because there simply is no public interest based on all of the factors that I am 17 

aware and that I have read and that I have studied that this Commission is to 18 

consider that would establish that a for-profit foreign-owned pipeline that simply 19 

crosses Nebraska because we are geographically in the way between where tar 20 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 21 

public interest of Nebraskans. We derive no benefit from this project. It is not for 22 

public use. Nebraska is simply in the way and when all considerations are taken in 23 

there is no net benefit of any kind for Nebraska should this project be placed in our 24 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 25 

the negative impacts and concerns. 26 

Q: What do you think about the applicant, TransCanada’s argument that it’s 27 

preferred route for its proposed Keystone XL Pipeline is in the public interest 28 
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of Nebraska because it may bring temporary jobs during the construction 1 

phase to Nebraska? 2 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 3 

temporary or on a permanent basis, don’t come with a project that has all the 4 

potential and foreseeable negative impacts, many of which we have discussed here 5 

and other witnesses throughout the course of this hearing have and will discuss.  If 6 

I decide to hire and employ someone to help me out in my farming or ranching 7 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 8 

to my land or my town or my county or my state.  And I’ve hired someone who is 9 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 10 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 11 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 12 

from TransCanada’s own statements that the jobs numbers they originally touted 13 

were determined to be a minute fraction of the permanent jobs that had been 14 

projected. According to their answer to our Interrogatory No. 191, TransCanada 15 

has created only thirty-four (34) jobs within Nebraska working specifically on 16 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 17 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 18 

Further, according to their answer to Interrogatory No. 199, TransCanada would 19 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 20 

constructed on its Preferred Route or its Mainline Alternative Route. 21 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 22 

because it would cross your land? 23 

A: No, absolutely not.  I am opposed to this project because it is not in the public 24 

interest, neither within my community nor within our state. 25 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 26 

was to cross someone else’s land? 27 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 28 

the fear and anxiety and potential foreseeable risks and negative impacts that this 29 
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type of a project carrying this type of product brings foisted upon anyone in this 1 

state or any other state. 2 

Q: Do you think there is any intelligent route for the proposed Keystone XL 3 

Pipeline to cross the state of Nebraska? 4 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 5 

this project anywhere within Nebraska is within the public interest.  However, if 6 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 7 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 8 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 9 

preferred route and the mainline alternative routes are economic liabilities our 10 

state cannot risk. 11 

Q: What do you rely upon to make that statement? 12 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 13 

already exists in that area is reason enough as it is not in our best interest or the 14 

public interests to have more major oil pipelines crisscrossing our state. Second, 15 

they have all the infrastructure already there in terms of relationships with the 16 

counties and local officials and first responders along that route. Third, they have 17 

already obtained easements from all the landowners along that route and have 18 

relationships with them. Fourth, that route avoids our most sensitive soils, the 19 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 20 

Aquifer. Sixth, they have already studied that route and previously offered it as an 21 

alternative. Seventh, it just makes the most sense that as a state we would have 22 

some intelligent policy of energy corridors and co-locating this type of 23 

infrastructure near each other. 24 

Q: Have you fully expressed each and every opinion, concern, or fact you would 25 

like the Public Service Commissioners to consider in their review of 26 

TransCanada’s Application? 27 

A: No, I have not. I have shared that which I can think of as of the date I signed this 28 

document below but other things may come to me or my memory may be 29 
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refreshed and I will add and address those things at the time of the Hearing in 1 

August and address any additional items at that time as is necessary. Additionally, 2 

I have not had an adequate amount of time to receive and review all of 3 

TransCanada’s answers to our discovery and the discovery of others so it was 4 

impossible to competently and completely react to that in my testimony here and I 5 

reserve the right to also address anything related to discovery that has not yet 6 

concluded as of the date I signed this document below. Lastly, certain documents 7 

requested have not yet been produced by TransCanada and therefore I may have 8 

additional thoughts on those I will also share at the hearing as needed. 9 

Q: What is it that you are requesting the Public Service Commissioners do in 10 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 11 

across Nebraska? 12 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 13 

a temporary job spike that this project may bring to a few counties and beyond the 14 

relatively small amount of taxes this proposed foreign pipeline would possibly 15 

generate.  And, instead think about the perpetual and forever impacts of this 16 

pipeline as it would have on the landowners specifically, first and foremost, but 17 

also thereby upon the entire state of Nebraska, and to determine that neither the 18 

preferred route nor the Keystone mainline alternative route are in the public 19 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 20 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 21 

an application for a route in Nebraska, that the only potential route that would 22 

make any intelligent sense whatsoever would be twinning or near paralleling of 23 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 24 

sense to add yet another major oil pipeline crisscrossing our state creating new 25 

pumping stations, creating new impacts on additional counties and communities 26 

and going through all of the court processes with myself and other landowners like 27 

me when this applicant already has relationships with the landowners, the towns 28 

and the communities along Keystone I, and that Keystone I is firmly outside of the 29 
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sand hills and a significantly further portion away from the heart of the Ogallala 1 

Aquifer than the preferred route or the Keystone mainline alternative route. 2 

Q: Are all of your statements in your testimony provided above true and 3 

accurate as of the date you signed this document to the best of your 4 

knowledge? 5 

A: Yes, they are. 6 

Q: Thank you, I have no further questions at this time and reserve the right to 7 

ask you additional questions at the August 2017 Hearing. 8 
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Q: Please state your name. 1 

A: My name is Mia Bergman. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question? 12 

A: Yes. 13 

Q: What do you do for a living? 14 

A: Farmer and R.N. 15 
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Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q: Do you earn any income from this land? 4 

A: Yes. 5 

Q: Have you depended on the income from your land to support your livelihood 6 

or the livelihood of your family? 7 

A: Yes. 8 

Q: Have you ever in the past or have you thought about in the future leasing all 9 

or a portion of your land in question here? 10 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 11 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 12 

all the restrictions and risks and potential negative impacts to farming or ranching 13 

operations as opposed to land that did not have those same risks. If I was looking 14 

to lease or rent ground I would pay more for comparable non-pipeline land than I 15 

would for comparable pipeline land and I think most folks would think the same 16 

way. This is another negative economic impact that affects the landowner and the 17 

county and the state and will forever and ever should TransCanada’s preferred or 18 

mainline alternative routes be approved. If they were to twin or closely parallel to 19 

Keystone I the vast majority of landowners would be those that already have a 20 

pipeline so there would be considerable less new incremental negative impacts. 21 

Q: Do you have similar concerns about selling the land? 22 

A: Well I hope not to have to sell the land in my lifetime but times change and you 23 

never know what is around the corner and yes I am concerned that if another piece 24 

of ground similar to mine were for sale and it did not have the pipeline and mine 25 

did that I would have a lower selling price. I think this would be true for pipeline 26 

ground on both the preferred and mainline alternative routes. 27 

Q:  What is your intent with your land after you die? 28 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Have you reviewed the Easement and Right-of-Way Agreement TransCanada 6 

holds against your land? 7 

A: Yes. 8 

Q: Did TransCanada describe what rights it has taken related to their Easement 9 

and Right-of-Way on your land? 10 

A: Yes, they did. 11 

Q: What rights did they take? 12 

A: TransCanada stated that the Easement and Right-of-Way will be used to “lay, 13 

relay, operate, and maintain the pipeline and the plant and equipment reasonably 14 

necessary to operate the pipeline, specifically including surveying, laying, 15 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 16 

reconstructing, removing and abandoning one pipeline, together with all fittings,  17 

cathodic protection equipment, pipeline markers, and all their equipment and 18 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 19 

petroleum products, and all by-products thereof.” 20 

Q: Did you ever have an opportunity to negotiate any of the Easement and 21 

Right-of-Way language or terms? 22 

A: No, I did not. 23 

Q: At the time you reviewed TransCanada’s easement and right-of-way 24 

agreement, did you understand that they purchased a fee title interest in your 25 

property or that they took something else? 26 

A: I understood that they have the power to take both a temporary construction 27 

easement that could last for a certain period of time and then also a permanent 28 

easement which they described to be 50 feet across or in width, and that would run 29 
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through portion of my property from where a proposed pipeline would enter my 1 

property until where it would exit the property. 2 

Q: Is the document included with your testimony here as Attachment No. 3, a 3 

true and accurate copy of TransCanada’s Easement and Right-of-Way 4 

agreement that affects your property? 5 

A: Yes, it is.  6 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 7 

and Right-of-Way agreement? 8 

A: Yes, I have. 9 

Q: What is your understanding of the significance of the Easement and Right-of-10 

Way agreement as proposed by TransCanada? 11 

A: My understanding is that this is the document governs all of the rights and 12 

obligations and duties as well as the limitations of what I can and cannot do and 13 

how I and any future landowner and any person I invite to come onto my property 14 

must behave as well as what TransCanada is and is not responsible for and how 15 

they can use my land. 16 

Q: After reviewing TransCanada’s Easement and Right-of-Way agreement do 17 

you have any concerns about any portions of it or any of the language either 18 

included in the document or missing from the proposed document? 19 

A: Yes, I have a number of significant concerns and worries about the document and 20 

how the language included and the language not included potentially negatively 21 

impacts my land and thereby potentially negatively impacts my community and 22 

my state.   23 

Q: I would like you to walk the Commissioners through each and every one of 24 

your concerns about TransCanada’s proposed Easement and Right-of-Way 25 

agreement so they can develop an understanding of how that language and 26 

the terms of that contract, in your opinion, negatively impacts you and your 27 

land.  So, if you can start at the beginning of that document and let’s work 28 

our way through it, okay? 29 
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A: Yes, I’ll be happy to express my concerns about TransCanada’s Easement and 1 

Right-of-Way agreement and how it negatively could affect my property rights 2 

and my economic interests. 3 

Q. Okay, let’s start with your first concern please. 4 

A: The very first sentence talks about consideration or how much money they will 5 

pay to compensate for all of the known and unknown affects and all of the rights 6 

that are being given up and for all the things they get to do to the land and for what 7 

they will prevent me from doing on my land. The problem is they paid the 8 

previous owner one time and I have never received any payment. But even if I had 9 

received the one-time payment, why should a private, foreign company be allowed 10 

to use my land as they see fit?  There is no public gain with this project.  There 11 

isn't even any gain for landowners whose land this pipe will be crossing.  A one-12 

time payment isn't just or fair compensation for the burden placed upon us and our 13 

State.   Where are our rights as landowners who bought and paid for our land with 14 

our hard work? We are the ones that are stuck with all the risk.  We may only 15 

receive compensation for the crop loss during the construction of the pipeline; and 16 

who gets to determine what is fair compensation for this? TransCanada?  Will they 17 

use our average proven yield to determine what fair compensation is? Will they 18 

use the lowest price of grain at that time?  We wouldn't sell our grain for the 19 

lowest price.  We would hold on to it and watch the markets to sell for the highest 20 

price.  And if this ends up being the case, do we take them to court and acquire 21 

legal expenses to fight for the money that should rightfully be ours? What happens 22 

if this affects our yield enough that our average proven yield is affected and thus 23 

also affects any possible crop insurance pay-out if we were to have inclement 24 

weather that affected our yield for any of the fields that we farm. 25 

Q: Explain to the Commissioners why that is a problem. 26 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 27 

landowner because they want to have my land forever for use as they see fit so 28 

they can make a daily profit from their customers. If I was to lease ground from 29 
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my neighbor I would typically pay twice a year every year as long as they granted 1 

me the rights to use their land. That only makes sense – that is fair. If I was going 2 

to rent a house in town I would typically pay monthly, every month until I gave up 3 

my right to use that house. By TransCanada getting out on the cheap and paying 4 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 5 

revenue collection on the money I would be paid and then pay taxes on and 6 

contribute to this state and this country. It is money I would be putting back into 7 

my local community both spending and stimulating the local economy and 8 

generating more economic activity right here. Instead TransCanada’s shareholders 9 

keep that money. Nebraska's main economy is agriculture.  Why should our main 10 

economic interests be jeopardized for a foreign company with minimal, if any, 11 

benefit to Nebraska or the Country? 12 

Q: What is your next concern? 13 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 14 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 15 

limited partnership…” and I have no idea who that really is. I have no idea who is 16 

forcing this pipeline on us or who the owners of the entities are, or what are the 17 

assets backing this limited partnership, or who the general partner is, or who all 18 

the limited partners are, and who makes up the ownership of the these partners or 19 

the structure or any of the basic things you would want to know and understand if 20 

you would want to do business with such an outfit. According to TransCanada’s 21 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 22 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 23 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 24 

basically nothing. That is really scary since the general partner has the liability but 25 

virtually none of the ownership and who knows if it has any other assets. 26 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 27 

percent clear on exactly who could become the owner of about 275 miles of 28 

Nebraska land? 29 



7 
 

A:  No. 1 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 2 

percent clear on exactly who will be operating and responsible for 3 

approximately 275 miles of tar sands pipeline underneath and through 4 

Nebraska land? 5 

A:  No. 6 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 7 

and the State of Nebraska of TransCanada’s easement terms. 8 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 9 

called “Grantee”)…” and this concerns me because it would allow the easement to 10 

be transferred or sold to someone or some company or country or who knows what 11 

that I don’t know and who we may not want to do business with. This pipeline 12 

would be a huge asset for TransCanada and if they can sell to the highest bidder 13 

that could have terrible impacts upon all of Nebraska depending upon who may 14 

buy it and I don’t know of any safeguards in place for us or the State to veto or 15 

have any say so in who may own, operate, or be responsible for this pipeline in the 16 

future. 17 

Q: Do you think that type of uncertainty and lack of control over a major piece 18 

of infrastructure crossing our State is in the public interest? 19 

A: No, certainly not, in fact, just the opposite. 20 

Q: What’s next? 21 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 22 

really concerns me. Why does the easement and right-of-way have to be perpetual 23 

and permanent? That is the question myself and my family want an answer to. 24 

Perpetual to me is forever and that doesn’t make sense. 25 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 26 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 27 

data proving there is a perpetual supply of tar sands. I am not aware in 28 

TransCanada’s application where it proves there is a perpetual necessity for this 29 
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pipeline. My understanding of energy infrastructure like wind towers is they have 1 

a decommission plan and actually take the towers down when they become 2 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 3 

will, and I want my family or future Nebraska families to have that land as 4 

undisturbed as possible and it is not in my interest or the public interest of 5 

Nebraska to be forced to give up perpetual and permanent rights in the land for 6 

this specific kind of pipeline project. 7 

Q: Okay, what is your next concern? 8 

A: The easement language includes all these things TransCanada can do and it says 9 

“…abandoning in place…” so they can just leave this pipeline under my ground 10 

until the end of time just sitting there while they are not using it, but I am still 11 

prevented from doing on my land and using my land what I would like. If I owned 12 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 13 

there. It doesn’t make sense and it scares me and it is not in my interest or the 14 

public interest of Nebraska to allow this. 15 

Q: So now on the second page of the Easement what are your concerns? 16 

A: Here the Easement identifies a 24-month deadline to complete construction of the 17 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 18 

starts to run from the moment “actual pipeline installation activities” begin on 19 

Landowners property. It appears that TransCanada would define this phrase as 20 

needed. It would be wise to explain what types of TransCanada action constitutes  21 

“installation activity” For instance, would the placement and storage of an 22 

excavator or other equipment on or near the Easement property be an activity or 23 

would earth have to be moved before the activity requirement is triggered. This 24 

vague phrase is likely to lead to future disputes and litigation that is not in the best 25 

interest of the welfare of Nebraska and would not protect property interests. The 26 

24-months can also be extended in the case of “force majeure.” My understanding 27 

is that force majeure is often used to insulate a party to a contract when events 28 

occur that are completely out of their control. In TransCanada’s easement this is 29 
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expanded to include “without limitation…availability of labor and materials.” 1 

Extending this language to labor and materials is problematic because these are 2 

two variables that TransCanada does have some or significant control over and to 3 

allow extension of the 24-month period over events not truly out of the control of 4 

TransCanada and without further provision for compensation for the Landowner is 5 

not conducive to protection of property rights. 6 

Q: Okay, what is your next concern? 7 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 8 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 9 

reasonable costs and expenses” will pay for damages caused but then limits 10 

TransCanada’s liability to certain circumstances. There is no definition of 11 

“commercially reasonable” and no stated right that the Landowner would get to 12 

determine the amounts of cost or expense that is “commercially reasonable.”  13 

TransCanada excepts out from their liability any damages that are caused by 14 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 15 

Landowner. It is understandable that if the Landowner were to willfully and 16 

intentionally cause damages to the pipeline that Landowner should be liable. 17 

However, anything short of willful misconduct should be the lability of 18 

TransCanada who is subjecting the pipeline on the Landowner and who is making 19 

a daily profit from that pipeline. When evaluating the impact on property rights of 20 

this provision, you must consider the potentially extremely expensive fight a 21 

Landowner would have over this question of whether or not damage was an act of 22 

negligence. Putting this kind of potential liability upon the Landowner is 23 

incredibly problematic and is detrimental to the protection of property rights. I 24 

don’t think this unilateral power which I can’t do anything about as the landowner 25 

is in the best economic interest of the land in question or the State of Nebraska for 26 

landowners to be treated that way. 27 

Q: Is there any specific event or example you are aware of that makes this 28 

concern more real for you? 29 
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A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 1 

Nemaha County, Nebraska landowner farmers who accidently struck two 2 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 3 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 4 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 5 

copy of the Federal Court Complaint is here as Attachment No. 4  6 

Q: What is your next concern with the Easement language? 7 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 8 

they choose unless 1) any Landowner use interferes in any way with 9 

TransCanada’s exercise of any of its rights within the Easement, or 2) 10 

TransCanada decides to take any action on the property it deems necessary to 11 

prevent injury, endangerment or interference with anything TransCanada deems 12 

necessary to do on the property. Landowner is also forbidden from excavating 13 

without prior authorization by TransCanada. So my understanding is that 14 

TransCanada will unilaterally determine what Landowner can and can’t do based 15 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 16 

could also completely deny my request to excavate. Further, TransCanada retains 17 

all “privileges necessary or convenient for the full use of the rights” granted to 18 

them in the Easement. Again, TransCanada unilaterally can decide to the 19 

detriment of the property rights of Landowner what TransCanada believes is 20 

necessary or convenient for it. And there is no option for any additional 21 

compensation to landowner for any right exercised by TransCanada that leads to 22 

the removal of trees or plants or vegetation or buildings or structures or facilities 23 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 24 

rights without having to compensate Landowner for such further destruction or 25 

losses are not conducive to the protection of property rights or economic interest. 26 

Q:  What is the next concern you have? 27 

A: The Easement also allows some rights for Landowner but restricts them at the 28 

same time and again at the sole and unilateral decision making of TransCanada. 29 
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TransCanada will determine if the actions of Landowner might in anyway 1 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 2 

any appurtenances thereon to the pipeline itself or to their access to the Easement 3 

or within the Easement and TransCanada retains the right at any time, whether 4 

during growing season or not, to travel “within and along Easement Area on foot 5 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 6 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 7 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 8 

undefined and unilateral restrictions are not conducive to the protection of 9 

property rights or economic interest. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 12 

Landowner’s land any debris of any kind without any input or power of 13 

Landowner to demand an alternative method or location of debris disposal. Such 14 

unilateral powers would negatively affect Landowners property are not conducive 15 

to the protection of property rights or economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 18 

“where rock is encountered” mean and why does TransCanada solely get to 19 

determine whether or not this phrase is triggered. This phrase could be used to 20 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 21 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 22 

affect Landowners property are not conducive to the protection of property rights. 23 

A shallow pipeline is much more likely to become a danger and liability in the 24 

future given farming operations and buried irrigation lines and other factors 25 

common to the current typical agricultural uses of the land in question impacted 26 

by TransCanada’s preferred pipeline route. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: There are more vague concepts solely at the determination of TransCanada such as 1 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 2 

possible.” There is nothing here that defines this or provides a mechanism for 3 

documenting or memorializing “pre-construction position” so as to minimize 4 

costly legal battles or wasted Landowner time attempting to recreate the soil 5 

condition on their fields or pasture. Such unilateral powers would negatively affect 6 

Landowners property are not conducive to the protection of property rights or 7 

economic interest. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 10 

appurtenances thereto in place on, under, across, or through Nebraska land at any 11 

time it chooses. There is no provision for Landowner compensation for such 12 

abandonment nor any right for the Landowner to demand removal. Such unilateral 13 

powers would negatively affect Landowners property are not conducive to the 14 

protection of property rights or economic interest. 15 

Q:  What is the next concern you have with the Easement language? 16 

A: TransCanada has the power to unilaterally move or modify the location of any 17 

Easement area whether permanent or temporary at their sole discretion. 18 

Regardless, if Landowner has taken prior steps relative the their property in 19 

preparation or planning of TransCanada’s taking of the initial easement area(s), 20 

the language here does not require TransCanada to compensate the Landowner if 21 

they decide to move the easement anywhere on Landowners property. Such 22 

unilateral powers would negatively affect Landowners property are not conducive 23 

to the protection of property rights or economic interests. 24 

Q:  What is the next concern you have with the Easement language? 25 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 26 

transfer and be applicable to any future owner of the Land in question without the 27 

ability of the future Landowner to modify or negotiation any of the language in 28 

question to which it will be held to comply. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 2 

Easement to any person, company, country, etc. at their sole discretion at any time 3 

to anyone. This also means that any buyer of the easement could do the same to a 4 

third buyer and so on forever. There is no change of control or sale provision in 5 

place to protect the Landowner or Nebraska or to provide compensation for such 6 

change of control or ownership. It is not conducive to the protection of property 7 

rights or economic interests to allow unilateral unrestricted sale of the Easement 8 

thereby forcing upon the Landowner and our State a new unknown Easement 9 

owner. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are many terms in the Easement that are either confusing or undefined terms 12 

that are without context as to whether or not the Landowner would have any say 13 

so in determining what these terms mean or if the evaluation is solely in 14 

TransCanada’s control. Some of these vague undefined terms are as follows: 15 

i. “pipeline installation activities” 16 

ii. “availability of labor and materials”  17 

iii. “commercially reasonable costs and expenses”  18 

iv. “reasonably anticipated and foreseeable costs and expenses”  19 

v. “yield loss damages” 20 

vi. “diminution in the value of the property”  21 

vii. “substantially same condition”  22 

viii. “an actual or potential hazard”  23 

ix. “efficient”  24 

x. “convenient”  25 

xi. “endangered”  26 

xii. “obstructed”  27 

xiii. “injured”  28 

xiv. “interfered with”  29 
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xv. “impaired”  1 

xvi. “suitable crossings”  2 

xvii. “where rock is encountered”  3 

xviii. “as nearly as practicable”  4 

xix. “pre-construction position”  5 

xx. “pre-construction grade”  6 

xxi. “various engineering factors”    7 

Each one of these above terms and phrases as read in the context of the Easement 8 

could be problematic in many ways. Notably, undefined terms tend to only get 9 

definition in further legal proceedings after a dispute arises and the way the 10 

Easement is drafted, TransCanada has sole power to determine when and if a 11 

particular situation conforms with or triggers rights affected by these terms. For 12 

instance, “yield loss damages” should be specifically defined and spelled out 13 

exactly how the landowner is to be compensated and in what events on the front 14 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 15 

the Landowner is without contractual rights to define these terms or determine 16 

when rights related to them trigger and what the affects may be. Worse yet, I am 17 

stuck with these now and I had no say so in this Easement language at all and no 18 

way to renegotiate or fight for what protections to my property rights and 19 

economic interests. This is wrong. 20 

Q: Do you have any other concerns about the Easement language that you can 21 

think of at this time? 22 

A: I reserve the right to discuss any additional concerns that I think of at the time of 23 

my live testimony in August. 24 

Q: Based upon what you have shared with the Commission above regarding 25 

TransCanada’s proposed Easement terms and agreement, do you believe 26 

those to be reasonable or just, under the circumstances of the pipeline’s 27 

impact upon you and your land? 28 
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A: No, I do not believe those terms to be reasonable or just for the reasons that we 1 

discussed previously. 2 

Q: As the owner of the land in question and as the person who knows it better 3 

than anyone else, do you believe that TransCanada offered you just, or fair, 4 

compensation for all of what they proposed to take from you so that their tar 5 

sands pipeline could be located across your property? 6 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 7 

offer for all the potential impacts and effects and the rights that I’m giving up, and 8 

what we will be prevented from doing in the future and how their pipeline would 9 

impact my property for ever and ever. 10 

Q: Has TransCanada at any time offered to compensate you annually, such as 11 

wind farm projects do, for the existence of their potential tar sands pipeline 12 

across your property. 13 

A: No, never. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in your best interest? 17 

A: No, they have not. 18 

Q: Has TransCanada ever contacted you and specifically asked you if you 19 

thought their proposed location of their proposed pipeline across your land 20 

was in the public interest of the State of Nebraska? 21 

A: No, they have not. 22 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 23 

Takings Clause? 24 

A: Yes, I am. 25 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 26 

an American citizens property? 27 

A: My understanding is that, according to the United States Constitution, that if the 28 

government is going to take land for public use, then in that case, or by taking for 29 
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public use, it can only occur if the private land owner is compensated justly, or 1 

fairly. 2 

Q: Has TransCanada ever contacted you specially to explain the way in which 3 

the public could use its proposed Keystone XL Pipeline? 4 

A: No, they have not. 5 

Q: Can you think of any way in which the public, that is the citizens of the State 6 

of Nebraska, can directly use the proposed TransCanada Keystone XL 7 

Pipeline, as it dissects the State of Nebraska? 8 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 9 

public benefits from this pipeline in any way, how they can use it any way, or how 10 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 11 

that the only reason it’s proposed to come through Nebraska, is that because we 12 

are geographically in the way from between where the privately-owned Tar Sands 13 

are located to where TransCanada wants to ship the Tar Sands to refineries in 14 

Houston, Texas. 15 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 16 

crude petroleum, or oil and petroleum by-products that you would like to 17 

ship in its pipeline? 18 

A: No, it has not. 19 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-20 

products that you, at this time or any time in the future, would desire to place 21 

for transport within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not. 23 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 24 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-25 

products within the proposed TransCanada Keystone XL Pipeline? 26 

A: No, I do not.  I’ve never heard of such a person or company like that. 27 

Q: Do you pay property taxes for the land that would be affected and impacted 28 

at the proposed TransCanada Keystone XL Pipeline? 29 
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A: Yes, I do. 1 

Q: Why do you pay property taxes on that land? 2 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 3 

of that property. 4 

Q: Because you follow the law and pay property taxes, do you believe you 5 

deserve any special consideration or treatment apart from any other person 6 

or company that pays property taxes? 7 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 8 

just what you do. 9 

Q: Do you believe the fact that you pay property taxes entitles you to special 10 

treatment of any kind, or special rights of any kind? 11 

A: No, of course not. 12 

Q: Do you believe the fact that you pay property taxes on your land would be 13 

enough to qualify you to have the power of eminent domain to take land of 14 

your neighbors or other people in your county, or other people across the 15 

state of Nebraska? 16 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 17 

I expect an award for or any type of special consideration. 18 

Q: Have you at any time ever employed any person other than yourself? 19 

A: Well, yes I have. 20 

Q: Do you believe that the fact that you have, at some point in your life, 21 

employed one or more other persons entitle you to any special treatment or 22 

consideration above and beyond any other Nebraskan that has also employed 23 

one or more persons? 24 

A: No, of course not. 25 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 26 

have at one point employed another person within this state, entitles you to 27 

preferential treatment or consideration of any kind? 28 
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A: No, of course not.  If I choose to employ someone that decision is up to me.  I 1 

don’t deserve any special treatment or consideration for that fact. 2 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 3 

crude oil pipeline in its preferred location, or ultimate location across the 4 

state of Nebraska? 5 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 6 

or even bullied around and being made to feel scared that they did not have any 7 

options but to sign whatever papers TransCanada told them they had to. I am 8 

aware of folks being threatened that their land would be taken if they didn’t follow 9 

what TransCanada was saying. I am aware of tactics to get people to sign 10 

easements that I don’t believe have any place in Nebraska or anywhere such as 11 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 12 

landowners and convince them they should sign TransCanada’s easement 13 

agreements. I am aware of older folks and widows or widowers feeling they had 14 

no choice but to sign TransCanada’s Easement and they didn’t know they could 15 

fight or stand up for themselves. From a more practical standpoint, I am worried 16 

that according to their answer to Landowners Interrogatory No. 211, TransCanada 17 

only owns and operates one (1) major oil pipeline. They simply do not have the 18 

experience with this type of pipeline and that scares me. There are others but that 19 

is what I can recollect at this time and if I remember more or my recollection is 20 

refreshed I will share those with the Commissioners at the Hearing in August. 21 

Q: Do you believe TransCanada’s method of compensation to the landowner is 22 

reasonable or just? 23 

A: No, I do not. 24 

Q: Do you have any concern about limitations that the construction of this 25 

proposed pipeline across your affected land would prevent construction of 26 

future structures upon the portion of your land affected by the proposed 27 

easement and immediately surrounding areas? 28 
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A: Well yes, of course I do.  We would not be able to build many, if any, types of 1 

structures directly across or touching the easement, and it would be unwise and I 2 

would be uncomfortable to build anything near the easement for fear of being 3 

blamed in the future should any damage or difficulty result on my property in 4 

regards to the pipeline. 5 

Q: Do you think such a restriction would impact you economically? 6 

A: Well yes, of course.   7 

Q: How do you think such a restriction would impact you economically? 8 

A: The future of this land may not be exactly how it’s being used as of this moment, 9 

and having the restrictions and limiting my ability to develop my land in certain 10 

ways presents a huge negative economic impact on myself, my family, and any 11 

potential future owner of the property. You have no idea how I or the future owner 12 

may want to use this land in the future or the other land across Nebraska 13 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 14 

ago it would have been hard to imagine all the advances that we have now or how 15 

things change. Because the Easement is forever and TransCanada gets the rights in 16 

my land forever we have to think with a very long term view. By placing their 17 

pipeline on under across and through my land that prevents future development 18 

which greatly negatively impacts future taxes and tax revenue that could have 19 

been generated by the County and State but now will not. When you look at the 20 

short blip of economic activity that the two years of temporary construction efforts 21 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 22 

and restrictions TransCanada is forcing upon us and Nebraska. 23 

Q: Do you have any concerns about the environmental impact of the proposed 24 

pipeline? 25 

A: Yes, I do.   26 

Q: What are some of those concerns? 27 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 28 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 29 
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a detrimental impact upon the environment of my land specifically, as well as the 1 

lands near my land and surrounding the proposed pipeline route. 2 

Q: Do you have any other related environmental concerns? 3 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 4 

construction and/or maintenance and operation. I am concerned about spills and 5 

leaks that TransCanada has had in the past and will have in the future. This could 6 

be catastrophic to my operations or others and to my county and the State. Also, I 7 

concerned about removal of topsoil with construction, the quality of the pipe being 8 

used, and the quality of the leak monitoring system. What will be the effects on 9 

the bodies of water and Ogallala Aquifer? How will they clean up a spill out of 10 

water, when it has been stated that nobody knows how to effectively clean up a 11 

spill of tar sands.  This is evidenced by the spill in the Kalamazoo River.  How 12 

will a spill affect irrigating our crops?  Will crops even grow with the chemicals in 13 

the water?  Is TransCanada responsible for our crop loss and/or decrease in yield 14 

after a spill? 15 

Q: Okay, what else?   16 

 A:  I am an RN, and within the past year we had a water contamination issue in the 17 

city that I work in.  This greatly affected how we did patient care; we had to 18 

change several things for a period of time to be able to take care of our patient's 19 

properly.   It also affected several businesses in town. Some had to shut down their 20 

kitchens, soda machines, coffee machines due to concern about the water being 21 

contaminated.  This had to have resulted in a profit loss and extra expenses to 22 

operate for these businesses.  This could also cause job loss, unrelated to 23 

agriculture. Will TransCanada pay for all costs of a spill or will they try to put that 24 

on me or others like the are allowed to according to their one-sided Easement 25 

language? Including expenses to neighboring landowners that might be affected? 26 

What will be the effects on the ground? How will spills or leaks be detected?  27 

Based on past experience we have learned they often aren't detected very quickly, 28 

if at all, by TransCanada's monitoring system.   29 
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Will our grain even be marketable after a spill near our farm?  Or will it be turned 1 

down or receive less money due to possible contamination? How will my family 2 

be able to live after a spill?  What will we drink?  How will we prepare food?  3 

How will we bathe, wash clothes, wash dishes, grow a garden?  So many things 4 

we do on a daily basis revolve around water, how do we live once it is 5 

contaminated?  Is TransCanada responsible to make sure I have safe water and the 6 

cost involved? How do we raise poultry and livestock with contaminated water?  7 

How do we take care of our pets?  Our lives are based around agriculture and 8 

water is a necessity, how will we still be able to farm and support ourselves if we 9 

aren't able to farm because of a spill.  We will lose many ag related jobs, just to 10 

gain a few permanent jobs this pipeline will create.   What will the effects on 11 

wildlife and plants be? Who will pay for the expenses to help protect and preserve 12 

these species once they are in danger from a spill? 13 

Q: What else?  14 

A: A spill in the Ogallala Aquifer has the potential to affect SO many people's water 15 

source.  There are so many places around the world that don't have safe drinking 16 

water.  The people that live there suffer, and lack of safe water costs many people 17 

their lives.  In a place where we are so fortunate to have safe drinking water, why 18 

would anyone want to put it at risk?  In fact, it seems a perfect way to cripple the 19 

United States if a foreign country wanted to. This statement is cited from 20 

water.org:  “The water crisis is the #1 global risk based on impact to society (as a 21 

measure of devastation), as announced by the World Economic Forum in January 22 

2015.” I believe this statement to be true. 23 

Q: Do you have any thoughts regarding if there would be an impact upon the 24 

natural resources on or near your property due to the proposed pipeline? 25 

A: Yes, I believe that any construction, operation, and/or maintenance of the 26 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 27 

resources of my land, and the lands near and surrounding the proposed pipeline 28 

route. 29 
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Q: Do you have any worries about potential impacts from the proposed pipeline 1 

to the soil of your land, or land near you? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 4 

land, as well as land along and surrounding the proposed pipeline route.  This 5 

includes, but is not limited to, the reasons that we discussed above of disturbing 6 

the soil composition and makeup as it has naturally existed for thousands and 7 

millions of years during the construction process, and any future maintenance or 8 

removal process.  I’m gravely concerned about the fertility and the loss of 9 

economic ability of my property to grow the crops, or grow the grasses, or grow 10 

whatever it is at that time they exist on my property or that I may want to grow in 11 

the future, or that a future owner may want to grow.  The land will never be the 12 

same from as it exists now undisturbed to after it is trenched up for the proposed 13 

pipeline. 14 

Q: Do you have any concerns about the potential impact of the proposed pipeline 15 

upon the groundwater over your land, or surrounding lands? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

groundwater of not only under my land, but also near and surrounding the pipeline 19 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 20 

simple and it is simply too valuable to our State and the country to put at 21 

unreasonable risk. 22 

Q: Do you have any concern about the potential impact of the proposed pipeline 23 

upon the surface water on, or near or around your land? 24 

A: Yes, I have significant concerns that any construction, operation, and/or 25 

maintenance of the proposed Keystone XL Pipeline would have detrimental 26 

impact upon the surface water of not only within my property boundary, but along 27 

and near and surrounding the pipeline route, and in fact, across the state of 28 

Nebraska.   29 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near your 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon my land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of your land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of my land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Do you believe there is any potential route for the proposed Keystone XL 26 

Pipeline across, within, under, or through the State of Nebraska that is in the 27 

public interest of the citizens of Nebraska? 28 

A: No, I do not. 29 
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Q: Why do you hold that belief? 1 

A: Because there simply is no public interest based on all of the factors that I am 2 

aware and that I have read and that I have studied that this Commission is to 3 

consider that would establish that a for-profit foreign-owned pipeline that simply 4 

crosses Nebraska because we are geographically in the way between where tar 5 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 6 

public interest of Nebraskans. We derive no benefit from this project. It is not for 7 

public use. Nebraska is simply in the way and when all considerations are taken in 8 

there is no net benefit of any kind for Nebraska should this project be placed in our 9 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 10 

the negative impacts and concerns. 11 

Q: What do you think about the applicant, TransCanada’s argument that it’s 12 

preferred route for its proposed Keystone XL Pipeline is in the public interest 13 

of Nebraska because it may bring temporary jobs during the construction 14 

phase to Nebraska? 15 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 16 

temporary or on a permanent basis, don’t come with a project that has all the 17 

potential and foreseeable negative impacts, many of which we have discussed here 18 

and other witnesses throughout the course of this hearing have and will discuss.  If 19 

I decide to hire and employ someone to help me out in my farming or ranching 20 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 21 

to my land or my town or my county or my state.  And I’ve hired someone who is 22 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 23 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 24 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 25 

from TransCanada’s own statements that the jobs numbers they originally touted 26 

were determined to be a minute fraction of the permanent jobs that had been 27 

projected. According to their answer to Landowners’ Interrogatory No. 191, 28 

TransCanada has created only thirty-four (34) jobs within Nebraska working 29 
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specifically on behalf of TransCanada and according to their answer to 1 

Interrogatory No. 196, as of May 5, 2017 they only employ one (1) temporary 2 

working within Nebraska. Further, according to their answer to Interrogatory No. 3 

199, TransCanada would only employ six to ten (6 to 10) new individuals if the 4 

proposed Keystone XL was constructed on its Preferred Route or its Mainline 5 

Alternative Route. 6 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 7 

because it would cross your land? 8 

A: No, absolutely not.  I am opposed to this project because it is not in the public 9 

interest, neither within my community nor within our state. 10 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 11 

was to cross someone else’s land? 12 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 13 

the fear and anxiety and potential foreseeable risks and negative impacts that this 14 

type of a project carrying this type of product brings foisted upon anyone in this 15 

state or any other state. 16 

Q: Do you think there is any intelligent route for the proposed Keystone XL 17 

Pipeline to cross the state of Nebraska? 18 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 19 

this project anywhere within Nebraska is within the public interest.  However, if 20 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 21 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 22 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 23 

preferred route and the mainline alternative routes are economic liabilities our 24 

state cannot risk. 25 

Q: What do you rely upon to make that statement? 26 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 27 

already exists in that area is reason enough as it is not in our best interest or the 28 

public interests to have more major oil pipelines crisscrossing our state. Second, 29 
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they have all the infrastructure already there in terms of relationships with the 1 

counties and local officials and first responders along that route. Third, they have 2 

already obtained easements from all the landowners along that route and have 3 

relationships with them. Fourth, that route avoids our most sensitive soils, the 4 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 5 

Aquifer. Sixth, they have already studied that route and previously offered it as an 6 

alternative. Seventh, it just makes the most sense that as a state we would have 7 

some intelligent policy of energy corridors and co-locating this type of 8 

infrastructure near each other. 9 

Q: Have you fully expressed each and every opinion, concern, or fact you would 10 

like the Public Service Commissioners to consider in their review of 11 

TransCanada’s Application? 12 

A: No, I have not. I have shared that which I can think of as of the date I signed this 13 

document below but other things may come to me or my memory may be 14 

refreshed and I will add and address those things at the time of the Hearing in 15 

August and address any additional items at that time as is necessary. Additionally, 16 

I have not had an adequate amount of time to receive and review all of 17 

TransCanada’s answers to our discovery and the discovery of others so it was 18 

impossible to competently and completely react to that in my testimony here and I 19 

reserve the right to also address anything related to discovery that has not yet 20 

concluded as of the date I signed this document below. Lastly, certain documents 21 

requested have not yet been produced by TransCanada and therefore I may have 22 

additional thoughts on those I will also share at the hearing as needed. 23 

Q: What is it that you are requesting the Public Service Commissioners do in 24 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 25 

across Nebraska? 26 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 27 

a temporary job spike that this project may bring to a few counties and beyond the 28 

relatively small amount of taxes this proposed foreign pipeline would possibly 29 
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generate.  And, instead think about the perpetual and forever impacts of this 1 

pipeline as it would have on the landowners specifically, first and foremost, but 2 

also thereby upon the entire state of Nebraska, and to determine that neither the 3 

preferred route nor the Keystone mainline alternative route are in the public 4 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 5 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 6 

an application for a route in Nebraska, that the only potential route that would 7 

make any intelligent sense whatsoever would be twinning or near paralleling of 8 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 9 

sense to add yet another major oil pipeline crisscrossing our state creating new 10 

pumping stations, creating new impacts on additional counties and communities 11 

and going through all of the court processes with myself and other landowners like 12 

me when this applicant already has relationships with the landowners, the towns 13 

and the communities along Keystone I, and that Keystone I is firmly outside of the 14 

sand hills and a significantly further portion away from the heart of the Ogallala 15 

Aquifer than the preferred route or the Keystone mainline alternative route. 16 

Q: Are all of your statements in your testimony provided above true and 17 

accurate as of the date you signed this document to the best of your 18 

knowledge? 19 

A: Yes, they are. 20 

Q: Thank you, I have no further questions at this time and reserve the right to 21 

ask you additional questions at the August 2017 Hearing. 22 
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Q: Please state your name. 1 

A: My name is Karen Berry 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: John Pollack 16 
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Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q:  For the land that would be affected and impacted by the proposed KXL tar 4 

sands pipeline give the Commissioners a sense how long the land has been in 5 

your family and a little history of the land. 6 

A: The land has been in the Berry family since the 1950s, and it was put into Karen's 7 

ownership in the mid to late 1970s. The soil is very sandy and porous.  However, 8 

due to a high water table, there is a permanent moist area running though the 9 

middle of the property.  This area has not been farmed for several decades, 10 

because farm equipment tended to get stuck, and wet weather prevents a good 11 

crop.  The pictures I have attached are from this area, which is now beautiful and 12 

somewhat secluded.  I enjoy visiting this area, and wants it to be preserved. 13 

The remaining farmland has proved unusually productive for dryland farming, 14 

because the high water table puts adequate water into the root zone of 15 

plantings.  There is a danger that the digging that accompanies the pipeline will 16 

disrupt the hydrology of the area, easing the drainage and dropping the water 17 

table, to the detriment of dryland farming.  Conversely, blocking drainage as it 18 

crosses the wet area could have a damming effect.   There is no guarantee in the 19 

easement against pipeline-induced changes in the water table, or monitoring of any 20 

changes. 21 

Q: Do you earn any income from this land? 22 

A: Yes. 23 

Q: Have you depended on the income from your land to support your livelihood 24 

or the livelihood of your family? 25 

A: Yes. 26 

Q: Have you ever in the past or have you thought about in the future leasing all 27 

or a portion of your land in question here? 28 
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A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 1 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 2 

all the restrictions and risks and potential negative impacts to farming or ranching 3 

operations as opposed to land that did not have those same risks. If I was looking 4 

to lease or rent ground I would pay more for comparable non-pipeline land than I 5 

would for comparable pipeline land and I think most folks would think the same 6 

way. This is another negative economic impact that affects the landowner and the 7 

county and the state and will forever and ever should TransCanada’s preferred or 8 

mainline alternative routes be approved. If they were to twin or closely parallel to 9 

Keystone I the vast majority of landowners would be those that already have a 10 

pipeline so there would be considerable less new incremental negative impacts. 11 

Q: Do you have similar concerns about selling the land? 12 

A: Well I hope not to have to sell the land in my lifetime but times change and you 13 

never know what is around the corner and yes I am concerned that if another piece 14 

of ground similar to mine were for sale and it did not have the pipeline and mine 15 

did that I would have a lower selling price. I think this would be true for pipeline 16 

ground on both the preferred and mainline alternative routes. 17 

Q:  What is your intent with your land after you die? 18 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 19 

to come but I have thought about getting out if this pipeline were to come through. 20 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 21 

Pipeline would cross the land described above and owned by you? 22 

A: Yes. 23 

Q: Were you or an entity for which you are a member, shareholder, or director 24 

previously sued by TransCanada Keystone Pipeline, LP? 25 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 26 

petition for condemnation against our land so it could place its proposed pipeline 27 

within an easement that it wanted to take from us on our land. 28 

Q: Did you defend yourself and your land in that condemnation action? 29 
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A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 1 

and expenses in our resistance of TransCanada’s lawsuit against us. 2 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 3 

incurred? 4 

A: No, they have not. 5 

Q: In its lawsuit against you, did TransCanada identify the amount of your 6 

property that it wanted to take for its proposed pipeline? 7 

A: The lawsuit against us stated they would take the amount of property that is 8 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 9 

and equipment reasonably necessary to operate the pipeline. 10 

Q: Did TransCanada define what they meant by “property that is reasonably 11 

necessary”? 12 

A: No, they did not. 13 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 14 

property portion of your land? 15 

A: Yes, they did. 16 

Q: Did TransCanada describe what rights it proposed to take related to the 17 

eminent domain property on your land? 18 

A: Yes, they did. 19 

Q: What rights that they proposed to take did they describe? 20 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 21 

operate, and maintain the pipeline and the plant and equipment reasonably 22 

necessary to operate the pipeline, specifically including surveying, laying, 23 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 24 

reconstructing, removing and abandoning one pipeline, together with all fittings,  25 

cathodic protection equipment, pipeline markers, and all their equipment and 26 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 27 

petroleum products, and all by-products thereof.” 28 
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Q: Prior to filing an eminent domain lawsuit to take your land that 1 

TransCanada identified, do you believe they attempted to negotiate in good 2 

faith with you? 3 

A: No, I do not. 4 

Q: Did TransCanada at any time approach you with or deliver to you their 5 

proposed easement and right-of-way agreement? 6 

A: Yes, they did. 7 

Q: At the time you reviewed TransCanada’s easement and right-of-way 8 

agreement, did you understand that they would be purchasing a fee title 9 

interest in your property or that they were taking something else? 10 

A: I understood that they proposed to have the power to take both a temporary 11 

construction easement that could last for a certain period of time and then also a 12 

permanent easement which they described to be 50 feet across or in width, and 13 

that would run the entire portion of my property from where a proposed pipeline 14 

would enter my property until where it would exit the property. 15 

Q: Is the document included with your testimony here as Attachment No. 3, a 16 

true and accurate copy of TransCanada’s proposed Easement and Right-of-17 

Way agreement that they included with their condemnation lawsuit against 18 

you? 19 

A: Yes, it is.   20 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 21 

and Right-of-Way agreement? 22 

A: Yes, I have. 23 

Q: What is your understanding of the significance of the Easement and Right-of-24 

Way agreement as proposed by TransCanada? 25 

A: My understanding is that this is the document that will govern all of the rights and 26 

obligations and duties as well as the limitations of what I can and cannot do and 27 

how I and any future landowner and any person I invite to come onto my property 28 
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must behave as well as what TransCanada is and is not responsible for and how 1 

they can use my land. 2 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 3 

agreement do you have any concerns about any portions of it or any of the 4 

language either included in the document or missing from the proposed 5 

document? 6 

A: Yes, I have a number of significant concerns and worries about the document and 7 

how the language included and the language not included potentially negatively 8 

impacts my land and thereby potentially negatively impacts my community and 9 

my state.   10 

Q: I would like you to walk the Commissioners through each and every one of 11 

your concerns about TransCanada’s proposed Easement and Right-of-Way 12 

agreement so they can develop an understanding of how that language and 13 

the terms of that contract, in your opinion, potentially negatively impacts you 14 

and your land.  So, if you can start at the beginning of that document and 15 

let’s work our way through it, okay? 16 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 17 

Easement and Right-of-Way agreement and how it negatively could affect my 18 

property rights and my economic interests. 19 

Q. Okay, let’s start with your first concern please. 20 

A: The very first sentence talks about consideration or how much money they will 21 

pay to compensate me for all of the known and unknown effects and all of the 22 

rights I am giving up and for all the things they get to do to my land and for what 23 

they will prevent me from doing on my land and they only will pay me one time at 24 

the signing of the easement agreement. That is a huge problem. 25 

Q: Explain to the Commissioners why that is a problem. 26 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 27 

landowner because they want to have my land forever for use as they see fit so 28 

they can make a daily profit from their customers. If I was to lease ground from 29 
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my neighbor I would typically pay twice a year every year as long as they granted 1 

me the rights to use their land. That only makes sense – that is fair. If I was going 2 

to rent a house in town I would typically pay monthly, every month until I gave up 3 

my right to use that house. By TransCanada getting out on the cheap and paying 4 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 5 

revenue collection on the money I would be paid and then pay taxes on and 6 

contribute to this state and this country. It is money I would be putting back into 7 

my local community both spending and stimulating the local economy and 8 

generating more economic activity right here. Instead TransCanada’s shareholders 9 

keep all that money and it never finds its way to Nebraska.  10 

Q: What is your next concern? 11 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 12 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 13 

limited partnership…” and I have no idea who that really is. I have no idea who is 14 

forcing this pipeline on us or who the owners of the entities are, or what are the 15 

assets backing this limited partnership, or who the general partner is, or who all 16 

the limited partners are, and who makes up the ownership of these partners or the 17 

structure or any of the basic things you would want to know and understand if you 18 

would want to do business with such an outfit. According to TransCanada’s 19 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 20 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 21 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 22 

basically nothing. That is really scary since the general partner has the liability but 23 

virtually none of the ownership and who knows if it has any other assets. 24 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 25 

percent clear on exactly who could become the owner of over 275 miles of 26 

Nebraska land? 27 

A:  No. 28 
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Q: Do you think it is in the public interest of Nebraska to not be one-hundred 1 

percent clear on exactly who will be operating and responsible for 2 

approximately 275 miles of tar sands pipeline underneath and through 3 

Nebraska land? 4 

A:  No. 5 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 6 

and the State of Nebraska of TransCanada’s easement terms. 7 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 8 

called “Grantee”)…” and this concerns me because it would allow my easement to 9 

be transferred or sold to someone or some company or country or who knows what 10 

that I don’t know and who we may not want to do business with. This pipeline 11 

would be a huge asset for TransCanada and if they can sell to the highest bidder 12 

that could have terrible impacts upon all of Nebraska depending upon who may 13 

buy it and I don’t know of any safeguards in place for us or the State to veto or 14 

have any say so in who may own, operate, or be responsible for this pipeline in the 15 

future. 16 

Q: Do you think that type of uncertainty and lack of control over a major piece 17 

of infrastructure crossing our State is in the public interest? 18 

A: No, certainly not, in fact, just the opposite. 19 

Q: What’s next? 20 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 21 

really concerns me. Why does the easement and right-of-way have to be perpetual 22 

and permanent? That is the question myself and my family want an answer to. 23 

Perpetual to me is like forever and that doesn’t make sense. 24 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 25 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 26 

data proving there is a perpetual supply of tar sands. I am not aware in 27 

TransCanada’s application where it proves there is a perpetual necessity for this 28 

pipeline. My understanding of energy infrastructure like wind towers is they have 29 
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a decommission plan and actually take the towers down when they become 1 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 2 

will, and I want my family or future Nebraska families to have that land as 3 

undisturbed as possible and it is not in my interest or the public interest of 4 

Nebraska to be forced to give up perpetual and permanent rights in the land for 5 

this specific kind of pipeline project. 6 

Q: Okay, what is your next concern? 7 

A: The easement language includes all these things TransCanada can do and it says 8 

“…abandoning in place…” so they can just leave this pipeline under my ground 9 

until the end of time just sitting there while they are not using it, but I am still 10 

prevented from doing on my land and using my land what I would like. If I owned 11 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 12 

there. It doesn’t make sense and it scares me and it is not in my interest or the 13 

public interest of Nebraska to allow this. 14 

Q: Now it looks like we are ready to go to the second page of the Easement is that 15 

right? 16 

A: Yes. 17 

Q: So now on the second page of the Easement what are your concerns? 18 

A: Here the Easement identifies a 24-month deadline to complete construction of the 19 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 20 

starts to run from the moment “actual pipeline installation activities” begin on 21 

Landowners property. It appears that TransCanada would define this phrase as 22 

needed. It would be wise to explain what types of TransCanada action constitutes  23 

“installation activity” For instance, would the placement and storage of an 24 

excavator or other equipment on or near the Easement property be an activity or 25 

would earth have to be moved before the activity requirement is triggered. This 26 

vague phrase is likely to lead to future disputes and litigation that is not in the best 27 

interest of the welfare of Nebraska and would not protect property interests. The 28 

24-months can also be extended in the case of “force majeure.” My understanding 29 
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is that force majeure is often used to insulate a party to a contract when events 1 

occur that are completely out of their control. In TransCanada’s easement this is 2 

expanded to include “without limitation…availability of labor and materials.” 3 

Extending this language to labor and materials is problematic because these are 4 

two variables that TransCanada does have some or significant control over and to 5 

allow extension of the 24-month period over events not truly out of the control of 6 

TransCanada and without further provision for compensation for the Landowner is 7 

not conducive to protection of property rights. 8 

Q: Okay, what is your next concern? 9 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 10 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 11 

reasonable costs and expenses” will pay for damages caused but then limits 12 

TransCanada’s liability to certain circumstances. There is no definition of 13 

“commercially reasonable” and no stated right that the Landowner would get to 14 

determine the amounts of cost or expense that is “commercially reasonable.”  15 

TransCanada excepts out from their liability any damages that are caused by 16 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 17 

Landowner. It is understandable that if the Landowner were to willfully and 18 

intentionally cause damages to the pipeline that Landowner should be liable. 19 

However, anything short of willful misconduct should be the lability of 20 

TransCanada who is subjecting the pipeline on the Landowner and who is making 21 

a daily profit from that pipeline. When evaluating the impact on property rights of 22 

this provision, you must consider the potentially extremely expensive fight a 23 

Landowner would have over this question of whether or not damage was an act of 24 

negligence. Putting this kind of potential liability upon the Landowner is 25 

incredibly problematic and is detrimental to the protection of property rights. I 26 

don’t think this unilateral power which I can’t do anything about as the landowner 27 

is in the best economic interest of the land in question or the State of Nebraska for 28 

landowners to be treated that way. 29 



11 
 

Q: Is there any specific event or example you are aware of that makes this 1 

concern more real for you? 2 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 3 

Nemaha County, Nebraska landowner farmers who accidently struck two 4 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 5 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 6 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 7 

copy of the Federal Court Complaint is here as Attachment No. 4. 8 

Q: What is your next concern with the Easement language? 9 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 10 

they choose unless 1) any Landowner use interferes in any way with 11 

TransCanada’s exercise of any of its rights within the Easement, or 2) 12 

TransCanada decides to take any action on the property it deems necessary to 13 

prevent injury, endangerment or interference with anything TransCanada deems 14 

necessary to do on the property. Landowner is also forbidden from excavating 15 

without prior authorization by TransCanada. So my understanding is that 16 

TransCanada will unilaterally determine what Landowner can and can’t do based 17 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 18 

could also completely deny my request to excavate. Further, TransCanada retains 19 

all “privileges necessary or convenient for the full use of the rights” granted to 20 

them in the Easement. Again, TransCanada unilaterally can decide to the 21 

detriment of the property rights of Landowner what TransCanada believes is 22 

necessary or convenient for it. And there is no option for any additional 23 

compensation to landowner for any right exercised by TransCanada that leads to 24 

the removal of trees or plants or vegetation or buildings or structures or facilities 25 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 26 

rights without having to compensate Landowner for such further destruction or 27 

losses are not conducive to the protection of property rights or economic interest. 28 

Q:  What is the next concern you have? 29 
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A: The Easement also allows some rights for Landowner but restricts them at the 1 

same time and again at the sole and unilateral decision making of TransCanada. 2 

TransCanada will determine if the actions of Landowner might in anyway 3 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 4 

any appurtenances thereon to the pipeline itself or to their access to the Easement 5 

or within the Easement and TransCanada retains the right at any time, whether 6 

during growing season or not, to travel “within and along Easement Area on foot 7 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 8 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 9 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 10 

undefined and unilateral restrictions are not conducive to the protection of 11 

property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 14 

Landowner’s land any debris of any kind without any input or power of 15 

Landowner to demand an alternative method or location of debris disposal. Such 16 

unilateral powers would negatively affect Landowners property are not conducive 17 

to the protection of property rights or economic interest. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 20 

“where rock is encountered” mean and why does TransCanada solely get to 21 

determine whether or not this phrase is triggered. This phrase could be used to 22 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 23 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 24 

affect Landowners property and is not conducive to the protection of property 25 

rights. A shallow pipeline is much more likely to become a danger and liability in 26 

the future given farming operations and buried irrigation lines and other factors 27 

common to the current typical agricultural uses of the land in question impacted 28 

by TransCanada’s preferred pipeline route. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: There are more vague concepts solely at the determination of TransCanada such as 2 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 3 

possible.” There is nothing here that defines this or provides a mechanism for 4 

documenting or memorializing “pre-construction position” so as to minimize 5 

costly legal battles or wasted Landowner time attempting to recreate the soil 6 

condition on their fields or pasture. Such unilateral powers would negatively affect 7 

Landowners property are not conducive to the protection of property rights or 8 

economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 11 

appurtenances thereto in place on, under, across, or through Nebraska land at any 12 

time it chooses. There is no provision for Landowner compensation for such 13 

abandonment nor any right for the Landowner to demand removal. Such unilateral 14 

powers would negatively affect Landowners property and are not conducive to the 15 

protection of property rights or economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada has the power to unilaterally move or modify the location of any 18 

Easement area whether permanent or temporary at their sole discretion. 19 

Regardless, if Landowner has taken prior steps relative to their property in 20 

preparation or planning of TransCanada’s taking of the initial easement area(s), 21 

the language here does not require TransCanada to compensate the Landowner if 22 

they decide to move the easement anywhere on Landowners property. Such 23 

unilateral powers would negatively affect Landowners property and are not 24 

conducive to the protection of property rights or economic interests. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 27 

transfer and be applicable to any future owner of the Land in question without the 28 
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ability of the future Landowner to modify or negotiate any of the language in 1 

question to which it will be held to comply. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 4 

Easement to any person, company, country, etc. at their sole discretion at any time 5 

to anyone. This also means that any buyer of the easement could do the same to a 6 

third buyer and so on forever. There is no change of control or sale provision in 7 

place to protect the Landowner or Nebraska or to provide compensation for such 8 

change of control or ownership. It is not conducive to the protection of property 9 

rights or economic interests to allow unilateral unrestricted sale of the Easement 10 

thereby forcing upon the Landowner and our State a new unknown Easement 11 

owner. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: There are many terms in the Easement that are either confusing or undefined terms 14 

that are without context as to whether or not the Landowner would have any say 15 

so in determining what these terms mean or if the evaluation is solely in 16 

TransCanada’s control. Some of these vague undefined terms are as follows: 17 

i. “pipeline installation activities” 18 

ii. “availability of labor and materials”  19 

iii. “commercially reasonable costs and expenses”  20 

iv. “reasonably anticipated and foreseeable costs and expenses”  21 

v. “yield loss damages” 22 

vi. “diminution in the value of the property”  23 

vii. “substantially same condition”  24 

viii. “an actual or potential hazard”  25 

ix. “efficient”  26 

x. “convenient”  27 

xi. “endangered”  28 

xii. “obstructed”  29 
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xiii. “injured”  1 

xiv. “interfered with”  2 

xv. “impaired”  3 

xvi. “suitable crossings”  4 

xvii. “where rock is encountered”  5 

xviii. “as nearly as practicable”  6 

xix. “pre-construction position”  7 

xx. “pre-construction grade”  8 

xxi. “various engineering factors”    9 

Each one of these above terms and phrases as read in the context of the Easement 10 

could be problematic in many ways. Notably, undefined terms tend to only get 11 

definition in further legal proceedings after a dispute arises and the way the 12 

Easement is drafted, TransCanada has sole power to determine when and if a 13 

particular situation conforms with or triggers rights affected by these terms. For 14 

instance, “yield loss damages” should be specifically defined and spelled out 15 

exactly how the landowner is to be compensated and in what events on the front 16 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 17 

the Landowner is without contractual rights to define these terms or determine 18 

when rights related to them trigger and what the affects may be. 19 

Q: Do you have any other concerns about the Easement language that you can 20 

think of at this time? 21 

A: I reserve the right to discuss any additional concerns that I think of at the time of 22 

my live testimony in August. 23 

Q: Based upon what you have shared with the Commission above regarding 24 

TransCanada’s proposed Easement terms and agreement, do you believe 25 

those to be reasonable or just, under the circumstances of the pipeline’s 26 

impact upon you and your land? 27 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 28 

discussed previously. 29 
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Q: Did TransCanada ever offer you financial compensation for the rights that 1 

they sought to obtain in your land, and for what they sought to prevent you 2 

and any future land owner of your property from doing in the future? 3 

A: Yes, we received an offer from them. 4 

Q: As the owner of the land in question and as the person who knows it better 5 

than anyone else, do you believe that TransCanada offered you just, or fair, 6 

compensation for all of what they proposed to take from you so that their tar 7 

sands pipeline could be located across your property? 8 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 9 

offer for all the potential impacts and effects and the rights that I’m giving up, and 10 

what I we will be prevented from doing in the future and how their pipeline would 11 

impact my property for ever and ever. 12 

Q: Has TransCanada at any time offered to compensate you annually, such as 13 

wind farm projects do, for the existence of their potential tar sands pipeline 14 

across your property. 15 

A: No, never. 16 

Q: At any time did TransCanada present you with or request that you, as the 17 

owner of the land in question, sign and execute a document called, “Advanced 18 

Release of Damage Claims and Indemnity Agreement?” 19 

A: Yes, they did and it was included in the County Court lawsuit against us. 20 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 21 

“Advanced Release of Damage Claims and Indemnity Agreement?  22 

A: Yes, it is. 23 

Q: What was your understanding of that document? 24 

A: When I read that document in the plain language of that document, it was my 25 

understanding that TransCanada was attempting to pay me a very small amount at 26 

that time in order for me to agree to give up my rights to be compensated from 27 

them in the future related to any damage or impact they may have upon my 28 
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property “arising out of, in connection with, or alleged to resulted from 1 

construction or surveying over, under or on” my land. 2 

Q: Did you ever sign that document? 3 

A: No, I did not. 4 

Q: Why not? 5 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 6 

sum of money when I have no idea how bad the impacts or damages that they, or 7 

their contractors, or subcontractors, or other agents or employees, may cause on 8 

my land at any time in the future that resulted from the construction or surveying 9 

or their activities upon my land. 10 

Q: When you reviewed this document, what did it make you feel? 11 

A: I felt angry because it was simply another attempt for TransCanada to try to pay 12 

very little to shield themselves against known and foreseeable impacts that their 13 

pipeline, and the construction of it, would have upon my land.  It made me feel 14 

that they knew it was in their financial interest to pay me as little as possible to 15 

prevent me from ever having the opportunity to seek fair compensation again, and 16 

that this must be based upon their experience of unhappy landowners and 17 

situations in other places where they have built pipelines. 18 

Q: Has TransCanada ever contacted you and specifically asked you if you 19 

thought their proposed location of their proposed pipeline across your land 20 

was in your best interest? 21 

A: No, they have not. 22 

Q: Has TransCanada ever contacted you and specifically asked you if you 23 

thought their proposed location of their proposed pipeline across your land 24 

was in the public interest of the State of Nebraska? 25 

A: No, they have not. 26 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 27 

Takings Clause? 28 

A: Yes, I am. 29 
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Q: What is your understanding of the Fifth Amendment as it relates to taking of 1 

an American citizens property? 2 

A: My understanding is that, according to the United States Constitution, that if the 3 

government is going to take land for public use, then in that case, or by taking for 4 

public use, it can only occur if the private land owner is compensated justly, or 5 

fairly. 6 

Q: Has TransCanada ever contacted you specially to explain the way in which 7 

the public could use its proposed Keystone XL Pipeline? 8 

A: No, they have not. 9 

Q: Can you think of any way in which the public, that is the citizens of the State 10 

of Nebraska, can directly use the proposed TransCanada Keystone XL 11 

Pipeline, as it dissects the State of Nebraska? 12 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 13 

public benefits from this pipeline in any way, how they can use it any way, or how 14 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 15 

that the only reason it’s proposed to come through Nebraska, is that because we 16 

are geographically in the way from between where the privately-owned Tar Sands 17 

are located to where TransCanada wants to ship the Tar Sands to refineries in 18 

Houston, Texas. 19 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 20 

crude petroleum, or oil and petroleum by-products that you would like to 21 

ship in its pipeline? 22 

A: No, it has not. 23 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-24 

products that you, at this time or any time in the future, would desire to place 25 

for transport within the proposed TransCanada Keystone XL Pipeline? 26 

A: No, I do not. 27 
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Q: Do you know anyone in the state of Nebraska who would be able to ship any 1 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-2 

products within the proposed TransCanada Keystone XL Pipeline? 3 

A: No, I do not.  I’ve never heard of such a person or company like that. 4 

Q: Do you pay property taxes for the land that would be affected and impacted 5 

at the proposed TransCanada Keystone XL Pipeline? 6 

A: Yes, I do. 7 

Q: Why do you pay property taxes on that land? 8 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 9 

of that property. 10 

Q: Because you follow the law and pay property taxes, do you believe you 11 

deserve any special consideration or treatment apart from any other person 12 

or company that pays property taxes? 13 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 14 

just what you do. 15 

Q: Do you believe the fact that you pay property taxes entitles you to special 16 

treatment of any kind, or special rights of any kind? 17 

A: No, of course not. 18 

Q: Do you believe the fact that you pay property taxes on your land would be 19 

enough to qualify you to have the power of eminent domain to take land of 20 

your neighbors or other people in your county, or other people across the 21 

state of Nebraska? 22 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 23 

I expect an award for or any type of special consideration. 24 

Q: Have you at any time ever employed any person other than yourself? 25 

A: Well, yes I have. 26 

Q: Do you believe that the fact that you have, at some point in your life, 27 

employed one or more other persons entitle you to any special treatment or 28 
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consideration above and beyond any other Nebraskan that has also employed 1 

one or more persons? 2 

A: No, of course not. 3 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 4 

have at one point employed another person within this state, entitles you to 5 

preferential treatment or consideration of any kind? 6 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 7 

don’t deserve any special treatment or consideration for that fact. 8 

Q: At the beginning of your statement, you briefly described your property that 9 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 10 

give the Commissioners a sense of specifically how you believe the proposed 11 

Keystone XL Pipeline and its preferred route, which proposes to go across 12 

your land, how it would in your opinion based on your knowledge, 13 

experience, and background of your land, affect it.  So please share with the 14 

Commissioners the characteristics of your land that you believe is important 15 

for them to understand, while they evaluate TransCanada’s application for a 16 

route for its proposed pipeline to cross Nebraska and across your land, 17 

specifically. 18 

A: The terms of the easement essentially guarantee that the pipe and its remaining 19 

contents will be left in the ground "as is."  In this case, this would mean depositing 20 

the contents directly into the water table, or excavating the pipe in an area where it 21 

is difficult to operate machinery, entailing additional expense.  This is in no way 22 

compensated by the terms of the easement. The terms of the easement must be 23 

addressed in order for the Commission to truly consider property rights, economic 24 

interests, the welfare of Nebraska, and the balancing of the proposed routes against 25 

all they will affect and impact. 26 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 27 

crude oil pipeline in its preferred location, or ultimate location across the 28 

state of Nebraska? 29 
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A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 1 

or even bullied around and being made to feel scared that they did not have any 2 

options but to sign whatever papers TransCanada told them they had to. I am 3 

aware of folks being threatened that their land would be taken if they didn’t follow 4 

what TransCanada was saying. I am aware of tactics to get people to sign 5 

easements that I don’t believe have any place in Nebraska or anywhere such as 6 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 7 

landowners and convince them they should sign TransCanada’s easement 8 

agreements. I am aware of older folks and widows or widowers feeling they had 9 

no choice but to sign TransCanada’s Easement and they didn’t know they could 10 

fight or stand up for themselves. From a more practical standpoint, I am worried 11 

that according to their answer to our Interrogatory No. 211, TransCanada only 12 

owns and operates one (1) major oil pipeline. They simply do not have the 13 

experience with this type of pipeline and that scares me. There are others but that 14 

is what I can recollect at this time and if I remember more or my recollection is 15 

refreshed I will share those with the Commissioners at the Hearing in August. 16 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 17 

landowner is reasonable or just? 18 

A: No, I do not. 19 

Q: Do you have any concern about limitations that the construction of this 20 

proposed pipeline across your affected land would prevent construction of 21 

future structures upon the portion of your land affected by the proposed 22 

easement and immediately surrounding areas? 23 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 24 

structures directly across or touching the easement, and it would be unwise and I 25 

would be uncomfortable to build anything near the easement for fear of being 26 

blamed in the future should any damage or difficulty result on my property in 27 

regards to the pipeline. 28 

Q: Do you think such a restriction would impact you economically? 29 
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A: Well yes, of course.   1 

Q: How do you think such a restriction would impact you economically? 2 

A: The future of this land may not be exactly how it’s being used as of this moment, 3 

and having the restrictions and limiting my ability to develop my land in certain 4 

ways presents a huge negative economic impact on myself, my family, and any 5 

potential future owner of the property. You have no idea how I or the future owner 6 

may want to use this land in the future or the other land across Nebraska 7 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 8 

ago it would have been hard to imagine all the advances that we have now or how 9 

things change. Because the Easement is forever and TransCanada gets the rights in 10 

my land forever we have to think with a very long term view. By placing their 11 

pipeline on under across and through my land that prevents future development 12 

which greatly negatively impacts future taxes and tax revenue that could have 13 

been generated by the County and State but now will not. When you look at the 14 

short blip of economic activity that the two years of temporary construction efforts 15 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 16 

and restrictions TransCanada is forcing upon us and Nebraska. 17 

Q: Do you have any concerns about the environmental impact of the proposed 18 

pipeline? 19 

A: Yes, I do.   20 

Q: What are some of those concerns? 21 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 22 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 23 

a detrimental impact upon the environment of my land specifically, as well as the 24 

lands near my land and surrounding the proposed pipeline route. 25 

Q: Do you have any other environmental concerns? 26 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 27 

construction and/or maintenance and operation. I am concerned about spills and 28 
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leaks that TransCanada has had in the past and will have in the future. This could 1 

be catastrophic to my operations or others and to my county and the State. 2 

Q: Do you have any thoughts regarding if there would be an impact upon the 3 

natural resources on or near your property due to the proposed pipeline? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 6 

resources of my land, and the lands near and surrounding the proposed pipeline 7 

route. 8 

Q: Do you have any worries about potential impacts from the proposed pipeline 9 

to the soil of your land, or land near you? 10 

A: Yes, I believe that any construction, operation, and/or maintenance of the 11 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 12 

land, as well as land along and surrounding the proposed pipeline route.  This 13 

includes, but is not limited to, the reasons that we discussed above of disturbing 14 

the soil composition and makeup as it has naturally existed for thousands and 15 

millions of years during the construction process, and any future maintenance or 16 

removal process.  I’m gravely concerned about the fertility and the loss of 17 

economic ability of my property to grow the crops, or grow the grasses, or grow 18 

whatever it is at that time they exist on my property or that I may want to grow in 19 

the future, or that a future owner may want to grow.  The land will never be the 20 

same from as it exists now undisturbed to after it is trenched up for the proposed 21 

pipeline. 22 

Q: Do you have any concerns about the potential impact of the proposed pipeline 23 

upon the groundwater over your land, or surrounding lands? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

groundwater of not only under my land, but also near and surrounding the pipeline 27 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 28 
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simple and it is simply too valuable to our State and the country to put at 1 

unreasonable risk. 2 

Q: Do you have any concern about the potential impact of the proposed pipeline 3 

upon the surface water on, or near or around your land? 4 

A: Yes, I have significant concerns that any construction, operation, and/or 5 

maintenance of the proposed Keystone XL Pipeline would have detrimental 6 

impact upon the surface water of not only within my property boundary, but along 7 

and near and surrounding the pipeline route, and in fact, across the state of 8 

Nebraska.   9 

Q: Do you have any concern about the potential impacts of the proposed pipeline 10 

upon the wildlife and plants, other than your growing crops on or near your 11 

land? 12 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 13 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 14 

wildlife and the plants, not only that are located on or can be found upon my land, 15 

but also near and along the proposed pipeline route. 16 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 17 

fair market value of your land? 18 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 19 

pipeline underneath and across and through my property will negatively affect the 20 

fair market value at any point in the future, especially at that point in which I 21 

would need to sell the property, or someone in my family would need to sell the 22 

property.  I do not believe, and certainly would not be willing to pay, the same 23 

price for land that had the pipeline located on it, versus land that did not.  I hope 24 

there is never a point where I’m in a position where I have to sell and have to 25 

realize as much value as I can out of my land.  But because it is my single largest 26 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 27 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 28 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 29 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 1 

not to mention all of the rights you give up by the nature of having the pipeline 2 

due to having the easement that we have previously discussed, for any reasonable 3 

person to think that the existence of the pipeline would not negatively affect my 4 

property’s value. 5 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 6 

testimony? 7 

A: Yes, I have. 8 

Q: Where have you seen that before? 9 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    10 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 11 

believe the portion of the alternative route in Nebraska essentially twins or 12 

parallels Keystone I.  13 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 14 

Application, and as found on Attachment No. 7, here to your testimony, is in 15 

the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that the Keystone mainline alternative route as shown on 18 

Attachment No. 7 included with your testimony here is a major oil pipeline 19 

route that is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 22 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 23 

your testimony, is in the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe there is any potential route for the proposed Keystone XL 26 

Pipeline across, within, under, or through the State of Nebraska that is in the 27 

public interest of the citizens of Nebraska? 28 

A: No, I do not. 29 
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Q: Why do you hold that belief? 1 

A: Because there simply is no public interest based on all of the factors that I am 2 

aware and that I have read and that I have studied that this Commission is to 3 

consider that would establish that a for-profit foreign-owned pipeline that simply 4 

crosses Nebraska because we are geographically in the way between where tar 5 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 6 

public interest of Nebraskans. We derive no benefit from this project. It is not for 7 

public use. Nebraska is simply in the way and when all considerations are taken in 8 

there is no net benefit of any kind for Nebraska should this project be placed in our 9 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 10 

the negative impacts and concerns. 11 

Q: What do you think about the applicant, TransCanada’s argument that it’s 12 

preferred route for its proposed Keystone XL Pipeline is in the public interest 13 

of Nebraska because it may bring temporary jobs during the construction 14 

phase to Nebraska? 15 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 16 

temporary or on a permanent basis, don’t come with a project that has all the 17 

potential and foreseeable negative impacts, many of which we have discussed here 18 

and other witnesses throughout the course of this hearing have and will discuss.  If 19 

I decide to hire and employ someone to help me out in my farming or ranching 20 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 21 

to my land or my town or my county or my state.  And I’ve hired someone who is 22 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 23 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 24 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 25 

from TransCanada’s own statements that the jobs numbers they originally touted 26 

were determined to be a minute fraction of the permanent jobs that had been 27 

projected. According to their answer to our Interrogatory No. 191, TransCanada 28 

has created only thirty-four (34) jobs within Nebraska working specifically on 29 
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behalf of TransCanada and according to their answer to Interrogatory No. 196, as 1 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 2 

Further, according to their answer to Interrogatory No. 199, TransCanada would 3 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 4 

constructed on its Preferred Route or its Mainline Alternative Route. 5 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 6 

because it would cross your land? 7 

A: No, absolutely not.  I am opposed to this project because it is not in the public 8 

interest, neither within my community nor within our state. 9 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 10 

was to cross someone else’s land? 11 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 12 

the fear and anxiety and potential foreseeable risks and negative impacts that this 13 

type of a project carrying this type of product brings foisted upon anyone in this 14 

state or any other state. 15 

Q: Do you think there is any intelligent route for the proposed Keystone XL 16 

Pipeline to cross the state of Nebraska? 17 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 18 

this project anywhere within Nebraska is within the public interest.  However, if 19 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 20 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 21 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 22 

preferred route and the mainline alternative routes are economic liabilities our 23 

state cannot risk. 24 

Q: What do you rely upon to make that statement? 25 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 26 

already exists in that area is reason enough as it is not in our best interest or the 27 

public interests to have more major oil pipelines crisscrossing our state. Second, 28 

they have all the infrastructure already there in terms of relationships with the 29 
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counties and local officials and first responders along that route. Third, they have 1 

already obtained easements from all the landowners along that route and have 2 

relationships with them. Fourth, that route avoids our most sensitive soils, the 3 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 4 

Aquifer. Sixth, they have already studied that route and previously offered it as an 5 

alternative. Seventh, it just makes the most sense that as a state we would have 6 

some intelligent policy of energy corridors and co-locating this type of 7 

infrastructure near each other. 8 

Q: Have you fully expressed each and every opinion, concern, or fact you would 9 

like the Public Service Commissioners to consider in their review of 10 

TransCanada’s Application? 11 

A: No, I have not. I have shared that which I can think of as of the date I signed this 12 

document below but other things may come to me or my memory may be 13 

refreshed and I will add and address those things at the time of the Hearing in 14 

August and address any additional items at that time as is necessary. Additionally, 15 

I have not had an adequate amount of time to receive and review all of 16 

TransCanada’s answers to our discovery and the discovery of others so it was 17 

impossible to competently and completely react to that in my testimony here and I 18 

reserve the right to also address anything related to discovery that has not yet 19 

concluded as of the date I signed this document below. Lastly, certain documents 20 

requested have not yet been produced by TransCanada and therefore I may have 21 

additional thoughts on those I will also share at the hearing as needed. 22 

Q: What is it that you are requesting the Public Service Commissioners do in 23 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 24 

across Nebraska? 25 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 26 

a temporary job spike that this project may bring to a few counties and beyond the 27 

relatively small amount of taxes this proposed foreign pipeline would possibly 28 

generate.  And, instead think about the perpetual and forever impacts of this 29 
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pipeline as it would have on the landowners specifically, first and foremost, but 1 

also thereby upon the entire state of Nebraska, and to determine that neither the 2 

preferred route nor the Keystone mainline alternative route are in the public 3 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 4 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 5 

an application for a route in Nebraska, that the only potential route that would 6 

make any intelligent sense whatsoever would be twinning or near paralleling of 7 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 8 

sense to add yet another major oil pipeline crisscrossing our state creating new 9 

pumping stations, creating new impacts on additional counties and communities 10 

and going through all of the court processes with myself and other landowners like 11 

me when this applicant already has relationships with the landowners, the towns 12 

and the communities along Keystone I, and that Keystone I is firmly outside of the 13 

sand hills and a significantly further portion away from the heart of the Ogallala 14 

Aquifer than the preferred route or the Keystone mainline alternative route. 15 

Q: Does Attachment No. 8 here contain other documents you are competent to 16 

speak about that you wish to be part of your testimony and to discuss in more 17 

detail as needed at the August 2017 Hearing?  18 

A: Yes. 19 

Q: Are all of your statements in your testimony provided above true and 20 

accurate as of the date you signed this document to the best of your 21 

knowledge? 22 

A: Yes, they are. 23 

Q: Thank you, I have no further questions at this time and reserve the right to 24 

ask you additional questions at the August 2017 Hearing. 25 
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Q: Please state your name. 1 

A: My name is Johnnie Bialas. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Nance County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Maxine Bialas 16 
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Q:  How long the land has been in your family? 1 

A: Our farm has been in the Bialas family for 100 years.   2 

Q: Do you earn any income from this land? 3 

A: Yes. 4 

Q: Have you depended on the income from your land to support your livelihood 5 

or the livelihood of your family? 6 

A: Yes. 7 

Q: Have you ever in the past or have you thought about in the future leasing all 8 

or a portion of your land in question here? 9 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 10 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 11 

all the restrictions and risks and potential negative impacts to farming or ranching 12 

operations as opposed to land that did not have those same risks. If I was looking 13 

to lease or rent ground I would pay more for comparable non-pipeline land than I 14 

would for comparable pipeline land and I think most folks would think the same 15 

way. This is another negative economic impact that affects the landowner and the 16 

county and the state and will forever and ever should TransCanada’s preferred or 17 

mainline alternative routes be approved. If they were to twin or closely parallel to 18 

Keystone I the vast majority of landowners would be those that already have a 19 

pipeline so there would be considerable less new incremental negative impacts. 20 

Q: Do you have similar concerns about selling the land? 21 

A: Well I hope not to have to sell the land in my lifetime but times change and you 22 

never know what is around the corner and yes I am concerned that if another piece 23 

of ground similar to mine were for sale and it did not have the pipeline and mine 24 

did that I would have a lower selling price. I think this would be true for pipeline 25 

ground on both the preferred and mainline alternative routes. 26 

Q:  What is your intent with your land after you die? 27 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 28 

to come but I have thought about getting out if this pipeline were to come through. 29 
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Q: Are you aware that the preferred route of TransCanada’s Keystone XL 1 

Pipeline would cross the land described above and owned by you? 2 

A: Yes. 3 

Q: Were you or an entity for which you are a member, shareholder, or director 4 

previously sued by TransCanada Keystone Pipeline, LP? 5 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 6 

petition for condemnation against our land so it could place its proposed pipeline 7 

within an easement that it wanted to take from us on our land. 8 

Q: Did you defend yourself and your land in that condemnation action? 9 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 10 

and expenses in our resistance of TransCanada’s lawsuit against us. 11 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 12 

incurred? 13 

A: No, they have not. 14 

Q: In its lawsuit against you, did TransCanada identify the amount of your 15 

property that it wanted to take for its proposed pipeline? 16 

A: The lawsuit against us stated they would take the amount of property that is 17 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 18 

and equipment reasonably necessary to operate the pipeline. 19 

Q: Did TransCanada define what they meant by “property that is reasonably 20 

necessary”? 21 

A: No, they did not. 22 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 23 

property portion of your land? 24 

A: Yes, they did. 25 

Q: Did TransCanada describe what rights it proposed to take related to the 26 

eminent domain property on your land? 27 

A: Yes, they did. 28 

Q: What rights that they proposed to take did they describe? 29 
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A: TransCanada stated that the eminent domain property will be used to “lay, relay, 1 

operate, and maintain the pipeline and the plant and equipment reasonably 2 

necessary to operate the pipeline, specifically including surveying, laying, 3 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 4 

reconstructing, removing and abandoning one pipeline, together with all fittings,  5 

cathodic protection equipment, pipeline markers, and all their equipment and 6 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 7 

petroleum products, and all by-products thereof.” 8 

Q: Prior to filing an eminent domain lawsuit to take your land that 9 

TransCanada identified, do you believe they attempted to negotiate in good 10 

faith with you? 11 

A: No, I do not. 12 

Q: Did TransCanada at any time approach you with or deliver to you their 13 

proposed easement and right-of-way agreement? 14 

A: Yes, they did. 15 

Q: At the time you reviewed TransCanada’s easement and right-of-way 16 

agreement, did you understand that they would be purchasing a fee title 17 

interest in your property or that they were taking something else? 18 

A: I understood that they proposed to have the power to take both a temporary 19 

construction easement that could last for a certain period of time and then also a 20 

permanent easement which they described to be 50 feet across or in width, and 21 

that would run the entire portion of my property from where a proposed pipeline 22 

would enter my property until where it would exit the property. 23 

Q: Is the document included with your testimony here as Attachment No. 2, a 24 

true and accurate copy of TransCanada’s proposed Easement and Right-of-25 

Way agreement that they included with their condemnation lawsuit against 26 

you? 27 

A: Yes, it is. 28 
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Q: Have you had an opportunity to review TransCanada’s proposed Easement 1 

and Right-of-Way agreement? 2 

A: Yes, I have. 3 

Q: What is your understanding of the significance of the Easement and Right-of-4 

Way agreement as proposed by TransCanada? 5 

A: My understanding is that this is the document that will govern all of the rights and 6 

obligations and duties as well as the limitations of what I can and cannot do and 7 

how I and any future landowner and any person I invite to come onto my property 8 

must behave as well as what TransCanada is and is not responsible for and how 9 

they can use my land. 10 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 11 

agreement do you have any concerns about any portions of it or any of the 12 

language either included in the document or missing from the proposed 13 

document? 14 

A: Yes, I have a number of significant concerns and worries about the document and 15 

how the language included and the language not included potentially negatively 16 

impacts my land and thereby potentially negatively impacts my community and 17 

my state.   18 

Q: I would like you to walk the Commissioners through each and every one of 19 

your concerns about TransCanada’s proposed Easement and Right-of-Way 20 

agreement so they can develop an understanding of how that language and 21 

the terms of that contract, in your opinion, potentially negatively impacts you 22 

and your land.  So, if you can start at the beginning of that document and 23 

let’s work our way through it, okay? 24 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 25 

Easement and Right-of-Way agreement and how it negatively could affect my 26 

property rights and my economic interests. 27 

Q. Okay, let’s start with your first concern please. 28 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 3. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 



11 
 

them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative the their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at any time 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 4, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement? 3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: The water level at our farm is high. We cannot have a basement under our house. 1 

The water that we drink is 8 (eight) feet deep. If the oil were to spill or leak it 2 

would poison our drinking water and kill us. The water hole in our pasture was 3 

dug by N.R.D. and the cattle drink from it. TransCanada wants the pipeline to go 4 

right by the water hole. 5 

 Q: Do you have any concerns TransCanada’s fitness as an applicant for a 6 

major crude oil pipeline in its preferred location, or ultimate location across 7 

the state of Nebraska? 8 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 9 

or even bullied around and being made to feel scared that they did not have any 10 

options but to sign whatever papers TransCanada told them they had to. I am 11 

aware of folks being threatened that their land would be taken if they didn’t follow 12 

what TransCanada was saying. I am aware of tactics to get people to sign 13 

easements that I don’t believe have any place in Nebraska or anywhere such as 14 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 15 

landowners and convince them they should sign TransCanada’s easement 16 

agreements. I am aware of older folks and widows or widowers feeling they had 17 

no choice but to sign TransCanada’s Easement and they didn’t know they could 18 

fight or stand up for themselves. From a more practical standpoint, I am worried 19 

that according to their answer to our Interrogatory No. 211, TransCanada only 20 

owns and operates one (1) major oil pipeline. They simply do not have the 21 

experience with this type of pipeline and that scares me. There are others but that 22 

is what I can recollect at this time and if I remember more or my recollection is 23 

refreshed I will share those with the Commissioners at the Hearing in August. 24 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 25 

landowner is reasonable or just? 26 

A: No, I do not. 27 

Q: Do you have any concern about limitations that the construction of this 28 

proposed pipeline across your affected land would prevent construction of 29 
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future structures upon the portion of your land affected by the proposed 1 

easement and immediately surrounding areas? 2 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 3 

structures directly across or touching the easement, and it would be unwise and I 4 

would be uncomfortable to build anything near the easement for fear of being 5 

blamed in the future should any damage or difficulty result on my property in 6 

regards to the pipeline. 7 

Q: Do you think such a restriction would impact you economically? 8 

A: Well yes, of course.   9 

Q: How do you think such a restriction would impact you economically? 10 

A: The future of this land may not be exactly how it’s being use as of this moment, 11 

and having the restrictions and limiting my ability to develop my land in certain 12 

ways presents a huge negative economic impact on myself, my family, and any 13 

potential future owner of the property. You have no idea how I or the future own 14 

may want to use this land in the future or the other land across Nebraska 15 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 16 

ago it would have been hard to imagine all the advances that we have now or how 17 

things change. Because the Easement is forever and TransCanada gets the rights in 18 

my land forever we have to think with a very long term view. By placing their 19 

pipeline on under across and through my land that prevents future development 20 

which greatly negatively impacts future taxes and tax revenue that could have 21 

been generated by the County and State but now will not. When you look at the 22 

short blip of economic activity that the two years of temporary construction efforts 23 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 24 

and restrictions TransCanada is forcing upon us and Nebraska. 25 

Q: Do you have any concerns about the environmental impact of the proposed 26 

pipeline? 27 

A: Yes, I do.   28 

Q: What are some of those concerns? 29 
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A: As an affected land owner and Nebraskan, I am concerned that any construction, 1 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 2 

a detrimental impact upon the environment of my land specifically, as well as the 3 

lands near my land and surrounding the proposed pipeline route. 4 

Q: Do you have any other environmental concerns? 5 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 6 

construction and/or maintenance and operation. I am concerned about spills and 7 

leaks that TransCanada has had in the past and will have in the future. This could 8 

be catastrophic to my operations or others and to my county and the State. 9 

Q: Do you have any thoughts regarding if there would be an impact upon the 10 

natural resources on or near your property due to the proposed pipeline? 11 

A: Yes, I believe that any construction, operation, and/or maintenance of the 12 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 13 

resources of my land, and the lands near and surrounding the proposed pipeline 14 

route. 15 

Q: Do you have any worries about potential impacts from the proposed pipeline 16 

to the soil of your land, or land near you? 17 

A: Yes, I believe that any construction, operation, and/or maintenance of the 18 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 19 

land, as well as land along and surrounding the proposed pipeline route.  This 20 

includes, but is not limited to, the reasons that we discussed above of disturbing 21 

the soil composition and makeup as it has naturally existed for thousands and 22 

millions of years during the construction process, and any future maintenance or 23 

removal process.  I’m gravely concerned about the fertility and the loss of 24 

economic ability of my property to grow the crops, or grow the grasses, or grow 25 

whatever it is at that time they exist on my property or that I may want to grow in 26 

the future, or that a future owner may want to grow.  The land will never be the 27 

same from as it exists now undisturbed to after it is trenched up for the proposed 28 

pipeline. 29 
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Q: Do you have any concerns about the potential impact of the proposed pipeline 1 

upon the groundwater over your land, or surrounding lands? 2 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 3 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 4 

groundwater of not only under my land, but also near and surrounding the pipeline 5 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 6 

simple and it is simply too valuable to our State and the country to put at 7 

unreasonable risk. 8 

Q: Do you have any concern about the potential impact of the proposed pipeline 9 

upon the surface water on, or near or around your land? 10 

A: Yes, I have significant concerns that any construction, operation, and/or 11 

maintenance of the proposed Keystone XL Pipeline would have detrimental 12 

impact upon the surface water of not only within my property boundary, but along 13 

and near and surrounding the pipeline route, and in fact, across the state of 14 

Nebraska.   15 

Q: Do you have any concern about the potential impacts of the proposed pipeline 16 

upon the wildlife and plants, other than your growing crops on or near your 17 

land? 18 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 19 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 20 

wildlife and the plants, not only that are located on or can be found upon my land, 21 

but also near and along the proposed pipeline route. 22 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 23 

fair market value of your land? 24 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 25 

pipeline underneath and across and through my property will negatively affect the 26 

fair market value at any point in the future, especially at that point in which I 27 

would need to sell the property, or someone in my family would need to sell the 28 

property.  I do not believe, and certainly would not be willing to pay, the same 29 
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price for land that had the pipeline located on it, versus land that did not.  I hope 1 

there is never a point where I’m in a position where I have to sell and have to 2 

realize as much value as I can out of my land.  But because it is my single largest 3 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 4 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 5 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 6 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 7 

not to mention all of the rights you give up by the nature of having the pipeline 8 

due to having the easement that we have previously discussed, for any reasonable 9 

person to think that the existence of the pipeline would not negatively affect my 10 

property’s value. 11 

Q: Have you ever seen the document that’s marked as Attachment No. 5, to your 12 

testimony? 13 

A: Yes, I have. 14 

Q: Where have you seen that before? 15 

A: That is a map I think I first saw a couple years ago that shows what was called the 16 

Keystone XL I-90 corridor alternate route of its proposed pipeline through 17 

Nebraska and I believe the portion of the alternative route in Nebraska essentially 18 

twins or parallels Keystone I.  19 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 20 

Application, and as found on Attachment No. 6, here to your testimony, is in 21 

the public interest of Nebraska? 22 

A: No, I do not. 23 

Q: Do you believe that the Keystone mainline alternative route as shown on 24 

Attachment No. 6 included with your testimony here is a major oil pipeline 25 

route that is in the public interest of Nebraska? 26 

A: No, I do not. 27 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 28 

in Attachment No. 5 to your testimony, is in the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe there is any potential route for the proposed Keystone XL 2 

Pipeline across, within, under, or through the State of Nebraska that is in the 3 

public interest of the citizens of Nebraska? 4 

A: No, I do not. 5 

Q: Why do you hold that belief? 6 

A: Because there simply is no public interest based on all of the factors that I am 7 

aware and that I have read and that I have studied that this Commission is to 8 

consider that would establish that a for-profit foreign-owned pipeline that simply 9 

crosses Nebraska because we are geographically in the way between where tar 10 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 11 

public interest of Nebraskans. We derive no benefit from this project. It is not for 12 

public use. Nebraska is simply in the way and when all considerations are taken in 13 

there is no net benefit of any kind for Nebraska should this project be placed in our 14 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 15 

the negative impacts and concerns. 16 

Q: What do you think about the applicant, TransCanada’s argument that it’s 17 

preferred route for its proposed Keystone XL Pipeline is in the public interest 18 

of Nebraska because it may bring temporary jobs during the construction 19 

phase to Nebraska? 20 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 21 

temporary or on a permanent basis, don’t come with a project that has all the 22 

potential and foreseeable negative impacts, many of which we have discussed here 23 

and other witnesses throughout the course of this hearing have and will discuss.  If 24 

I decide to hire and employ someone to help me out in my farming or ranching 25 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 26 

to my land or my town or my county or my state.  And I’ve hired someone who is 27 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 28 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 29 
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jobs are not created equal.  Additionally, I understand from what I’m familiar with 1 

from TransCanada’s own statements that the jobs numbers they originally touted 2 

were determined to be a minute fraction of the permanent jobs that had been 3 

projected. According to their answer to our Interrogatory No. 191, TransCanada 4 

has created only thirty-four (34) jobs within Nebraska working specifically on 5 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 6 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 7 

Further, according to their answer to Interrogatory No. 199, TransCanada would 8 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 9 

constructed on its Preferred Route or its Mainline Alternative Route. 10 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 11 

because it would cross your land? 12 

A: No, absolutely not.  I am opposed to this project because it is not in the public 13 

interest, neither within my community nor within our state. 14 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 15 

was to cross someone else’s land? 16 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 17 

the fear and anxiety and potential foreseeable risks and negative impacts that this 18 

type of a project carrying this type of product brings foisted upon anyone in this 19 

state or any other state. 20 

Q: Do you think there is any intelligent route for the proposed Keystone XL 21 

Pipeline to cross the state of Nebraska? 22 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 23 

this project anywhere within Nebraska is within the public interest.  However, if 24 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 25 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 26 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 27 

preferred route and the mainline alternative routes are economic liabilities our 28 

state cannot risk. 29 
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Q: What do you rely upon to make that statement? 1 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 2 

already exists in that area is reason enough as it is not in our best interest or the 3 

public interests to have more major oil pipelines crisscrossing our state. Second, 4 

they have all the infrastructure already there in terms of relationships with the 5 

counties and local officials and first responders along that route. Third, they have 6 

already obtained easements from all the landowners long that route and have 7 

relationships with them. Fourth, that route avoids our most sensitive soils, the 8 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 9 

Aquifer. Sixth, they have already studied that route and previously offered it as an 10 

alternative. Seventh, it just makes the most sense that as a state we would have 11 

some intelligent policy of energy corridors and co-locating this type of 12 

infrastructure near each other. 13 

Q: Have you fully expressed each and every opinion, concern, or fact you would 14 

like the Public Service Commissioners to consider in their review of 15 

TransCanada’s Application? 16 

A: No, I have not. I have shared that which I can think of as of the date I signed this 17 

document below but other things may come to me or my memory may be 18 

refreshed and I will add and address those things at the time of the Hearing in 19 

August and address any additional items at that time as is necessary. Additionally, 20 

I have not had an adequate amount of time to receive and review all of 21 

TransCanada’s answers to our discovery and the discovery of others so it was 22 

impossible to competently and completely react to that in my testimony here and I 23 

reserve the right to also address anything related to discovery that has not yet 24 

concluded as of the date I signed this document below. Lastly, certain documents 25 

requested have not yet been produced by TransCanada and therefore I may have 26 

additional thoughts on those I will also share at the hearing as needed. 27 
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Q: What is it that you are requesting the Public Service Commissioners do in 1 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 2 

across Nebraska? 3 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 4 

a temporary job spike that this project may bring to a few counties and beyond the 5 

relatively small amount of taxes this proposed foreign pipeline would possibly 6 

generate.  And, instead think about the perpetual and forever impacts of this 7 

pipeline as it would have on the landowners specifically, first and foremost, but 8 

also thereby upon the entire state of Nebraska, and to determine that neither the 9 

preferred route nor the Keystone mainline alternative route are in the public 10 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 11 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 12 

an application for a route in Nebraska, that the only potential route that would 13 

make any intelligent sense whatsoever would be twinning or near paralleling of 14 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 15 

sense to add yet another major oil pipeline crisscrossing our state creating new 16 

pumping stations, creating new impacts on additional counties and communities 17 

and going through all of the court processes with myself and other landowners like 18 

me when this applicant already has relationships with the landowners, the towns 19 

and the communities along Keystone I, and that Keystone I is firmly outside of the 20 

sand hills and a significantly further portion away from the heart of the Ogallala 21 

Aquifer than the preferred route or the Keystone mainline alternative route. 22 

Q: Are all of your statements in your testimony provided above true and 23 

accurate as of the date you signed this document to the best of your 24 

knowledge? 25 

A: Yes, they are. 26 

Q: Thank you, I have no further questions at this time and reserve the right to 27 

ask you additional questions at the August 2017 Hearing. 28 
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Q: Please state your name. 1 

A: My name is Cheri Blocher 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Farmer. 16 EXHIBIT
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Q: If you are you married tell us your spouse’s name please? 1 

A: Michael Blocher. 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  For the land that would be affected and impacted by the proposed KXL tar 6 

sands pipeline give the Commissioners a sense how long the land has been in 7 

your family and a little history of the land. 8 

A: Our land in Antelope County where my I was born, has been in my family all 9 

sixty-five years of my life. Here we are carrying on the tradition of raising corn, 10 

soy beans, and American Quarter Horses began by my late father and mother.   11 

Q: Do you earn any income from this land? 12 

A: Yes. 13 

Q: Have you depended on the income from your land to support your livelihood 14 

or the livelihood of your family? 15 

A: Yes. 16 

Q: Have you ever in the past or have you thought about in the future leasing all 17 

or a portion of your land in question here? 18 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 19 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 20 

all the restrictions and risks and potential negative impacts to farming or ranching 21 

operations as opposed to land that did not have those same risks. If I was looking 22 

to lease or rent ground I would pay more for comparable non-pipeline land than I 23 

would for comparable pipeline land and I think most folks would think the same 24 

way. This is another negative economic impact that affects the landowner and the 25 

county and the state and will forever and ever should TransCanada’s preferred or 26 

mainline alternative routes be approved. If they were to twin or closely parallel to 27 

Keystone I the vast majority of landowners would be those that already have a 28 

pipeline so there would be considerable less new incremental negative impacts. 29 
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Q: Do you have similar concerns about selling the land? 1 

A: Well I hope not to have to sell the land in my lifetime but times change and you 2 

never know what is around the corner and yes I am concerned that if another piece 3 

of ground similar to mine were for sale and it did not have the pipeline and mine 4 

did that I would have a lower selling price. I think this would be true for pipeline 5 

ground on both the preferred and mainline alternative routes. 6 

Q:  What is your intent with your land after you die? 7 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 8 

to come but I have thought about getting out if this pipeline were to come through. 9 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 10 

Pipeline would cross the land described above and owned by you? 11 

A: Yes. 12 

Q: Were you or an entity for which you are a member, shareholder, or director 13 

previously sued by TransCanada Keystone Pipeline, LP? 14 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 15 

petition for condemnation against our land so it could place its proposed pipeline 16 

within an easement that it wanted to take from us on our land. 17 

Q: Did you defend yourself and your land in that condemnation action? 18 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 19 

and expenses in our resistance of TransCanada’s lawsuit against us. 20 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 21 

incurred? 22 

A: No, they have not. 23 

Q: In its lawsuit against you, did TransCanada identify the amount of your 24 

property that it wanted to take for its proposed pipeline? 25 

A: The lawsuit against us stated they would take the amount of property that is 26 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 27 

and equipment reasonably necessary to operate the pipeline. 28 
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Q: Did TransCanada define what they meant by “property that is reasonably 1 

necessary”? 2 

A: No, they did not. 3 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 4 

property portion of your land? 5 

A: Yes, they did. 6 

Q: Did TransCanada describe what rights it proposed to take related to the 7 

eminent domain property on your land? 8 

A: Yes, they did. 9 

Q: What rights that they proposed to take did they describe? 10 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 11 

operate, and maintain the pipeline and the plant and equipment reasonably 12 

necessary to operate the pipeline, specifically including surveying, laying, 13 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 14 

reconstructing, removing and abandoning one pipeline, together with all fittings,  15 

cathodic protection equipment, pipeline markers, and all their equipment and 16 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 17 

petroleum products, and all by-products thereof.” 18 

Q: Prior to filing an eminent domain lawsuit to take your land that 19 

TransCanada identified, do you believe they attempted to negotiate in good 20 

faith with you? 21 

A: No, I do not. 22 

Q: Did TransCanada at any time approach you with or deliver to you their 23 

proposed easement and right-of-way agreement? 24 

A: Yes, they did. 25 

Q: At the time you reviewed TransCanada’s easement and right-of-way 26 

agreement, did you understand that they would be purchasing a fee title 27 

interest in your property or that they were taking something else? 28 
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A: I understood that they proposed to have the power to take both a temporary 1 

construction easement that could last for a certain period of time and then also a 2 

permanent easement which they described to be 50 feet across or in width, and 3 

that would run the entire portion of my property from where a proposed pipeline 4 

would enter my property until where it would exit the property. 5 

Q: Is the document included with your testimony here as Attachment No. 3, a 6 

true and accurate copy of TransCanada’s proposed Easement and Right-of-7 

Way agreement that they included with their condemnation lawsuit against 8 

you? 9 

A: Yes, it is.  10 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 11 

and Right-of-Way agreement? 12 

A: Yes, I have. 13 

Q: What is your understanding of the significance of the Easement and Right-of-14 

Way agreement as proposed by TransCanada? 15 

A: My understanding is that this is the document that will govern all of the rights and 16 

obligations and duties as well as the limitations of what I can and cannot do and 17 

how I and any future landowner and any person I invite to come onto my property 18 

must behave as well as what TransCanada is and is not responsible for and how 19 

they can use my land. 20 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 21 

agreement do you have any concerns about any portions of it or any of the 22 

language either included in the document or missing from the proposed 23 

document? 24 

A: Yes, I have a number of significant concerns and worries about the document and 25 

how the language included and the language not included potentially negatively 26 

impacts my land and thereby potentially negatively impacts my community and 27 

my state.   28 
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Q: I would like you to walk the Commissioners through each and every one of 1 

your concerns about TransCanada’s proposed Easement and Right-of-Way 2 

agreement so they can develop an understanding of how that language and 3 

the terms of that contract, in your opinion, potentially negatively impacts you 4 

and your land.  So, if you can start at the beginning of that document and 5 

let’s work our way through it, okay? 6 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 7 

Easement and Right-of-Way agreement and how it negatively could affect my 8 

property rights and my economic interests. 9 

Q. Okay, let’s start with your first concern please. 10 

A: The very first sentence talks about consideration or how much money they will 11 

pay to compensate me for all of the known and unknown affects and all of the 12 

rights I am giving up and for all the things they get to do to my land and for what 13 

they will prevent me from doing on my land and they only will pay me one time at 14 

the signing of the easement agreement. That is a huge problem. 15 

Q: Explain to the Commissioners why that is a problem. 16 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 17 

landowner because they want to have my land forever for use as they see fit so 18 

they can make a daily profit from their customers. If I was to lease ground from 19 

my neighbor I would typically pay twice a year every year as long as they granted 20 

me the rights to use their land. That only makes sense – that is fair. If I was going 21 

to rent a house in town I would typically pay monthly, every month until I gave up 22 

my right to use that house. By TransCanada getting out on the cheap and paying 23 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 24 

revenue collection on the money I would be paid and then pay taxes on and 25 

contribute to this state and this country. It is money I would be putting back into 26 

my local community both spending and stimulating the local economy and 27 

generating more economic activity right here. Instead TransCanada’s shareholders 28 

keep all that money and it never finds its way to Nebraska.  29 
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Q: What is your next concern? 1 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 2 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 3 

limited partnership…” and I have no idea who that really is. I have no idea who is 4 

forcing this pipeline on us or who the owners of the entities are, or what are the 5 

assets backing this limited partnership, or who the general partner is, or who all 6 

the limited partners are, and who makes up the ownership of the these partners or 7 

the structure or any of the basic things you would want to know and understand if 8 

you would want to do business with such an outfit. According to TransCanada’s 9 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 10 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 11 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 12 

basically nothing. That is really scary since the general partner has the liability but 13 

virtually none of the ownership and who knows if it has any other assets. 14 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 15 

percent clear on exactly who could become the owner of over 275 miles of 16 

Nebraska land? 17 

A:  No. 18 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 19 

percent clear on exactly who will be operating and responsible for 20 

approximately 275 miles of tar sands pipeline underneath and through 21 

Nebraska land? 22 

A:  No. 23 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 24 

and the State of Nebraska of TransCanada’s easement terms. 25 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 26 

called “Grantee”)…” and this concerns me because it would allow the easement to 27 

be transferred or sold to someone or some company or country or who knows what 28 

that I don’t know and who we may not want to do business with. This pipeline 29 
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would be a huge asset for TransCanada and if they can sell to the highest bidder 1 

that could have terrible impacts upon all of Nebraska depending upon who may 2 

buy it and I don’t know of any safeguards in place for us or the State to veto or 3 

have any say so in who may own, operate, or be responsible for this pipeline in the 4 

future. 5 

Q: Do you think that type of uncertainty and lack of control over a major piece 6 

of infrastructure crossing our State is in the public interest? 7 

A: No, certainly not, in fact, just the opposite. 8 

Q: What’s next? 9 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 10 

really concerns me. Why does the easement and right-of-way have to be perpetual 11 

and permanent? That is the question myself and my family want an answer to. 12 

Perpetual to me is like forever and that doesn’t make sense. 13 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 14 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 15 

data proving there is a perpetual supply of tar sands. I am not aware in 16 

TransCanada’s application where it proves there is a perpetual necessity for this 17 

pipeline. My understanding of energy infrastructure like wind towers is they have 18 

a decommission plan and actually take the towers down when they become 19 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 20 

will, and I want my family or future Nebraska families to have that land as 21 

undisturbed as possible and it is not in my interest or the public interest of 22 

Nebraska to be forced to give up perpetual and permanent rights in the land for 23 

this specific kind of pipeline project. 24 

Q: Okay, what is your next concern? 25 

A: The easement language includes all these things TransCanada can do and it says 26 

“…abandoning in place…” so they can just leave this pipeline under my ground 27 

until the end of time just sitting there while they are not using it, but I am still 28 

prevented from doing on my land and using my land what I would like. If I owned 29 
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a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 1 

there. It doesn’t make sense and it scares me and it is not in my interest or the 2 

public interest of Nebraska to allow this. 3 

Q: Now it looks like we are ready to go to the second page of the Easement is that 4 

right? 5 

A: Yes. 6 

Q: So now on the second page of the Easement what are your concerns? 7 

A: Here the Easement identifies a 24-month deadline to complete construction of the 8 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 9 

starts to run from the moment “actual pipeline installation activities” begin on 10 

Landowners property. It appears that TransCanada would define this phrase as 11 

needed. It would be wise to explain what types of TransCanada action constitutes  12 

“installation activity” For instance, would the placement and storage of an 13 

excavator or other equipment on or near the Easement property be an activity or 14 

would earth have to be moved before the activity requirement is triggered. This 15 

vague phrase is likely to lead to future disputes and litigation that is not in the best 16 

interest of the welfare of Nebraska and would not protect property interests. The 17 

24-months can also be extended in the case of “force majeure.” My understanding 18 

is that force majeure is often used to insulate a party to a contract when events 19 

occur that are completely out of their control. In TransCanada’s easement this is 20 

expanded to include “without limitation…availability of labor and materials.” 21 

Extending this language to labor and materials is problematic because these are 22 

two variables that TransCanada does have some or significant control over and to 23 

allow extension of the 24-month period over events not truly out of the control of 24 

TransCanada and without further provision for compensation for the Landowner is 25 

not conducive to protection of property rights. 26 

Q: Okay, what is your next concern? 27 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 28 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 29 
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reasonable costs and expenses” will pay for damages caused but then limits 1 

TransCanada’s liability to certain circumstances. There is no definition of 2 

“commercially reasonable” and no stated right that the Landowner would get to 3 

determine the amounts of cost or expense that is “commercially reasonable.”  4 

TransCanada excepts out from their liability any damages that are caused by 5 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 6 

Landowner. It is understandable that if the Landowner were to willfully and 7 

intentionally cause damages to the pipeline that Landowner should be liable. 8 

However, anything short of willful misconduct should be the lability of 9 

TransCanada who is subjecting the pipeline on the Landowner and who is making 10 

a daily profit from that pipeline. When evaluating the impact on property rights of 11 

this provision, you must consider the potentially extremely expensive fight a 12 

Landowner would have over this question of whether or not damage was an act of 13 

negligence. Putting this kind of potential liability upon the Landowner is 14 

incredibly problematic and is detrimental to the protection of property rights. I 15 

don’t think this unilateral power which I can’t do anything about as the landowner 16 

is in the best economic interest of the land in question or the State of Nebraska for 17 

landowners to be treated that way. 18 

Q: Is there any specific event or example you are aware of that makes this 19 

concern more real for you? 20 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 21 

Nemaha County, Nebraska landowner farmers who accidently struck two 22 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 23 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 24 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 25 

copy of the Federal Court Complaint is here as Attachment No. 4. 26 

Q: What is your next concern with the Easement language? 27 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 28 

they choose unless 1) any Landowner use interferes in any way with 29 
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TransCanada’s exercise of any of its rights within the Easement, or 2) 1 

TransCanada decides to take any action on the property it deems necessary to 2 

prevent injury, endangerment or interference with anything TransCanada deems 3 

necessary to do on the property. Landowner is also forbidden from excavating 4 

without prior authorization by TransCanada. So my understanding is that 5 

TransCanada will unilaterally determine what Landowner can and can’t do based 6 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 7 

could also completely deny my request to excavate. Further, TransCanada retains 8 

all “privileges necessary or convenient for the full use of the rights” granted to 9 

them in the Easement. Again, TransCanada unilaterally can decide to the 10 

detriment of the property rights of Landowner what TransCanada believes is 11 

necessary or convenient for it. And there is no option for any additional 12 

compensation to landowner for any right exercised by TransCanada that leads to 13 

the removal of trees or plants or vegetation or buildings or structures or facilities 14 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 15 

rights without having to compensate Landowner for such further destruction or 16 

losses are not conducive to the protection of property rights or economic interest. 17 

Q:  What is the next concern you have? 18 

A: The Easement also allows some rights for Landowner but restricts them at the 19 

same time and again at the sole and unilateral decision making of TransCanada. 20 

TransCanada will determine if the actions of Landowner might in anyway 21 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 22 

any appurtenances thereon of the pipeline itself or to their access to the Easement 23 

or within the Easement and TransCanada retains the right at any time, whether 24 

during growing season or not, to travel “within and along Easement Area on foot 25 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 26 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 27 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 28 
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undefined and unilateral restrictions are not conducive to the protection of 1 

property rights or economic interest. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 4 

Landowner’s land any debris of any kind without any input or power of 5 

Landowner to demand an alternative method or location of debris disposal. Such 6 

unilateral powers would negatively affect Landowners property are not conducive 7 

to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 10 

“where rock is encountered” mean and why does TransCanada solely get to 11 

determine whether or not this phrase is triggered. This phrase could be used to 12 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 13 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 14 

affect Landowners property are not conducive to the protection of property rights. 15 

A shallow pipeline is much more likely to become a danger and liability in the 16 

future given farming operations and buried irrigation lines and other factors 17 

common to the current typical agricultural uses of the land in question impacted 18 

by TransCanada’s preferred pipeline route. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: There are more vague concepts solely at the determination of TransCanada such as 21 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 22 

possible.” There is nothing here that defines this or provides a mechanism for 23 

documenting or memorializing “pre-construction position” so as to minimize 24 

costly legal battles or wasted Landowner time attempting to recreate the soil 25 

condition on their fields or pasture. Such unilateral powers would negatively affect 26 

Landowners property are not conducive to the protection of property rights or 27 

economic interest. 28 

Q:  What is the next concern you have with the Easement language? 29 
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A: TransCanada maintains the unilateral right to abandon the pipeline and all 1 

appurtenances thereto in place on, under, across, or through Nebraska land at any 2 

time it chooses. There is no provision for Landowner compensation for such 3 

abandonment nor any right for the Landowner to demand removal. Such unilateral 4 

powers would negatively affect Landowners property are not conducive to the 5 

protection of property rights or economic interest. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: TransCanada has the power to unilaterally move or modify the location of any 8 

Easement area whether permanent or temporary at their sole discretion. 9 

Regardless, if Landowner has taken prior steps relative to their property in 10 

preparation or planning of TransCanada’s taking of the initial easement area(s), 11 

the language here does not require TransCanada to compensate the Landowner if 12 

they decide to move the easement anywhere on Landowners property. Such 13 

unilateral powers would negatively affect Landowners property are not conducive 14 

to the protection of property rights or economic interests. 15 

Q:  What is the next concern you have with the Easement language? 16 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 17 

transfer and be applicable to any future owner of the Land in question without the 18 

ability of the future Landowner to modify or negotiate any of the language in 19 

question to which it will be held to comply. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 22 

Easement to any person, company, country, etc. at their sole discretion at anytime 23 

to anyone. This also means that any buyer of the easement could do the same to a 24 

third buyer and so on forever. There is no change of control or sale provision in 25 

place to protect the Landowner or Nebraska or to provide compensation for such 26 

change of control or ownership. It is not conducive to the protection of property 27 

rights or economic interests to allow unilateral unrestricted sale of the Easement 28 
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thereby forcing upon the Landowner and our State a new unknown Easement 1 

owner. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: There are many terms in the Easement that are either confusing or undefined terms 4 

that are without context as to whether or not the Landowner would have any say 5 

so in determining what these terms mean or if the evaluation is solely in 6 

TransCanada’s control. Some of these vague undefined terms are as follows: 7 

i. “pipeline installation activities” 8 

ii. “availability of labor and materials”  9 

iii. “commercially reasonable costs and expenses”  10 

iv. “reasonably anticipated and foreseeable costs and expenses”  11 

v. “yield loss damages” 12 

vi. “diminution in the value of the property”  13 

vii. “substantially same condition”  14 

viii. “an actual or potential hazard”  15 

ix. “efficient”  16 

x. “convenient”  17 

xi. “endangered”  18 

xii. “obstructed”  19 

xiii. “injured”  20 

xiv. “interfered with”  21 

xv. “impaired”  22 

xvi. “suitable crossings”  23 

xvii. “where rock is encountered”  24 

xviii. “as nearly as practicable”  25 

xix. “pre-construction position”  26 

xx. “pre-construction grade”  27 

xxi. “various engineering factors”    28 
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Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q: Do you have any other concerns about the Easement language that you can 11 

think of at this time? 12 

A: I reserve the right to discuss any additional concerns that I think of at the time of 13 

my live testimony in August. 14 

Q: Based upon what you have shared with the Commission above regarding 15 

TransCanada’s proposed Easement terms and agreement, do you believe 16 

those to be reasonable or just, under the circumstances of the pipeline’s 17 

impact upon you and your land? 18 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 19 

discussed previously. 20 

Q: Did TransCanada ever offer you financial compensation for the rights that 21 

they sought to obtain in your land, and for what they sought to prevent you 22 

and any future land owner of your property from doing in the future? 23 

A: Yes, we received an offer from them. 24 

Q: As the owner of the land in question and as the person who knows it better 25 

than anyone else, do you believe that TransCanada offered you just, or fair, 26 

compensation for all of what they proposed to take from you so that their tar 27 

sands pipeline could be located across your property? 28 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 1 

offer for all the potential impacts and effects and the rights that I’m giving up, and 2 

what we will be prevented from doing in the future and how their pipeline would 3 

impact my property for ever and ever. 4 

Q: Has TransCanada at any time offered to compensate you annually, such as 5 

wind farm projects do, for the existence of their potential tar sands pipeline 6 

across your property. 7 

A: No, never. 8 

Q: At any time did TransCanada present you with or request that you, as the 9 

owner of the land in question, sign and execute a document called, “Advanced 10 

Release of Damage Claims and Indemnity Agreement?” 11 

A: Yes, they did and it was included in the County Court lawsuit against us. 12 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 13 

“Advanced Release of Damage Claims and Indemnity Agreement? 14 

A: Yes, it is. 15 

Q: What was your understanding of that document? 16 

A: When I read that document in the plain language of that document, it was my 17 

understanding that TransCanada was attempting to pay me a very small amount at 18 

that time in order for me to agree to give up my rights to be compensated from 19 

them in the future related to any damage or impact they may have upon my 20 

property “arising out of, in connection with, or alleged to resulted from 21 

construction or surveying over, under or on” my land. 22 

Q: Did you ever sign that document? 23 

A: No, I did not. 24 

Q: Why not? 25 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 26 

sum of money when I have no idea how bad the impacts or damages that they, or 27 

their contractors, or subcontractors, or other agents or employees, may cause on 28 
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my land at any time in the future that resulted from the construction or surveying 1 

or their activities upon my land. 2 

Q: When you reviewed this document, what did it make you feel? 3 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 4 

shield themselves against known and foreseeable impacts that their pipeline, and 5 

the construction of it, would have upon my land.  It made me feel that they knew it 6 

was in their financial interest to pay me as little as possible to prevent me from 7 

ever having the opportunity to seek fair compensation again, and that this must be 8 

based upon their experience of unhappy landowners and situations in other places 9 

where they have built pipelines. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across your land 12 

was in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Do you pay property taxes for the land that would be affected and impacted 24 

at the proposed TransCanada Keystone XL Pipeline? 25 

A: Yes, I do. 26 

Q: Why do you pay property taxes on that land? 27 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 28 

of that property. 29 
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Q: Because you follow the law and pay property taxes, do you believe you 1 

deserve any special consideration or treatment apart from any other person 2 

or company that pays property taxes? 3 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 4 

just what you do. 5 

Q: Do you believe the fact that you pay property taxes entitles you to special 6 

treatment of any kind, or special rights of any kind? 7 

A: No, of course not. 8 

Q: Do you believe the fact that you pay property taxes on your land would be 9 

enough to qualify you to have the power of eminent domain to take land of 10 

your neighbors or other people in your county, or other people across the 11 

state of Nebraska? 12 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 13 

I expect an award for or any type of special consideration. 14 

Q: Have you at any time ever employed any person other than yourself? 15 

A: Well, yes I have. 16 

Q: Do you believe that the fact that you have, at some point in your life, 17 

employed one or more other persons entitle you to any special treatment or 18 

consideration above and beyond any other Nebraskan that has also employed 19 

one or more persons? 20 

A: No, of course not. 21 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 22 

have at one point employed another person within this state, entitles you to 23 

preferential treatment or consideration of any kind? 24 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 25 

don’t deserve any special treatment or consideration for that fact. 26 

Q: At the beginning of your statement, you briefly described your property that 27 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 28 

give the Commissioners a sense of specifically how you believe the proposed 29 
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Keystone XL Pipeline and its preferred route, which proposes to go across 1 

your land, how it would in your opinion based on your knowledge, 2 

experience, and background of your land, affect it.  So please share with the 3 

Commissioners the characteristics of your land that you believe is important 4 

for them to understand, while they evaluate TransCanada’s application for a 5 

route for its proposed pipeline to cross Nebraska and across your land, 6 

specifically. 7 

A: The current proposed route of the Keystone XL pipeline would cross a half mile of 8 

our land consisting of equal parts pasture and row crop. It has been categorized 9 

highly erodible by the U.S. Farm Service Agency. This means that any disturbance 10 

to the ground results in constant monitoring and maintenance to protect it from 11 

severe and catastrophic erosion. We would have to prevent and repair any damage 12 

for as long the pipeline is there. According to the easement we would be forced to 13 

sign, that could be forever since TransCanada is not responsible to remove it nor 14 

return the land to its original state. 15 

Q: What else? 16 

A: Also according to the forced easement, we could be liable for damages and clean-17 

up when the pipeline leaks, resulting in permanent toxic contamination.  18 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 19 

crude oil pipeline in its preferred location, or ultimate location across the 20 

state of Nebraska? 21 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 22 

or even bullied around and being made to feel scared that they did not have any 23 

options but to sign whatever papers TransCanada told them they had to. I am 24 

aware of folks being threatened that their land would be taken if they didn’t follow 25 

what TransCanada was saying. I am aware of tactics to get people to sign 26 

easements that I don’t believe have any place in Nebraska or anywhere such as 27 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 28 

landowners and convince them they should sign TransCanada’s easement 29 
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agreements. I am aware of older folks and widows or widowers feeling they had 1 

no choice but to sign TransCanada’s Easement and they didn’t know they could 2 

fight or stand up for themselves. From a more practical standpoint, I am worried 3 

that according to their answer to our Interrogatory No. 211, TransCanada only 4 

owns and operates one (1) major oil pipeline. They simply do not have the 5 

experience with this type of pipeline and that scares me. There are others but that 6 

is what I can recollect at this time and if I remember more or my recollection is 7 

refreshed I will share those with the Commissioners at the Hearing in August. 8 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 9 

landowner is reasonable or just? 10 

A: No, I do not. 11 

Q: Do you have any concern about limitations that the construction of this 12 

proposed pipeline across your affected land would prevent construction of 13 

future structures upon the portion of your land affected by the proposed 14 

easement and immediately surrounding areas? 15 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 16 

structures directly across or touching the easement, and it would be unwise and I 17 

would be uncomfortable to build anything near the easement for fear of being 18 

blamed in the future should any damage or difficulty result on my property in 19 

regards to the pipeline. 20 

Q: Do you think such a restriction would impact you economically? 21 

A: Well yes, of course.   22 

Q: How do you think such a restriction would impact you economically? 23 

A: The future of this land may not be exactly how it’s being used as of this moment, 24 

and having the restrictions and limiting my ability to develop my land in certain 25 

ways presents a huge negative economic impact on myself, my family, and any 26 

potential future owner of the property. You have no idea how I or the future owner 27 

may want to use this land in the future or the other land across Nebraska 28 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 29 
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ago it would have been hard to imagine all the advances that we have now or how 1 

things change. Because the Easement is forever and TransCanada gets the rights in 2 

my land forever we have to think with a very long term view. By placing their 3 

pipeline on under across and through my land that prevents future development 4 

which greatly negatively impacts future taxes and tax revenue that could have 5 

been generated by the County and State but now will not. When you look at the 6 

short blip of economic activity that the two years of temporary construction efforts 7 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 8 

and restrictions TransCanada is forcing upon us and Nebraska. 9 

Q: Do you have any concerns about the environmental impact of the proposed 10 

pipeline? 11 

A: Yes, I do.   12 

Q: What are some of those concerns? 13 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 14 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 15 

a detrimental impact upon the environment of my land specifically, as well as the 16 

lands near my land and surrounding the proposed pipeline route. 17 

Q: Do you have any other environmental concerns? 18 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 19 

construction and/or maintenance and operation. I am concerned about spills and 20 

leaks that TransCanada has had in the past and will have in the future. This could 21 

be catastrophic to my operations or others and to my county and the State. 22 

Q: Do you have any thoughts regarding if there would be an impact upon the 23 

natural resources on or near your property due to the proposed pipeline? 24 

A: Yes, I believe that any construction, operation, and/or maintenance of the 25 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 26 

resources of my land, and the lands near and surrounding the proposed pipeline 27 

route. 28 
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Q: Do you have any worries about potential impacts from the proposed pipeline 1 

to the soil of your land, or land near you? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 4 

land, as well as land along and surrounding the proposed pipeline route.  This 5 

includes, but is not limited to, the reasons that we discussed above of disturbing 6 

the soil composition and makeup as it has naturally existed for thousands and 7 

millions of years during the construction process, and any future maintenance or 8 

removal process.  I’m gravely concerned about the fertility and the loss of 9 

economic ability of my property to grow the crops, or grow the grasses, or grow 10 

whatever it is at that time they exist on my property or that I may want to grow in 11 

the future, or that a future owner may want to grow.  The land will never be the 12 

same from as it exists now undisturbed to after it is trenched up for the proposed 13 

pipeline. 14 

Q: Do you have any concerns about the potential impact of the proposed pipeline 15 

upon the groundwater over your land, or surrounding lands? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

groundwater of not only under my land, but also near and surrounding the pipeline 19 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 20 

simple and it is simply too valuable to our State and the country to put at 21 

unreasonable risk. 22 

Q: Do you have any concern about the potential impact of the proposed pipeline 23 

upon the surface water on, or near or around your land? 24 

A: Yes, I have significant concerns that any construction, operation, and/or 25 

maintenance of the proposed Keystone XL Pipeline would have detrimental 26 

impact upon the surface water of not only within my property boundary, but along 27 

and near and surrounding the pipeline route, and in fact, across the state of 28 

Nebraska.   29 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near your 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon my land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of your land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of my land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 26 

testimony? 27 

A: Yes, I have. 28 

Q: Where have you seen that before? 29 
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A: That is a map I think I first saw a couple years ago that shows the Keystone XL    1 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 2 

believe the portion of the alternative route shown here within Nebraska essentially 3 

twins or parallels Keystone I. That is why this is included, to show TransCanada 4 

has looked at the possibility of twinning which I believe is feasible. 5 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 6 

Application, and as found on Attachment No. 7, here to your testimony, is in 7 

the public interest of Nebraska? 8 

A: No, I do not. 9 

Q: Do you believe that the Keystone mainline alternative route as shown on 10 

Attachment No. 7 included with your testimony here is a major oil pipeline 11 

route that is in the public interest of Nebraska? 12 

A: No, I do not. 13 

Q: Do you believe the Nebraska portion of the I-90 corridor alternative route, 14 

specifically for the portion of the proposed pipeline within Nebraska as found 15 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe there is any potential route for the proposed Keystone XL 18 

Pipeline across, within, under, or through the State of Nebraska that is in the 19 

public interest of the citizens of Nebraska? 20 

A: No, I do not. 21 

Q: Why do you hold that belief? 22 

A: Because there simply is no public interest based on all of the factors that I am 23 

aware and that I have read and that I have studied that this Commission is to 24 

consider that would establish that a for-profit foreign-owned pipeline that simply 25 

crosses Nebraska because we are geographically in the way between where tar 26 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 27 

public interest of Nebraskans. We derive no benefit from this project. It is not for 28 

public use. Nebraska is simply in the way and when all considerations are taken in 29 
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there is no net benefit of any kind for Nebraska should this project be placed in our 1 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 2 

the negative impacts and concerns. 3 

Q: What do you think about the applicant, TransCanada’s argument that it’s 4 

preferred route for its proposed Keystone XL Pipeline is in the public interest 5 

of Nebraska because it may bring temporary jobs during the construction 6 

phase to Nebraska? 7 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 8 

temporary or on a permanent basis, don’t come with a project that has all the 9 

potential and foreseeable negative impacts, many of which we have discussed here 10 

and other witnesses throughout the course of this hearing have and will discuss.  If 11 

I decide to hire and employ someone to help me out in my farming or ranching 12 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 13 

to my land or my town or my county or my state.  And I’ve hired someone who is 14 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 15 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 16 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 17 

from TransCanada’s own statements that the jobs numbers they originally touted 18 

were determined to be a minute fraction of the permanent jobs that had been 19 

projected. According to their answer to our Interrogatory No. 191, TransCanada 20 

has created only thirty-four (34) jobs within Nebraska working specifically on 21 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 22 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 23 

Further, according to their answer to Interrogatory No. 199, TransCanada would 24 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 25 

constructed on its Preferred Route or its Mainline Alternative Route. 26 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 27 

because it would cross your land? 28 
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A: No, absolutely not.  I am opposed to this project because it is not in the public 1 

interest, neither within my community nor within our state. 2 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 3 

was to cross someone else’s land? 4 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 5 

the fear and anxiety and potential foreseeable risks and negative impacts that this 6 

type of a project carrying this type of product brings foisted upon anyone in this 7 

state or any other state. 8 

Q: Do you think there is any intelligent route for the proposed Keystone XL 9 

Pipeline to cross the state of Nebraska? 10 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 11 

this project anywhere within Nebraska is within the public interest.  However, if 12 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 13 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 14 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 15 

preferred route and the mainline alternative routes are economic liabilities our 16 

state cannot risk. 17 

Q: What do you rely upon to make that statement? 18 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 19 

already exists in that area is reason enough as it is not in our best interest or the 20 

public interests to have more major oil pipelines crisscrossing our state. Second, 21 

they have all the infrastructure already there in terms of relationships with the 22 

counties and local officials and first responders along that route. Third, they have 23 

already obtained easements from all the landowners along that route and have 24 

relationships with them. Fourth, that route avoids our most sensitive soils, the 25 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 26 

Aquifer. Sixth, they have already studied that route and previously offered it as an 27 

alternative. Seventh, it just makes the most sense that as a state we would have 28 
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some intelligent policy of energy corridors and co-locating this type of 1 

infrastructure near each other. 2 

Q: Do you have any other concerns you would like to reiterate or can think of at 3 

this time you would like the Commissioners to understand? 4 

A: Yes. For a one-time fee this forced easement would give TransCanada the use of 5 

our land forever. They are free to sell it at any time to anyone (foreign or 6 

domestic), or to simply walk away at a time of their choosing, leaving a 7 

dangerous, corroding, toxic structure for which they would not be held 8 

responsible. This would not only devalue our property but could cause its 9 

condemnation, rendering it useless to anyone. It is incomprehensible that a one-10 

time fee could be considered just compensation for this.  11 

Q: Have you fully expressed each and every opinion, concern, or fact you would 12 

like the Public Service Commissioners to consider in their review of 13 

TransCanada’s Application? 14 

A: No, I have not. I have shared that which I can think of as of the date I signed this 15 

document below but other things may come to me or my memory may be 16 

refreshed and I will add and address those things at the time of the Hearing in 17 

August and address any additional items at that time as is necessary. Additionally, 18 

I have not had an adequate amount of time to receive and review all of 19 

TransCanada’s answers to our discovery and the discovery of others so it was 20 

impossible to competently and completely react to that in my testimony here and I 21 

reserve the right to also address anything related to discovery that has not yet 22 

concluded as of the date I signed this document below. Lastly, certain documents 23 

requested have not yet been produced by TransCanada and therefore I may have 24 

additional thoughts on those I will also share at the hearing as needed. 25 

Q: What is it that you are requesting the Public Service Commissioners do in 26 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 27 

across Nebraska? 28 
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A: I am respectfully and humbly requesting that the Commissioners think far beyond 1 

a temporary job spike that this project may bring to a few counties and beyond the 2 

relatively small amount of taxes this proposed foreign pipeline would possibly 3 

generate.  And, instead think about the perpetual and forever impacts of this 4 

pipeline as it would have on the landowners specifically, first and foremost, but 5 

also thereby upon the entire state of Nebraska, and to determine that neither the 6 

preferred route nor the Keystone mainline alternative route are in the public 7 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 8 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 9 

an application for a route in Nebraska, that the only potential route that would 10 

make any intelligent sense whatsoever would be twinning or near paralleling of 11 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 12 

sense to add yet another major oil pipeline crisscrossing our state creating new 13 

pumping stations, creating new impacts on additional counties and communities 14 

and going through all of the court processes with myself and other landowners like 15 

me when this applicant already has relationships with the landowners, the towns 16 

and the communities along Keystone I, and that Keystone I is firmly outside of the 17 

sand hills and a significantly further portion away from the heart of the Ogallala 18 

Aquifer than the preferred route or the Keystone mainline alternative route. 19 

Q: Are all of your statements in your testimony provided above true and 20 

accurate as of the date you signed this document to the best of your 21 

knowledge? 22 

A: Yes, they are. 23 

Q: Thank you, I have no further questions at this time and reserve the right to 24 

ask you additional questions at the August 2017 Hearing. 25 
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Q: Please state your name. 1 

A: My name is Michael Blocher 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Farmer. 16 
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Q: If you are you married tell us your spouse’s name please? 1 

A: Cheri Blocher. 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  For the land that would be affected and impacted by the proposed KXL tar 6 

sands pipeline give the Commissioners a sense how long the land has been in 7 

your family and a little history of the land. 8 

A: Our land in Antelope County where my wife was born, has been in her family all 9 

sixty-five years of her life. Here we are carrying on the tradition of raising corn, 10 

soy beans, and American Quarter Horses began by her late father and mother.   11 

Q: Do you earn any income from this land? 12 

A: Yes. 13 

Q: Have you depended on the income from your land to support your livelihood 14 

or the livelihood of your family? 15 

A: Yes. 16 

Q: Have you ever in the past or have you thought about in the future leasing all 17 

or a portion of your land in question here? 18 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 19 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 20 

all the restrictions and risks and potential negative impacts to farming or ranching 21 

operations as opposed to land that did not have those same risks. If I was looking 22 

to lease or rent ground I would pay more for comparable non-pipeline land than I 23 

would for comparable pipeline land and I think most folks would think the same 24 

way. This is another negative economic impact that affects the landowner and the 25 

county and the state and will forever and ever should TransCanada’s preferred or 26 

mainline alternative routes be approved. If they were to twin or closely parallel to 27 

Keystone I the vast majority of landowners would be those that already have a 28 

pipeline so there would be considerable less new incremental negative impacts. 29 
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Q: Do you have similar concerns about selling the land? 1 

A: Well I hope not to have to sell the land in my lifetime but times change and you 2 

never know what is around the corner and yes I am concerned that if another piece 3 

of ground similar to mine were for sale and it did not have the pipeline and mine 4 

did that I would have a lower selling price. I think this would be true for pipeline 5 

ground on both the preferred and mainline alternative routes. 6 

Q:  What is your intent with your land after you die? 7 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 8 

to come but I have thought about getting out if this pipeline were to come through. 9 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 10 

Pipeline would cross the land described above and owned by you? 11 

A: Yes. 12 

Q: Were you or an entity for which you are a member, shareholder, or director 13 

previously sued by TransCanada Keystone Pipeline, LP? 14 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 15 

petition for condemnation against our land so it could place its proposed pipeline 16 

within an easement that it wanted to take from us on our land. 17 

Q: Did you defend yourself and your land in that condemnation action? 18 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 19 

and expenses in our resistance of TransCanada’s lawsuit against us. 20 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 21 

incurred? 22 

A: No, they have not. 23 

Q: In its lawsuit against you, did TransCanada identify the amount of your 24 

property that it wanted to take for its proposed pipeline? 25 

A: The lawsuit against us stated they would take the amount of property that is 26 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 27 

and equipment reasonably necessary to operate the pipeline. 28 
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Q: Did TransCanada define what they meant by “property that is reasonably 1 

necessary”? 2 

A: No, they did not. 3 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 4 

property portion of your land? 5 

A: Yes, they did. 6 

Q: Did TransCanada describe what rights it proposed to take related to the 7 

eminent domain property on your land? 8 

A: Yes, they did. 9 

Q: What rights that they proposed to take did they describe? 10 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 11 

operate, and maintain the pipeline and the plant and equipment reasonably 12 

necessary to operate the pipeline, specifically including surveying, laying, 13 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 14 

reconstructing, removing and abandoning one pipeline, together with all fittings,  15 

cathodic protection equipment, pipeline markers, and all their equipment and 16 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 17 

petroleum products, and all by-products thereof.” 18 

Q: Prior to filing an eminent domain lawsuit to take your land that 19 

TransCanada identified, do you believe they attempted to negotiate in good 20 

faith with you? 21 

A: No, I do not. 22 

Q: Did TransCanada at any time approach you with or deliver to you their 23 

proposed easement and right-of-way agreement? 24 

A: Yes, they did. 25 

Q: At the time you reviewed TransCanada’s easement and right-of-way 26 

agreement, did you understand that they would be purchasing a fee title 27 

interest in your property or that they were taking something else? 28 
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A: I understood that they proposed to have the power to take both a temporary 1 

construction easement that could last for a certain period of time and then also a 2 

permanent easement which they described to be 50 feet across or in width, and 3 

that would run the entire portion of my property from where a proposed pipeline 4 

would enter my property until where it would exit the property. 5 

Q: Is the document included with your testimony here as Attachment No. 3, a 6 

true and accurate copy of TransCanada’s proposed Easement and Right-of-7 

Way agreement that they included with their condemnation lawsuit against 8 

you? 9 

A: Yes, it is.  10 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 11 

and Right-of-Way agreement? 12 

A: Yes, I have. 13 

Q: What is your understanding of the significance of the Easement and Right-of-14 

Way agreement as proposed by TransCanada? 15 

A: My understanding is that this is the document that will govern all of the rights and 16 

obligations and duties as well as the limitations of what I can and cannot do and 17 

how I and any future landowner and any person I invite to come onto my property 18 

must behave as well as what TransCanada is and is not responsible for and how 19 

they can use my land. 20 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 21 

agreement do you have any concerns about any portions of it or any of the 22 

language either included in the document or missing from the proposed 23 

document? 24 

A: Yes, I have a number of significant concerns and worries about the document and 25 

how the language included and the language not included potentially negatively 26 

impacts my land and thereby potentially negatively impacts my community and 27 

my state.   28 
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Q: I would like you to walk the Commissioners through each and every one of 1 

your concerns about TransCanada’s proposed Easement and Right-of-Way 2 

agreement so they can develop an understanding of how that language and 3 

the terms of that contract, in your opinion, potentially negatively impacts you 4 

and your land.  So, if you can start at the beginning of that document and 5 

let’s work our way through it, okay? 6 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 7 

Easement and Right-of-Way agreement and how it negatively could affect my 8 

property rights and my economic interests. 9 

Q. Okay, let’s start with your first concern please. 10 

A: The very first sentence talks about consideration or how much money they will 11 

pay to compensate me for all of the known and unknown affects and all of the 12 

rights I am giving up and for all the things they get to do to my land and for what 13 

they will prevent me from doing on my land and they only will pay me one time at 14 

the signing of the easement agreement. That is a huge problem. 15 

Q: Explain to the Commissioners why that is a problem. 16 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 17 

landowner because they want to have my land forever for use as they see fit so 18 

they can make a daily profit from their customers. If I was to lease ground from 19 

my neighbor I would typically pay twice a year every year as long as they granted 20 

me the rights to use their land. That only makes sense – that is fair. If I was going 21 

to rent a house in town I would typically pay monthly, every month until I gave up 22 

my right to use that house. By TransCanada getting out on the cheap and paying 23 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 24 

revenue collection on the money I would be paid and then pay taxes on and 25 

contribute to this state and this country. It is money I would be putting back into 26 

my local community both spending and stimulating the local economy and 27 

generating more economic activity right here. Instead TransCanada’s shareholders 28 

keep all that money and it never finds its way to Nebraska.  29 
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Q: What is your next concern? 1 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 2 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 3 

limited partnership…” and I have no idea who that really is. I have no idea who is 4 

forcing this pipeline on us or who the owners of the entities are, or what are the 5 

assets backing this limited partnership, or who the general partner is, or who all 6 

the limited partners are, and who makes up the ownership of the these partners or 7 

the structure or any of the basic things you would want to know and understand if 8 

you would want to do business with such an outfit. According to TransCanada’s 9 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 10 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 11 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 12 

basically nothing. That is really scary since the general partner has the liability but 13 

virtually none of the ownership and who knows if it has any other assets. 14 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 15 

percent clear on exactly who could become the owner of over 275 miles of 16 

Nebraska land? 17 

A:  No. 18 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 19 

percent clear on exactly who will be operating and responsible for 20 

approximately 275 miles of tar sands pipeline underneath and through 21 

Nebraska land? 22 

A:  No. 23 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 24 

and the State of Nebraska of TransCanada’s easement terms. 25 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 26 

called “Grantee”)…” and this concerns me because it would allow the easement to 27 

be transferred or sold to someone or some company or country or who knows what 28 

that I don’t know and who we may not want to do business with. This pipeline 29 
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would be a huge asset for TransCanada and if they can sell to the highest bidder 1 

that could have terrible impacts upon all of Nebraska depending upon who may 2 

buy it and I don’t know of any safeguards in place for us or the State to veto or 3 

have any say so in who may own, operate, or be responsible for this pipeline in the 4 

future. 5 

Q: Do you think that type of uncertainty and lack of control over a major piece 6 

of infrastructure crossing our State is in the public interest? 7 

A: No, certainly not, in fact, just the opposite. 8 

Q: What’s next? 9 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 10 

really concerns me. Why does the easement and right-of-way have to be perpetual 11 

and permanent? That is the question myself and my family want an answer to. 12 

Perpetual to me is like forever and that doesn’t make sense. 13 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 14 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 15 

data proving there is a perpetual supply of tar sands. I am not aware in 16 

TransCanada’s application where it proves there is a perpetual necessity for this 17 

pipeline. My understanding of energy infrastructure like wind towers is they have 18 

a decommission plan and actually take the towers down when they become 19 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 20 

will, and I want my family or future Nebraska families to have that land as 21 

undisturbed as possible and it is not in my interest or the public interest of 22 

Nebraska to be forced to give up perpetual and permanent rights in the land for 23 

this specific kind of pipeline project. 24 

Q: Okay, what is your next concern? 25 

A: The easement language includes all these things TransCanada can do and it says 26 

“…abandoning in place…” so they can just leave this pipeline under my ground 27 

until the end of time just sitting there while they are not using it, but I am still 28 

prevented from doing on my land and using my land what I would like. If I owned 29 
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a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 1 

there. It doesn’t make sense and it scares me and it is not in my interest or the 2 

public interest of Nebraska to allow this. 3 

Q: Now it looks like we are ready to go to the second page of the Easement is that 4 

right? 5 

A: Yes. 6 

Q: So now on the second page of the Easement what are your concerns? 7 

A: Here the Easement identifies a 24-month deadline to complete construction of the 8 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 9 

starts to run from the moment “actual pipeline installation activities” begin on 10 

Landowners property. It appears that TransCanada would define this phrase as 11 

needed. It would be wise to explain what types of TransCanada action constitutes  12 

“installation activity” For instance, would the placement and storage of an 13 

excavator or other equipment on or near the Easement property be an activity or 14 

would earth have to be moved before the activity requirement is triggered. This 15 

vague phrase is likely to lead to future disputes and litigation that is not in the best 16 

interest of the welfare of Nebraska and would not protect property interests. The 17 

24-months can also be extended in the case of “force majeure.” My understanding 18 

is that force majeure is often used to insulate a party to a contract when events 19 

occur that are completely out of their control. In TransCanada’s easement this is 20 

expanded to include “without limitation…availability of labor and materials.” 21 

Extending this language to labor and materials is problematic because these are 22 

two variables that TransCanada does have some or significant control over and to 23 

allow extension of the 24-month period over events not truly out of the control of 24 

TransCanada and without further provision for compensation for the Landowner is 25 

not conducive to protection of property rights. 26 

Q: Okay, what is your next concern? 27 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 28 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 29 
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reasonable costs and expenses” will pay for damages caused but then limits 1 

TransCanada’s liability to certain circumstances. There is no definition of 2 

“commercially reasonable” and no stated right that the Landowner would get to 3 

determine the amounts of cost or expense that is “commercially reasonable.”  4 

TransCanada excepts out from their liability any damages that are caused by 5 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 6 

Landowner. It is understandable that if the Landowner were to willfully and 7 

intentionally cause damages to the pipeline that Landowner should be liable. 8 

However, anything short of willful misconduct should be the lability of 9 

TransCanada who is subjecting the pipeline on the Landowner and who is making 10 

a daily profit from that pipeline. When evaluating the impact on property rights of 11 

this provision, you must consider the potentially extremely expensive fight a 12 

Landowner would have over this question of whether or not damage was an act of 13 

negligence. Putting this kind of potential liability upon the Landowner is 14 

incredibly problematic and is detrimental to the protection of property rights. I 15 

don’t think this unilateral power which I can’t do anything about as the landowner 16 

is in the best economic interest of the land in question or the State of Nebraska for 17 

landowners to be treated that way. 18 

Q: Is there any specific event or example you are aware of that makes this 19 

concern more real for you? 20 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 21 

Nemaha County, Nebraska landowner farmers who accidently struck two 22 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 23 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 24 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 25 

copy of the Federal Court Complaint is here as Attachment No. 4. 26 

Q: What is your next concern with the Easement language? 27 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 28 

they choose unless 1) any Landowner use interferes in any way with 29 
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TransCanada’s exercise of any of its rights within the Easement, or 2) 1 

TransCanada decides to take any action on the property it deems necessary to 2 

prevent injury, endangerment or interference with anything TransCanada deems 3 

necessary to do on the property. Landowner is also forbidden from excavating 4 

without prior authorization by TransCanada. So my understanding is that 5 

TransCanada will unilaterally determine what Landowner can and can’t do based 6 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 7 

could also completely deny my request to excavate. Further, TransCanada retains 8 

all “privileges necessary or convenient for the full use of the rights” granted to 9 

them in the Easement. Again, TransCanada unilaterally can decide to the 10 

detriment of the property rights of Landowner what TransCanada believes is 11 

necessary or convenient for it. And there is no option for any additional 12 

compensation to landowner for any right exercised by TransCanada that leads to 13 

the removal of trees or plants or vegetation or buildings or structures or facilities 14 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 15 

rights without having to compensate Landowner for such further destruction or 16 

losses are not conducive to the protection of property rights or economic interest. 17 

Q:  What is the next concern you have? 18 

A: The Easement also allows some rights for Landowner but restricts them at the 19 

same time and again at the sole and unilateral decision making of TransCanada. 20 

TransCanada will determine if the actions of Landowner might in anyway 21 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 22 

any appurtenances thereon to the pipeline itself or to their access to the Easement 23 

or within the Easement and TransCanada retains the right at any time, whether 24 

during growing season or not, to travel “within and along Easement Area on foot 25 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 26 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 27 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 28 
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undefined and unilateral restrictions are not conducive to the protection of 1 

property rights or economic interest. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 4 

Landowner’s land any debris of any kind without any input or power of 5 

Landowner to demand an alternative method or location of debris disposal. Such 6 

unilateral powers would negatively affect Landowners property are not conducive 7 

to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 10 

“where rock is encountered” mean and why does TransCanada solely get to 11 

determine whether or not this phrase is triggered. This phrase could be used to 12 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 13 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 14 

affect Landowners property are not conducive to the protection of property rights. 15 

A shallow pipeline is much more likely to become a danger and liability in the 16 

future given farming operations and buried irrigation lines and other factors 17 

common to the current typical agricultural uses of the land in question impacted 18 

by TransCanada’s preferred pipeline route. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: There are more vague concepts solely at the determination of TransCanada such as 21 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 22 

possible.” There is nothing here that defines this or provides a mechanism for 23 

documenting or memorializing “pre-construction position” so as to minimize 24 

costly legal battles or wasted Landowner time attempting to recreate the soil 25 

condition on their fields or pasture. Such unilateral powers would negatively affect 26 

Landowners property are not conducive to the protection of property rights or 27 

economic interest. 28 

Q:  What is the next concern you have with the Easement language? 29 
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A: TransCanada maintains the unilateral right to abandon the pipeline and all 1 

appurtenances thereto in place on, under, across, or through Nebraska land at any 2 

time it chooses. There is no provision for Landowner compensation for such 3 

abandonment nor any right for the Landowner to demand removal. Such unilateral 4 

powers would negatively affect Landowners property are not conducive to the 5 

protection of property rights or economic interest. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: TransCanada has the power to unilaterally move or modify the location of any 8 

Easement area whether permanent or temporary at their sole discretion. 9 

Regardless, if Landowner has taken prior steps relative to their property in 10 

preparation or planning of TransCanada’s taking of the initial easement area(s), 11 

the language here does not require TransCanada to compensate the Landowner if 12 

they decide to move the easement anywhere on Landowners property. Such 13 

unilateral powers would negatively affect Landowners property are not conducive 14 

to the protection of property rights or economic interests. 15 

Q:  What is the next concern you have with the Easement language? 16 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 17 

transfer and be applicable to any future owner of the Land in question without the 18 

ability of the future Landowner to modify or negotiate any of the language in 19 

question to which it will be held to comply. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 22 

Easement to any person, company, country, etc. at their sole discretion at anytime 23 

to anyone. This also means that any buyer of the easement could do the same to a 24 

third buyer and so on forever. There is no change of control or sale provision in 25 

place to protect the Landowner or Nebraska or to provide compensation for such 26 

change of control or ownership. It is not conducive to the protection of property 27 

rights or economic interests to allow unilateral unrestricted sale of the Easement 28 
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thereby forcing upon the Landowner and our State a new unknown Easement 1 

owner. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: There are many terms in the Easement that are either confusing or undefined terms 4 

that are without context as to whether or not the Landowner would have any say 5 

so in determining what these terms mean or if the evaluation is solely in 6 

TransCanada’s control. Some of these vague undefined terms are as follows: 7 

i. “pipeline installation activities” 8 

ii. “availability of labor and materials”  9 

iii. “commercially reasonable costs and expenses”  10 

iv. “reasonably anticipated and foreseeable costs and expenses”  11 

v. “yield loss damages” 12 

vi. “diminution in the value of the property”  13 

vii. “substantially same condition”  14 

viii. “an actual or potential hazard”  15 

ix. “efficient”  16 

x. “convenient”  17 

xi. “endangered”  18 

xii. “obstructed”  19 

xiii. “injured”  20 

xiv. “interfered with”  21 

xv. “impaired”  22 

xvi. “suitable crossings”  23 

xvii. “where rock is encountered”  24 

xviii. “as nearly as practicable”  25 

xix. “pre-construction position”  26 

xx. “pre-construction grade”  27 

xxi. “various engineering factors”    28 
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Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q: Do you have any other concerns about the Easement language that you can 11 

think of at this time? 12 

A: I reserve the right to discuss any additional concerns that I think of at the time of 13 

my live testimony in August. 14 

Q: Based upon what you have shared with the Commission above regarding 15 

TransCanada’s proposed Easement terms and agreement, do you believe 16 

those to be reasonable or just, under the circumstances of the pipeline’s 17 

impact upon you and your land? 18 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 19 

discussed previously. 20 

Q: Did TransCanada ever offer you financial compensation for the rights that 21 

they sought to obtain in your land, and for what they sought to prevent you 22 

and any future land owner of your property from doing in the future? 23 

A: Yes, we received an offer from them. 24 

Q: As the owner of the land in question and as the person who knows it better 25 

than anyone else, do you believe that TransCanada offered you just, or fair, 26 

compensation for all of what they proposed to take from you so that their tar 27 

sands pipeline could be located across your property? 28 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 1 

offer for all the potential impacts and effects and the rights that I’m giving up, and 2 

what we will be prevented from doing in the future and how their pipeline would 3 

impact my property for ever and ever. 4 

Q: Has TransCanada at any time offered to compensate you annually, such as 5 

wind farm projects do, for the existence of their potential tar sands pipeline 6 

across your property. 7 

A: No, never. 8 

Q: At any time did TransCanada present you with or request that you, as the 9 

owner of the land in question, sign and execute a document called, “Advanced 10 

Release of Damage Claims and Indemnity Agreement?” 11 

A: Yes, they did and it was included in the County Court lawsuit against us. 12 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 13 

“Advanced Release of Damage Claims and Indemnity Agreement? 14 

A: Yes, it is. 15 

Q: What was your understanding of that document? 16 

A: When I read that document in the plain language of that document, it was my 17 

understanding that TransCanada was attempting to pay me a very small amount at 18 

that time in order for me to agree to give up my rights to be compensated from 19 

them in the future related to any damage or impact they may have upon my 20 

property “arising out of, in connection with, or alleged to resulted from 21 

construction or surveying over, under or on” my land. 22 

Q: Did you ever sign that document? 23 

A: No, I did not. 24 

Q: Why not? 25 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 26 

sum of money when I have no idea how bad the impacts or damages that they, or 27 

their contractors, or subcontractors, or other agents or employees, may cause on 28 
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my land at any time in the future that resulted from the construction or surveying 1 

or their activities upon my land. 2 

Q: When you reviewed this document, what did it make you feel? 3 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 4 

shield themselves against known and foreseeable impacts that their pipeline, and 5 

the construction of it, would have upon my land.  It made me feel that they knew it 6 

was in their financial interest to pay me as little as possible to prevent me from 7 

ever having the opportunity to seek fair compensation again, and that this must be 8 

based upon their experience of unhappy landowners and situations in other places 9 

where they have built pipelines. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across your land 12 

was in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Do you pay property taxes for the land that would be affected and impacted 24 

at the proposed TransCanada Keystone XL Pipeline? 25 

A: Yes, I do. 26 

Q: Why do you pay property taxes on that land? 27 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 28 

of that property. 29 
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Q: Because you follow the law and pay property taxes, do you believe you 1 

deserve any special consideration or treatment apart from any other person 2 

or company that pays property taxes? 3 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 4 

just what you do. 5 

Q: Do you believe the fact that you pay property taxes entitles you to special 6 

treatment of any kind, or special rights of any kind? 7 

A: No, of course not. 8 

Q: Do you believe the fact that you pay property taxes on your land would be 9 

enough to qualify you to have the power of eminent domain to take land of 10 

your neighbors or other people in your county, or other people across the 11 

state of Nebraska? 12 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 13 

I expect an award for or any type of special consideration. 14 

Q: Have you at any time ever employed any person other than yourself? 15 

A: Well, yes I have. 16 

Q: Do you believe that the fact that you have, at some point in your life, 17 

employed one or more other persons entitle you to any special treatment or 18 

consideration above and beyond any other Nebraskan that has also employed 19 

one or more persons? 20 

A: No, of course not. 21 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 22 

have at one point employed another person within this state, entitles you to 23 

preferential treatment or consideration of any kind? 24 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 25 

don’t deserve any special treatment or consideration for that fact. 26 

Q: At the beginning of your statement, you briefly described your property that 27 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 28 

give the Commissioners a sense of specifically how you believe the proposed 29 
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Keystone XL Pipeline and its preferred route, which proposes to go across 1 

your land, how it would in your opinion based on your knowledge, 2 

experience, and background of your land, affect it.  So please share with the 3 

Commissioners the characteristics of your land that you believe is important 4 

for them to understand, while they evaluate TransCanada’s application for a 5 

route for its proposed pipeline to cross Nebraska and across your land, 6 

specifically. 7 

A: The current proposed route of the Keystone XL pipeline would cross a half mile of 8 

our land consisting of equal parts pasture and row crop. It has been categorized 9 

highly erodible by the U.S. Farm Service Agency. This means that any disturbance 10 

to the ground results in constant monitoring and maintenance to protect it from 11 

severe and catastrophic erosion. We would have to prevent and repair any damage 12 

for as long the pipeline is there. According to the easement we would be forced to 13 

sign, that could be forever since TransCanada is not responsible to remove it nor 14 

return the land to its original state. 15 

Q: What else? 16 

A: Also according to the forced easement, we could be liable for damages and clean-17 

up when the pipeline leaks, resulting in permanent toxic contamination.  18 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 19 

crude oil pipeline in its preferred location, or ultimate location across the 20 

state of Nebraska? 21 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 22 

or even bullied around and being made to feel scared that they did not have any 23 

options but to sign whatever papers TransCanada told them they had to. I am 24 

aware of folks being threatened that their land would be taken if they didn’t follow 25 

what TransCanada was saying. I am aware of tactics to get people to sign 26 

easements that I don’t believe have any place in Nebraska or anywhere such as 27 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 28 

landowners and convince them they should sign TransCanada’s easement 29 
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agreements. I am aware of older folks and widows or widowers feeling they had 1 

no choice but to sign TransCanada’s Easement and they didn’t know they could 2 

fight or stand up for themselves. From a more practical standpoint, I am worried 3 

that according to their answer to our Interrogatory No. 211, TransCanada only 4 

owns and operates one (1) major oil pipeline. They simply do not have the 5 

experience with this type of pipeline and that scares me. There are others but that 6 

is what I can recollect at this time and if I remember more or my recollection is 7 

refreshed I will share those with the Commissioners at the Hearing in August. 8 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 9 

landowner is reasonable or just? 10 

A: No, I do not. 11 

Q: Do you have any concern about limitations that the construction of this 12 

proposed pipeline across your affected land would prevent construction of 13 

future structures upon the portion of your land affected by the proposed 14 

easement and immediately surrounding areas? 15 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 16 

structures directly across or touching the easement, and it would be unwise and I 17 

would be uncomfortable to build anything near the easement for fear of being 18 

blamed in the future should any damage or difficulty result on my property in 19 

regards to the pipeline. 20 

Q: Do you think such a restriction would impact you economically? 21 

A: Well yes, of course.   22 

Q: How do you think such a restriction would impact you economically? 23 

A: The future of this land may not be exactly how it’s being used as of this moment, 24 

and having the restrictions and limiting my ability to develop my land in certain 25 

ways presents a huge negative economic impact on myself, my family, and any 26 

potential future owner of the property. You have no idea how I or the future owner 27 

may want to use this land in the future or the other land across Nebraska 28 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 29 
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ago it would have been hard to imagine all the advances that we have now or how 1 

things change. Because the Easement is forever and TransCanada gets the rights in 2 

my land forever we have to think with a very long term view. By placing their 3 

pipeline on under across and through my land that prevents future development 4 

which greatly negatively impacts future taxes and tax revenue that could have 5 

been generated by the County and State but now will not. When you look at the 6 

short blip of economic activity that the two years of temporary construction efforts 7 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 8 

and restrictions TransCanada is forcing upon us and Nebraska. 9 

Q: Do you have any concerns about the environmental impact of the proposed 10 

pipeline? 11 

A: Yes, I do.   12 

Q: What are some of those concerns? 13 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 14 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 15 

a detrimental impact upon the environment of my land specifically, as well as the 16 

lands near my land and surrounding the proposed pipeline route. 17 

Q: Do you have any other environmental concerns? 18 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 19 

construction and/or maintenance and operation. I am concerned about spills and 20 

leaks that TransCanada has had in the past and will have in the future. This could 21 

be catastrophic to my operations or others and to my county and the State. 22 

Q: Do you have any thoughts regarding if there would be an impact upon the 23 

natural resources on or near your property due to the proposed pipeline? 24 

A: Yes, I believe that any construction, operation, and/or maintenance of the 25 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 26 

resources of my land, and the lands near and surrounding the proposed pipeline 27 

route. 28 
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Q: Do you have any worries about potential impacts from the proposed pipeline 1 

to the soil of your land, or land near you? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 4 

land, as well as land along and surrounding the proposed pipeline route.  This 5 

includes, but is not limited to, the reasons that we discussed above of disturbing 6 

the soil composition and makeup as it has naturally existed for thousands and 7 

millions of years during the construction process, and any future maintenance or 8 

removal process.  I’m gravely concerned about the fertility and the loss of 9 

economic ability of my property to grow the crops, or grow the grasses, or grow 10 

whatever it is at that time they exist on my property or that I may want to grow in 11 

the future, or that a future owner may want to grow.  The land will never be the 12 

same from as it exists now undisturbed to after it is trenched up for the proposed 13 

pipeline. 14 

Q: Do you have any concerns about the potential impact of the proposed pipeline 15 

upon the groundwater over your land, or surrounding lands? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

groundwater of not only under my land, but also near and surrounding the pipeline 19 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 20 

simple and it is simply too valuable to our State and the country to put at 21 

unreasonable risk. 22 

Q: Do you have any concern about the potential impact of the proposed pipeline 23 

upon the surface water on, or near or around your land? 24 

A: Yes, I have significant concerns that any construction, operation, and/or 25 

maintenance of the proposed Keystone XL Pipeline would have detrimental 26 

impact upon the surface water of not only within my property boundary, but along 27 

and near and surrounding the pipeline route, and in fact, across the state of 28 

Nebraska.   29 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near your 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon my land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of your land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of my land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 26 

testimony? 27 

A: Yes, I have. 28 

Q: Where have you seen that before? 29 
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A: That is a map I think I first saw a couple years ago that shows the Keystone XL    1 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 2 

believe the portion of the alternative route shown here within Nebraska essentially 3 

twins or parallels Keystone I. That is why this is included, to show TransCanada 4 

has looked at the possibility of twinning which I believe is feasible. 5 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 6 

Application, and as found on Attachment No. 7, here to your testimony, is in 7 

the public interest of Nebraska? 8 

A: No, I do not. 9 

Q: Do you believe that the Keystone mainline alternative route as shown on 10 

Attachment No. 7 included with your testimony here is a major oil pipeline 11 

route that is in the public interest of Nebraska? 12 

A: No, I do not. 13 

Q: Do you believe the Nebraska portion of the I-90 corridor alternative route, 14 

specifically for the portion of the proposed pipeline within Nebraska as found 15 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe there is any potential route for the proposed Keystone XL 18 

Pipeline across, within, under, or through the State of Nebraska that is in the 19 

public interest of the citizens of Nebraska? 20 

A: No, I do not. 21 

Q: Why do you hold that belief? 22 

A: Because there simply is no public interest based on all of the factors that I am 23 

aware and that I have read and that I have studied that this Commission is to 24 

consider that would establish that a for-profit foreign-owned pipeline that simply 25 

crosses Nebraska because we are geographically in the way between where tar 26 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 27 

public interest of Nebraskans. We derive no benefit from this project. It is not for 28 

public use. Nebraska is simply in the way and when all considerations are taken in 29 
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there is no net benefit of any kind for Nebraska should this project be placed in our 1 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 2 

the negative impacts and concerns. 3 

Q: What do you think about the applicant, TransCanada’s argument that it’s 4 

preferred route for its proposed Keystone XL Pipeline is in the public interest 5 

of Nebraska because it may bring temporary jobs during the construction 6 

phase to Nebraska? 7 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 8 

temporary or on a permanent basis, don’t come with a project that has all the 9 

potential and foreseeable negative impacts, many of which we have discussed here 10 

and other witnesses throughout the course of this hearing have and will discuss.  If 11 

I decide to hire and employ someone to help me out in my farming or ranching 12 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 13 

to my land or my town or my county or my state.  And I’ve hired someone who is 14 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 15 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 16 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 17 

from TransCanada’s own statements that the jobs numbers they originally touted 18 

were determined to be a minute fraction of the permanent jobs that had been 19 

projected. According to their answer to our Interrogatory No. 191, TransCanada 20 

has created only thirty-four (34) jobs within Nebraska working specifically on 21 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 22 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 23 

Further, according to their answer to Interrogatory No. 199, TransCanada would 24 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 25 

constructed on its Preferred Route or its Mainline Alternative Route. 26 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 27 

because it would cross your land? 28 
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A: No, absolutely not.  I am opposed to this project because it is not in the public 1 

interest, neither within my community nor within our state. 2 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 3 

was to cross someone else’s land? 4 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 5 

the fear and anxiety and potential foreseeable risks and negative impacts that this 6 

type of a project carrying this type of product brings foisted upon anyone in this 7 

state or any other state. 8 

Q: Do you think there is any intelligent route for the proposed Keystone XL 9 

Pipeline to cross the state of Nebraska? 10 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 11 

this project anywhere within Nebraska is within the public interest.  However, if 12 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 13 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 14 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 15 

preferred route and the mainline alternative routes are economic liabilities our 16 

state cannot risk. 17 

Q: What do you rely upon to make that statement? 18 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 19 

already exists in that area is reason enough as it is not in our best interest or the 20 

public interests to have more major oil pipelines crisscrossing our state. Second, 21 

they have all the infrastructure already there in terms of relationships with the 22 

counties and local officials and first responders along that route. Third, they have 23 

already obtained easements from all the landowners along that route and have 24 

relationships with them. Fourth, that route avoids our most sensitive soils, the 25 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 26 

Aquifer. Sixth, they have already studied that route and previously offered it as an 27 

alternative. Seventh, it just makes the most sense that as a state we would have 28 
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some intelligent policy of energy corridors and co-locating this type of 1 

infrastructure near each other. 2 

Q: Do you have any other concerns you would like to reiterate or can think of at 3 

this time you would like the Commissioners to understand? 4 

A: Yes. For a one-time fee this forced easement would give TransCanada the use of 5 

our land forever. They are free to sell it at any time to anyone (foreign or 6 

domestic), or to simply walk away at a time of their choosing, leaving a 7 

dangerous, corroding, toxic structure for which they would not be held 8 

responsible. This would not only devalue our property but could cause its 9 

condemnation, rendering it useless to anyone. It is incomprehensible that a one-10 

time fee could be considered just compensation for this.  11 

Q: Have you fully expressed each and every opinion, concern, or fact you would 12 

like the Public Service Commissioners to consider in their review of 13 

TransCanada’s Application? 14 

A: No, I have not. I have shared that which I can think of as of the date I signed this 15 

document below but other things may come to me or my memory may be 16 

refreshed and I will add and address those things at the time of the Hearing in 17 

August and address any additional items at that time as is necessary. Additionally, 18 

I have not had an adequate amount of time to receive and review all of 19 

TransCanada’s answers to our discovery and the discovery of others so it was 20 

impossible to competently and completely react to that in my testimony here and I 21 

reserve the right to also address anything related to discovery that has not yet 22 

concluded as of the date I signed this document below. Lastly, certain documents 23 

requested have not yet been produced by TransCanada and therefore I may have 24 

additional thoughts on those I will also share at the hearing as needed. 25 

Q: What is it that you are requesting the Public Service Commissioners do in 26 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 27 

across Nebraska? 28 
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A: I am respectfully and humbly requesting that the Commissioners think far beyond 1 

a temporary job spike that this project may bring to a few counties and beyond the 2 

relatively small amount of taxes this proposed foreign pipeline would possibly 3 

generate.  And, instead think about the perpetual and forever impacts of this 4 

pipeline as it would have on the landowners specifically, first and foremost, but 5 

also thereby upon the entire state of Nebraska, and to determine that neither the 6 

preferred route nor the Keystone mainline alternative route are in the public 7 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 8 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 9 

an application for a route in Nebraska, that the only potential route that would 10 

make any intelligent sense whatsoever would be twinning or near paralleling of 11 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 12 

sense to add yet another major oil pipeline crisscrossing our state creating new 13 

pumping stations, creating new impacts on additional counties and communities 14 

and going through all of the court processes with myself and other landowners like 15 

me when this applicant already has relationships with the landowners, the towns 16 

and the communities along Keystone I, and that Keystone I is firmly outside of the 17 

sand hills and a significantly further portion away from the heart of the Ogallala 18 

Aquifer than the preferred route or the Keystone mainline alternative route. 19 

Q: Are all of your statements in your testimony provided above true and 20 

accurate as of the date you signed this document to the best of your 21 

knowledge? 22 

A: Yes, they are. 23 

Q: Thank you, I have no further questions at this time and reserve the right to 24 

ask you additional questions at the August 2017 Hearing. 25 
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Q: Please state your name. 1 

A: My name is Bonnie Brauer. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Polk County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you have children how many do you have? 15 

A: 2 16 
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Q: If you have grandchildren how many do you have? 1 

A: 6 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  How long the land has been in your family? 6 

A: My brother, Leonard Skoglund, and I inherited the land from our Great Aunt Edith 7 

Benson, the sister of our maternal grandfather, who had no children. She was a 8 

Swedish immigrant who, along with her husband Ed, took advantage of the 9 

Homestead Act of 1862 which gave 160 acres to those who build a home on it and 10 

farm it for at least 5 years. Thus we each have 80 acres that is farmed jointly by a 11 

third party.   12 

Q: Do you earn any income from this land? 13 

A: Yes. 14 

Q: Have you depended on the income from your land to support your livelihood 15 

or the livelihood of your family? 16 

A: Yes. 17 

Q: Have you ever in the past or have you thought about in the future leasing all 18 

or a portion of your land in question here? 19 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 20 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 21 

all the restrictions and risks and potential negative impacts to farming or ranching 22 

operations as opposed to land that did not have those same risks. If I was looking 23 

to lease or rent ground I would pay more for comparable non-pipeline land than I 24 

would for comparable pipeline land and I think most folks would think the same 25 

way. This is another negative economic impact that affects the landowner and the 26 

county and the state and will forever and ever should TransCanada’s preferred or 27 

mainline alternative routes be approved. If they were to twin or closely parallel to 28 
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Keystone I the vast majority of landowners would be those that already have a 1 

pipeline so there would be considerable less new incremental negative impacts. 2 

Q: Do you have similar concerns about selling the land? 3 

A: Well I hope not to have to sell the land in my lifetime but times change and you 4 

never know what is around the corner and yes I am concerned that if another piece 5 

of ground similar to mine were for sale and it did not have the pipeline and mine 6 

did that I would have a lower selling price. I think this would be true for pipeline 7 

ground on both the preferred and mainline alternative routes. 8 

Q:  What is your intent with your land after you die? 9 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 10 

to come but I have thought about getting out if this pipeline were to come through. 11 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 12 

Pipeline would cross the land described above and owned by you? 13 

A: Yes. 14 

Q: Were you or an entity for which you are a member, shareholder, or director 15 

previously sued by TransCanada Keystone Pipeline, LP? 16 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 17 

petition for condemnation against our land so it could place its proposed pipeline 18 

within an easement that it wanted to take from us on our land. 19 

Q: Did you defend yourself and your land in that condemnation action? 20 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 21 

and expenses in our resistance of TransCanada’s lawsuit against us. 22 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 23 

incurred? 24 

A: No, they have not. 25 

Q: In its lawsuit against you, did TransCanada identify the amount of your 26 

property that it wanted to take for its proposed pipeline? 27 
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A: The lawsuit against us stated they would take the amount of property that is 1 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 2 

and equipment reasonably necessary to operate the pipeline. 3 

Q: Did TransCanada define what they meant by “property that is reasonably 4 

necessary”? 5 

A: No, they did not. 6 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 7 

property portion of your land? 8 

A: Yes, they did. 9 

Q: Did TransCanada describe what rights it proposed to take related to the 10 

eminent domain property on your land? 11 

A: Yes, they did. 12 

Q: What rights that they proposed to take did they describe? 13 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 14 

operate, and maintain the pipeline and the plant and equipment reasonably 15 

necessary to operate the pipeline, specifically including surveying, laying, 16 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 17 

reconstructing, removing and abandoning one pipeline, together with all fittings,  18 

cathodic protection equipment, pipeline markers, and all their equipment and 19 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 20 

petroleum products, and all by-products thereof.” 21 

Q: Prior to filing an eminent domain lawsuit to take your land that 22 

TransCanada identified, do you believe they attempted to negotiate in good 23 

faith with you? 24 

A: No, I do not. 25 

Q: Did TransCanada at any time approach you with or deliver to you their 26 

proposed easement and right-of-way agreement? 27 

A: Yes, they did. 28 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 1 

agreement, did you understand that they would be purchasing a fee title 2 

interest in your property or that they were taking something else? 3 

A: I understood that they proposed to have the power to take both a temporary 4 

construction easement that could last for a certain period of time and then also a 5 

permanent easement which they described to be 50 feet across or in width, and 6 

that would run the entire portion of my property from where a proposed pipeline 7 

would enter my property until where it would exit the property. 8 

Q: Is the document included with your testimony here as Attachment No. 3, a 9 

true and accurate copy of TransCanada’s proposed Easement and Right-of-10 

Way agreement that they included with their condemnation lawsuit against 11 

you? 12 

A: Yes, it is.   13 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 14 

and Right-of-Way agreement? 15 

A: Yes, I have. 16 

Q: What is your understanding of the significance of the Easement and Right-of-17 

Way agreement as proposed by TransCanada? 18 

A: My understanding is that this is the document that will govern all of the rights and 19 

obligations and duties as well as the limitations of what I can and cannot do and 20 

how I and any future landowner and any person I invite to come onto my property 21 

must behave as well as what TransCanada is and is not responsible for and how 22 

they can use my land. 23 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 24 

agreement do you have any concerns about any portions of it or any of the 25 

language either included in the document or missing from the proposed 26 

document? 27 

A: Yes, I have a number of significant concerns and worries about the document and 28 

how the language included and the language not included potentially negatively 29 
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impacts my land and thereby potentially negatively impacts my community and 1 

my state.   2 

Q: I would like you to walk the Commissioners through each and every one of 3 

your concerns about TransCanada’s proposed Easement and Right-of-Way 4 

agreement so they can develop an understanding of how that language and 5 

the terms of that contract, in your opinion, potentially negatively impacts you 6 

and your land.  So, if you can start at the beginning of that document and 7 

let’s work our way through it, okay? 8 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 9 

Easement and Right-of-Way agreement and how it negatively could affect my 10 

property rights and my economic interests. 11 

Q. Okay, let’s start with your first concern please. 12 

A: The very first sentence talks about consideration or how much money they will 13 

pay to compensate me for all of the known and unknown affects and all of the 14 

rights I am giving up and for all the things they get to do to my land and for what 15 

they will prevent me from doing on my land and they only will pay me one time at 16 

the signing of the easement agreement. That is a huge problem. 17 

Q: Explain to the Commissioners why that is a problem. 18 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 19 

landowner because they want to have my land forever for use as they see fit so 20 

they can make a daily profit from their customers. If I was to lease ground from 21 

my neighbor I would typically pay twice a year every year as long as they granted 22 

me the rights to use their land. That only makes sense – that is fair. If I was going 23 

to rent a house in town I would typically pay monthly, every month until I gave up 24 

my right to use that house. By TransCanada getting out on the cheap and paying 25 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 26 

revenue collection on the money I would be paid and then pay taxes on and 27 

contribute to this state and this country. It is money I would be putting back into 28 

my local community both spending and stimulating the local economy and 29 
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generating more economic activity right here. Instead TransCanada’s shareholders 1 

keep all that money and it never finds its way to Nebraska.  2 

Q: What is your next concern? 3 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 4 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 5 

limited partnership…” and I have no idea who that really is. I have no idea who is 6 

forcing this pipeline on us or who the owners of the entities are, or what are the 7 

assets backing this limited partnership, or who the general partner is, or who all 8 

the limited partners are, and who makes up the ownership of the these partners or 9 

the structure or any of the basic things you would want to know and understand if 10 

you would want to do business with such an outfit. According to TransCanada’s 11 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 12 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 13 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 14 

basically nothing. That is really scary since the general partner has the liability but 15 

virtually none of the ownership and who knows if it has any other assets. 16 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 17 

percent clear on exactly who could become the owner of over 275 miles of 18 

Nebraska land? 19 

A:  No. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who will be operating and responsible for 22 

approximately 275 miles of tar sands pipeline underneath and through 23 

Nebraska land? 24 

A:  No. 25 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 26 

and the State of Nebraska of TransCanada’s easement terms. 27 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 28 

called “Grantee”)…” and this concerns me because it would allow their easement 29 
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to be transferred or sold to someone or some company or country or who knows 1 

what that I don’t know and who we may not want to do business with. This 2 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 3 

bidder that could have terrible impacts upon all of Nebraska depending upon who 4 

may buy it and I don’t know of any safeguards in place for us or the State to veto 5 

or have any say so in who may own, operate, or be responsible for this pipeline in 6 

the future. 7 

Q: Do you think that type of uncertainty and lack of control over a major piece 8 

of infrastructure crossing our State is in the public interest? 9 

A: No, certainly not, in fact, just the opposite. 10 

Q: What’s next? 11 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 12 

really concerns me. Why does the easement and right-of-way have to be perpetual 13 

and permanent? That is the question myself and my family want an answer to. 14 

Perpetual to me is like forever and that doesn’t make sense. 15 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 16 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 17 

data proving there is a perpetual supply of tar sands. I am not aware in 18 

TransCanada’s application where it proves there is a perpetual necessity for this 19 

pipeline. My understanding of energy infrastructure like wind towers is they have 20 

a decommission plan and actually take the towers down when they become 21 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 22 

will, and I want my family or future Nebraska families to have that land as 23 

undisturbed as possible and it is not in my interest or the public interest of 24 

Nebraska to be forced to give up perpetual and permanent rights in the land for 25 

this specific kind of pipeline project. 26 

Q: Okay, what is your next concern? 27 

A: The easement language includes all these things TransCanada can do and it says 28 

“…abandoning in place…” so they can just leave this pipeline under my ground 29 
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until the end of time just sitting there while they are not using it, but I am still 1 

prevented from doing on my land and using my land what I would like. If I owned 2 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 3 

there. It doesn’t make sense and it scares me and it is not in my interest or the 4 

public interest of Nebraska to allow this. 5 

Q: Now it looks like we are ready to go to the second page of the Easement is that 6 

right? 7 

A: Yes. 8 

Q: So now on the second page of the Easement what are your concerns? 9 

A: Here the Easement identifies a 24-month deadline to complete construction of the 10 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 11 

starts to run from the moment “actual pipeline installation activities” begin on 12 

Landowners property. It appears that TransCanada would define this phrase as 13 

needed. It would be wise to explain what types of TransCanada action constitutes  14 

“installation activity” For instance, would the placement and storage of an 15 

excavator or other equipment on or near the Easement property be an activity or 16 

would earth have to be moved before the activity requirement is triggered. This 17 

vague phrase is likely to lead to future disputes and litigation that is not in the best 18 

interest of the welfare of Nebraska and would not protect property interests. The 19 

24-months can also be extended in the case of “force majeure.” My understanding 20 

is that force majeure is often used to insulate a party to a contract when events 21 

occur that are completely out of their control. In TransCanada’s easement this is 22 

expanded to include “without limitation…availability of labor and materials.” 23 

Extending this language to labor and materials is problematic because these are 24 

two variables that TransCanada does have some or significant control over and to 25 

allow extension of the 24-month period over events not truly out of the control of 26 

TransCanada and without further provision for compensation for the Landowner is 27 

not conducive to protection of property rights. 28 

Q: Okay, what is your next concern? 29 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 1 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 2 

reasonable costs and expenses” will pay for damages caused but then limits 3 

TransCanada’s liability to certain circumstances. There is no definition of 4 

“commercially reasonable” and no stated right that the Landowner would get to 5 

determine the amounts of cost or expense that is “commercially reasonable.”  6 

TransCanada excepts out from their liability any damages that are caused by 7 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 8 

Landowner. It is understandable that if the Landowner were to willfully and 9 

intentionally cause damages to the pipeline that Landowner should be liable. 10 

However, anything short of willful misconduct should be the lability of 11 

TransCanada who is subjecting the pipeline on the Landowner and who is making 12 

a daily profit from that pipeline. When evaluating the impact on property rights of 13 

this provision, you must consider the potentially extremely expensive fight a 14 

Landowner would have over this question of whether or not damage was an act of 15 

negligence. Putting this kind of potential liability upon the Landowner is 16 

incredibly problematic and is detrimental to the protection of property rights. I 17 

don’t think this unilateral power which I can’t do anything about as the landowner 18 

is in the best economic interest of the land in question or the State of Nebraska for 19 

landowners to be treated that way. 20 

Q: Is there any specific event or example you are aware of that makes this 21 

concern more real for you? 22 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 23 

Nemaha County, Nebraska landowner farmers who accidently struck two 24 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 25 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 26 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 27 

copy of the Federal Court Complaint is here as Attachment No. 4. 28 

Q: What is your next concern with the Easement language? 29 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 1 

they choose unless 1) any Landowner use interferes in any way with 2 

TransCanada’s exercise of any of its rights within the Easement, or 2) 3 

TransCanada decides to take any action on the property it deems necessary to 4 

prevent injury, endangerment or interference with anything TransCanada deems 5 

necessary to do on the property. Landowner is also forbidden from excavating 6 

without prior authorization by TransCanada. So my understanding is that 7 

TransCanada will unilaterally determine what Landowner can and can’t do based 8 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 9 

could also completely deny my request to excavate. Further, TransCanada retains 10 

all “privileges necessary or convenient for the full use of the rights” granted to 11 

them in the Easement. Again, TransCanada unilaterally can decide to the 12 

detriment of the property rights of Landowner what TransCanada believes is 13 

necessary or convenient for it. And there is no option for any additional 14 

compensation to landowner for any right exercised by TransCanada that leads to 15 

the removal of trees or plants or vegetation or buildings or structures or facilities 16 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 17 

rights without having to compensate Landowner for such further destruction or 18 

losses are not conducive to the protection of property rights or economic interest. 19 

Q:  What is the next concern you have? 20 

A: The Easement also allows some rights for Landowner but restricts them at the 21 

same time and again at the sole and unilateral decision making of TransCanada. 22 

TransCanada will determine if the actions of Landowner might in anyway 23 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 24 

any appurtenances thereon to the pipeline itself or to their access to the Easement 25 

or within the Easement and TransCanada retains the right at any time, whether 26 

during growing season or not, to travel “within and along Easement Area on foot 27 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 28 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 29 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 1 

undefined and unilateral restrictions are not conducive to the protection of 2 

property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 5 

Landowner’s land any debris of any kind without any input or power of 6 

Landowner to demand an alternative method or location of debris disposal. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 11 

“where rock is encountered” mean and why does TransCanada solely get to 12 

determine whether or not this phrase is triggered. This phrase could be used to 13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 14 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 15 

affect Landowners property are not conducive to the protection of property rights. 16 

A shallow pipeline is much more likely to become a danger and liability in the 17 

future given farming operations and buried irrigation lines and other factors 18 

common to the current typical agricultural uses of the land in question impacted 19 

by TransCanada’s preferred pipeline route. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: There are more vague concepts solely at the determination of TransCanada such as 22 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 23 

possible.” There is nothing here that defines this or provides a mechanism for 24 

documenting or memorializing “pre-construction position” so as to minimize 25 

costly legal battles or wasted Landowner time attempting to recreate the soil 26 

condition on their fields or pasture. Such unilateral powers would negatively affect 27 

Landowners property are not conducive to the protection of property rights or 28 

economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 2 

appurtenances thereto in place on, under, across, or through Nebraska land at any 3 

time it chooses. There is no provision for Landowner compensation for such 4 

abandonment nor any right for the Landowner to demand removal. Such unilateral 5 

powers would negatively affect Landowners property are not conducive to the 6 

protection of property rights or economic interest. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: TransCanada has the power to unilaterally move or modify the location of any 9 

Easement area whether permanent or temporary at their sole discretion. 10 

Regardless, if Landowner has taken prior steps relative to their property in 11 

preparation or planning of TransCanada’s taking of the initial easement area(s), 12 

the language here does not require TransCanada to compensate the Landowner if 13 

they decide to move the easement anywhere on Landowners property. Such 14 

unilateral powers would negatively affect Landowners property are not conducive 15 

to the protection of property rights or economic interests. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 18 

transfer and be applicable to any future owner of the Land in question without the 19 

ability of the future Landowner to modify or negotiate any of the language in 20 

question to which it will be held to comply. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 23 

Easement to any person, company, country, etc. at their sole discretion at anytime 24 

to anyone. This also means that any buyer of the easement could do the same to a 25 

third buyer and so on forever. There is no change of control or sale provision in 26 

place to protect the Landowner or Nebraska or to provide compensation for such 27 

change of control or ownership. It is not conducive to the protection of property 28 

rights or economic interests to allow unilateral unrestricted sale of the Easement 29 
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thereby forcing upon the Landowner and our State a new unknown Easement 1 

owner. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: There are many terms in the Easement that are either confusing or undefined terms 4 

that are without context as to whether or not the Landowner would have any say 5 

so in determining what these terms mean or if the evaluation is solely in 6 

TransCanada’s control. Some of these vague undefined and ambiguous terms are 7 

as follows: 8 

i. “pipeline installation activities” 9 

ii. “availability of labor and materials”  10 

iii. “commercially reasonable costs and expenses”  11 

iv. “reasonably anticipated and foreseeable costs and expenses”  12 

v. “yield loss damages” 13 

vi. “diminution in the value of the property”  14 

vii. “substantially same condition”  15 

viii. “an actual or potential hazard”  16 

ix. “efficient”  17 

x. “convenient”  18 

xi. “endangered”  19 

xii. “obstructed”  20 

xiii. “injured”  21 

xiv. “interfered with”  22 

xv. “impaired”  23 

xvi. “suitable crossings”  24 

xvii. “where rock is encountered”  25 

xviii. “as nearly as practicable”  26 

xix. “pre-construction position”  27 

xx. “pre-construction grade”  28 

xxi. “various engineering factors”    29 
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Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q: Do you have any other concerns about the Easement language that you can 11 

think of at this time? 12 

A: I reserve the right to discuss any additional concerns that I think of at the time of 13 

my live testimony in August. 14 

Q: Based upon what you have shared with the Commission above regarding 15 

TransCanada’s proposed Easement terms and agreement, do you believe 16 

those to be reasonable or just, under the circumstances of the pipeline’s 17 

impact upon you and your land? 18 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 19 

discussed previously. 20 

Q: Did TransCanada ever offer you financial compensation for the rights that 21 

they sought to obtain in your land, and for what they sought to prevent you 22 

and any future land owner of your property from doing in the future? 23 

A: Yes, we received an offer from them. 24 

Q: As the owner of the land in question and as the person who knows it better 25 

than anyone else, do you believe that TransCanada offered you just, or fair, 26 

compensation for all of what they proposed to take from you so that their tar 27 

sands pipeline could be located across your property? 28 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 1 

offer for all the potential impacts and effects and the rights that I’m giving up, and 2 

what we will be prevented from doing in the future and how their pipeline would 3 

impact my property for ever and ever. 4 

Q: Has TransCanada at any time offered to compensate you annually, such as 5 

wind farm projects do, for the existence of their potential tar sands pipeline 6 

across your property. 7 

A: No, never. 8 

Q: At any time did TransCanada present you with or request that you, as the 9 

owner of the land in question, sign and execute a document called, “Advanced 10 

Release of Damage Claims and Indemnity Agreement?” 11 

A: Yes, they did and it was included in the County Court lawsuit against us. 12 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 13 

“Advanced Release of Damage Claims and Indemnity Agreement?  14 

A: Yes, it is. 15 

Q: What was your understanding of that document? 16 

A: When I read that document in the plain language of that document, it was my 17 

understanding that TransCanada was attempting to pay me a very small amount at 18 

that time in order for me to agree to give up my rights to be compensated from 19 

them in the future related to any damage or impact they may have upon my 20 

property “arising out of, in connection with, or alleged to resulted from 21 

construction or surveying over, under or on” my land. 22 

Q: Did you ever sign that document? 23 

A: No, I did not. 24 

Q: Why not? 25 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 26 

sum of money when I have no idea how bad the impacts or damages that they, or 27 

their contractors, or subcontractors, or other agents or employees, may cause on 28 
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my land at any time in the future that resulted from the construction or surveying 1 

or their activities upon my land. 2 

Q: When you reviewed this document, what did it make you feel? 3 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 4 

shield themselves against known and foreseeable impacts that their pipeline, and 5 

the construction of it, would have upon my land.  It made me feel that they knew it 6 

was in their financial interest to pay me as little as possible to prevent me from 7 

ever having the opportunity to seek fair compensation again, and that this must be 8 

based upon their experience of unhappy landowners and situations in other places 9 

where they have built pipelines. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across your land 12 

was in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Do you pay property taxes for the land that would be affected and impacted 24 

at the proposed TransCanada Keystone XL Pipeline? 25 

A: Yes, I do. 26 

Q: Why do you pay property taxes on that land? 27 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 28 

of that property. 29 
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Q: Because you follow the law and pay property taxes, do you believe you 1 

deserve any special consideration or treatment apart from any other person 2 

or company that pays property taxes? 3 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 4 

just what you do. 5 

Q: Do you believe the fact that you pay property taxes entitles you to special 6 

treatment of any kind, or special rights of any kind? 7 

A: No, of course not. 8 

Q: Do you believe the fact that you pay property taxes on your land would be 9 

enough to qualify you to have the power of eminent domain to take land of 10 

your neighbors or other people in your county, or other people across the 11 

state of Nebraska? 12 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 13 

I expect an award for or any type of special consideration. 14 

Q: Have you at any time ever employed any person other than yourself? 15 

A: Well, yes I have. 16 

Q: Do you believe that the fact that you have, at some point in your life, 17 

employed one or more other persons entitle you to any special treatment or 18 

consideration above and beyond any other Nebraskan that has also employed 19 

one or more persons? 20 

A: No, of course not. 21 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 22 

have at one point employed another person within this state, entitles you to 23 

preferential treatment or consideration of any kind? 24 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 25 

don’t deserve any special treatment or consideration for that fact. 26 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 27 

crude oil pipeline in its preferred location, or ultimate location across the 28 

state of Nebraska? 29 
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A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 1 

or even bullied around and being made to feel scared that they did not have any 2 

options but to sign whatever papers TransCanada told them they had to. I am 3 

aware of folks being threatened that their land would be taken if they didn’t follow 4 

what TransCanada was saying. I am aware of tactics to get people to sign 5 

easements that I don’t believe have any place in Nebraska or anywhere such as 6 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 7 

landowners and convince them they should sign TransCanada’s easement 8 

agreements. I am aware of older folks and widows or widowers feeling they had 9 

no choice but to sign TransCanada’s Easement and they didn’t know they could 10 

fight or stand up for themselves. From a more practical standpoint, I am worried 11 

that according to their answer to our Interrogatory No. 211, TransCanada only 12 

owns and operates one (1) major oil pipeline. They simply do not have the 13 

experience with this type of pipeline and that scares me. There are others but that 14 

is what I can recollect at this time and if I remember more or my recollection is 15 

refreshed I will share those with the Commissioners at the Hearing in August. 16 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 17 

landowner is reasonable or just? 18 

A: No, I do not. 19 

Q: Do you have any concern about limitations that the construction of this 20 

proposed pipeline across your affected land would prevent construction of 21 

future structures upon the portion of your land affected by the proposed 22 

easement and immediately surrounding areas? 23 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 24 

structures directly across or touching the easement, and it would be unwise and I 25 

would be uncomfortable to build anything near the easement for fear of being 26 

blamed in the future should any damage or difficulty result on my property in 27 

regards to the pipeline. 28 

Q: Do you think such a restriction would impact you economically? 29 
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A: Well yes, of course.   1 

Q: How do you think such a restriction would impact you economically? 2 

A: The future of this land may not be exactly how it’s being used as of this moment, 3 

and having the restrictions and limiting my ability to develop my land in certain 4 

ways presents a huge negative economic impact on myself, my family, and any 5 

potential future owner of the property. You have no idea how I or the future owner 6 

may want to use this land in the future or the other land across Nebraska 7 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 8 

ago it would have been hard to imagine all the advances that we have now or how 9 

things change. Because the Easement is forever and TransCanada gets the rights in 10 

my land forever we have to think with a very long term view. By placing their 11 

pipeline on under across and through my land that prevents future development 12 

which greatly negatively impacts future taxes and tax revenue that could have 13 

been generated by the County and State but now will not. When you look at the 14 

short blip of economic activity that the two years of temporary construction efforts 15 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 16 

and restrictions TransCanada is forcing upon us and Nebraska. The terms of the 17 

easement must be addressed in order for the Commission to truly consider 18 

property rights, economic interests, the welfare of Nebraska, and the balancing of 19 

the proposed routes against all they will affect and impact. 20 

Q: Do you have any concerns about the environmental impact of the proposed 21 

pipeline? 22 

A: Yes, I do.   23 

Q: What are some of those concerns? 24 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 25 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 26 

a detrimental impact upon the environment of my land specifically, as well as the 27 

lands near my land and surrounding the proposed pipeline route. 28 

Q: Do you have any other environmental concerns? 29 
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A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 1 

construction and/or maintenance and operation. I am concerned about spills and 2 

leaks that TransCanada has had in the past and will have in the future. This could 3 

be catastrophic to my operations or others and to my county and the State. 4 

Q: Do you have any thoughts regarding if there would be an impact upon the 5 

natural resources on or near your property due to the proposed pipeline? 6 

A: Yes, I believe that any construction, operation, and/or maintenance of the 7 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 8 

resources of my land, and the lands near and surrounding the proposed pipeline 9 

route. 10 

Q: Do you have any worries about potential impacts from the proposed pipeline 11 

to the soil of your land, or land near you? 12 

A: Yes, I believe that any construction, operation, and/or maintenance of the 13 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 14 

land, as well as land along and surrounding the proposed pipeline route.  This 15 

includes, but is not limited to, the reasons that we discussed above of disturbing 16 

the soil composition and makeup as it has naturally existed for thousands and 17 

millions of years during the construction process, and any future maintenance or 18 

removal process.  I’m gravely concerned about the fertility and the loss of 19 

economic ability of my property to grow the crops, or grow the grasses, or grow 20 

whatever it is at that time they exist on my property or that I may want to grow in 21 

the future, or that a future owner may want to grow.  The land will never be the 22 

same from as it exists now undisturbed to after it is trenched up for the proposed 23 

pipeline. 24 

Q: Do you have any concerns about the potential impact of the proposed pipeline 25 

upon the groundwater over your land, or surrounding lands? 26 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 27 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 28 

groundwater of not only under my land, but also near and surrounding the pipeline 29 
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route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 1 

simple and it is simply too valuable to our State and the country to put at 2 

unreasonable risk. 3 

Q: Do you have any concern about the potential impact of the proposed pipeline 4 

upon the surface water on, or near or around your land? 5 

A: Yes, I have significant concerns that any construction, operation, and/or 6 

maintenance of the proposed Keystone XL Pipeline would have detrimental 7 

impact upon the surface water of not only within my property boundary, but along 8 

and near and surrounding the pipeline route, and in fact, across the state of 9 

Nebraska.   10 

Q: Do you have any concern about the potential impacts of the proposed pipeline 11 

upon the wildlife and plants, other than your growing crops on or near your 12 

land? 13 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 14 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 15 

wildlife and the plants, not only that are located on or can be found upon my land, 16 

but also near and along the proposed pipeline route. 17 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 18 

fair market value of your land? 19 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 20 

pipeline underneath and across and through my property will negatively affect the 21 

fair market value at any point in the future, especially at that point in which I 22 

would need to sell the property, or someone in my family would need to sell the 23 

property.  I do not believe, and certainly would not be willing to pay, the same 24 

price for land that had the pipeline located on it, versus land that did not.  I hope 25 

there is never a point where I’m in a position where I have to sell and have to 26 

realize as much value as I can out of my land.  But because it is my single largest 27 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 28 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 29 
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would’ve paid and as much as I could’ve received, if the pipeline were not upon 1 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 2 

not to mention all of the rights you give up by the nature of having the pipeline 3 

due to having the easement that we have previously discussed, for any reasonable 4 

person to think that the existence of the pipeline would not negatively affect my 5 

property’s value. 6 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 7 

testimony? 8 

A: Yes, I have. 9 

Q: Where have you seen that before? 10 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    11 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 12 

believe the portion of the alternative route in Nebraska essentially twins or 13 

parallels Keystone I.  14 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 15 

Application, and as found on Attachment No. 7, here to your testimony, is in 16 

the public interest of Nebraska? 17 

A: No, I do not. 18 

Q: Do you believe that the Keystone mainline alternative route as shown on 19 

Attachment No. 7 included with your testimony here is a major oil pipeline 20 

route that is in the public interest of Nebraska? 21 

A: No, I do not. 22 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 23 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe there is any potential route for the proposed Keystone XL 26 

Pipeline across, within, under, or through the State of Nebraska that is in the 27 

public interest of the citizens of Nebraska? 28 

A: No, I do not. 29 
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Q: Why do you hold that belief? 1 

A: Because there simply is no public interest based on all of the factors that I am 2 

aware and that I have read and that I have studied that this Commission is to 3 

consider that would establish that a for-profit foreign-owned pipeline that simply 4 

crosses Nebraska because we are geographically in the way between where tar 5 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 6 

public interest of Nebraskans. We derive no benefit from this project. It is not for 7 

public use. Nebraska is simply in the way and when all considerations are taken in 8 

there is no net benefit of any kind for Nebraska should this project be placed in our 9 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 10 

the negative impacts and concerns. 11 

Q: What do you think about the applicant, TransCanada’s argument that it’s 12 

preferred route for its proposed Keystone XL Pipeline is in the public interest 13 

of Nebraska because it may bring temporary jobs during the construction 14 

phase to Nebraska? 15 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 16 

temporary or on a permanent basis, don’t come with a project that has all the 17 

potential and foreseeable negative impacts, many of which we have discussed here 18 

and other witnesses throughout the course of this hearing have and will discuss.  If 19 

I decide to hire and employ someone to help me out in my farming or ranching 20 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 21 

to my land or my town or my county or my state.  And I’ve hired someone who is 22 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 23 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 24 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 25 

from TransCanada’s own statements that the jobs numbers they originally touted 26 

were determined to be a minute fraction of the permanent jobs that had been 27 

projected. According to their answer to our Interrogatory No. 191, TransCanada 28 

has created only thirty-four (34) jobs within Nebraska working specifically on 29 
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behalf of TransCanada and according to their answer to Interrogatory No. 196, as 1 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 2 

Further, according to their answer to Interrogatory No. 199, TransCanada would 3 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 4 

constructed on its Preferred Route or its Mainline Alternative Route. 5 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 6 

because it would cross your land? 7 

A: No, absolutely not.  I am opposed to this project because it is not in the public 8 

interest, neither within my community nor within our state. 9 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 10 

was to cross someone else’s land? 11 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 12 

the fear and anxiety and potential foreseeable risks and negative impacts that this 13 

type of a project carrying this type of product brings foisted upon anyone in this 14 

state or any other state. 15 

Q: Do you think there is any intelligent route for the proposed Keystone XL 16 

Pipeline to cross the state of Nebraska? 17 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 18 

this project anywhere within Nebraska is within the public interest.  However, if 19 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 20 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 21 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 22 

preferred route and the mainline alternative routes are economic liabilities our 23 

state cannot risk. 24 

Q: What do you rely upon to make that statement? 25 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 26 

already exists in that area is reason enough as it is not in our best interest or the 27 

public interests to have more major oil pipelines crisscrossing our state. Second, 28 

they have all the infrastructure already there in terms of relationships with the 29 
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counties and local officials and first responders along that route. Third, they have 1 

already obtained easements from all the landowners along that route and have 2 

relationships with them. Fourth, that route avoids our most sensitive soils, the 3 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 4 

Aquifer. Sixth, they have already studied that route and previously offered it as an 5 

alternative. Seventh, it just makes the most sense that as a state we would have 6 

some intelligent policy of energy corridors and co-locating this type of 7 

infrastructure near each other. 8 

Q: Do you have any other concerns you would like to reiterate or can think of at 9 

this time you would like the Commissioners to understand? 10 

A: Yes. We have concerns on potential harm to our property from a TransCanada 11 

pipeline leak or break or rupture and not only to the leak itself but all the 12 

surrounding activities required to address that issue and remediate. 13 

Q: Have you fully expressed each and every opinion, concern, or fact you would 14 

like the Public Service Commissioners to consider in their review of 15 

TransCanada’s Application? 16 

A: No, I have not. I have shared that which I can think of as of the date I signed this 17 

document below but other things may come to me or my memory may be 18 

refreshed and I will add and address those things at the time of the Hearing in 19 

August and address any additional items at that time as is necessary. Additionally, 20 

I have not had an adequate amount of time to receive and review all of 21 

TransCanada’s answers to our discovery and the discovery of others so it was 22 

impossible to competently and completely react to that in my testimony here and I 23 

reserve the right to also address anything related to discovery that has not yet 24 

concluded as of the date I signed this document below. Lastly, certain documents 25 

requested have not yet been produced by TransCanada and therefore I may have 26 

additional thoughts on those I will also share at the hearing as needed. 27 
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Q: What is it that you are requesting the Public Service Commissioners do in 1 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 2 

across Nebraska? 3 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 4 

a temporary job spike that this project may bring to a few counties and beyond the 5 

relatively small amount of taxes this proposed foreign pipeline would possibly 6 

generate.  And, instead think about the perpetual and forever impacts of this 7 

pipeline as it would have on the landowners specifically, first and foremost, but 8 

also thereby upon the entire state of Nebraska, and to determine that neither the 9 

preferred route nor the Keystone mainline alternative route are in the public 10 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 11 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 12 

an application for a route in Nebraska, that the only potential route that would 13 

make any intelligent sense whatsoever would be twinning or near paralleling of 14 

the proposed KXL with the existing Keystone I  pipeline. The point of including 15 

Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 16 

considered by TransCanada before. It simply does not make sense to add yet 17 

another major oil pipeline crisscrossing our state creating new pumping stations, 18 

creating new impacts on additional counties and communities and going through 19 

all of the court processes with myself and other landowners like me when this 20 

applicant already has relationships with the landowners, the towns and the 21 

communities along Keystone I, and that Keystone I is firmly outside of the sand 22 

hills and a significantly further portion away from the heart of the Ogallala 23 

Aquifer than the preferred route or the Keystone mainline alternative route. 24 

Q: Are all of your statements in your testimony provided above true and 25 

accurate as of the date you signed this document to the best of your 26 

knowledge? 27 

A: Yes, they are. 28 
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Q: Thank you, I have no further questions at this time and reserve the right to 1 

ask you additional questions at the August 2017 Hearing. 2 
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Q: Please state your name. 1 

A: My name is Lonnie Breiner. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Sandra Breiner. 16 
EXHIBIT
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Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q: Do you earn any income from this land? 4 

A: Yes. 5 

Q: Have you depended on the income from your land to support your livelihood 6 

or the livelihood of your family? 7 

A: Yes. 8 

Q: Have you ever in the past or have you thought about in the future leasing all 9 

or a portion of your land in question here? 10 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 11 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 12 

all the restrictions and risks and potential negative impacts to farming or ranching 13 

operations as opposed to land that did not have those same risks. If I was looking 14 

to lease or rent ground I would pay more for comparable non-pipeline land than I 15 

would for comparable pipeline land and I think most folks would think the same 16 

way. This is another negative economic impact that affects the landowner and the 17 

county and the state and will forever and ever should TransCanada’s preferred or 18 

mainline alternative routes be approved. If they were to twin or closely parallel to 19 

Keystone I the vast majority of landowners would be those that already have a 20 

pipeline so there would be considerable less new incremental negative impacts. 21 

Q: Do you have similar concerns about selling the land? 22 

A: Well I hope not to have to sell the land in my lifetime but times change and you 23 

never know what is around the corner and yes I am concerned that if another piece 24 

of ground similar to mine were for sale and it did not have the pipeline and mine 25 

did that I would have a lower selling price. I think this would be true for pipeline 26 

ground on both the preferred and mainline alternative routes. 27 

Q:  What is your intent with your land after you die? 28 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 3, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 
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A: Yes, it is. 1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 



12 
 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative the their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at any time 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement? 3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: Our farms with electric irrigation systems have schedules of on and off time to 1 

irrigate so what will happen when the pipeline uses a lot of our electricity? Also 2 

our roads are not good enough for the large trucks and heavy equipment needed to 3 

put the pipeline in. all the extra people will also tax our law enforcement people. 4 

We don’t need more temporary jobs, which it won’t provide anyway; we just need 5 

someone who will work – every paper is full of help wanted ads. 6 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 7 

crude oil pipeline in its preferred location, or ultimate location across the 8 

state of Nebraska? 9 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 10 

or even bullied around and being made to feel scared that they did not have any 11 

options but to sign whatever papers TransCanada told them they had to. I am 12 

aware of folks being threatened that their land would be taken if they didn’t follow 13 

what TransCanada was saying. I am aware of tactics to get people to sign 14 

easements that I don’t believe have any place in Nebraska or anywhere such as 15 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 16 

landowners and convince them they should sign TransCanada’s easement 17 

agreements. I am aware of older folks and widows or widowers feeling they had 18 

no choice but to sign TransCanada’s Easement and they didn’t know they could 19 

fight or stand up for themselves. From a more practical standpoint, I am worried 20 

that according to their answer to our Interrogatory No. 211, TransCanada only 21 

owns and operates one (1) major oil pipeline. They simply do not have the 22 

experience with this type of pipeline and that scares me. There are others but that 23 

is what I can recollect at this time and if I remember more or my recollection is 24 

refreshed I will share those with the Commissioners at the Hearing in August. 25 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 26 

landowner is reasonable or just? 27 

A: No, I do not. 28 
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Q: Do you have any concern about limitations that the construction of this 1 

proposed pipeline across your affected land would prevent construction of 2 

future structures upon the portion of your land affected by the proposed 3 

easement and immediately surrounding areas? 4 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 5 

structures directly across or touching the easement, and it would be unwise and I 6 

would be uncomfortable to build anything near the easement for fear of being 7 

blamed in the future should any damage or difficulty result on my property in 8 

regards to the pipeline. 9 

Q: Do you think such a restriction would impact you economically? 10 

A: Well yes, of course.   11 

Q: How do you think such a restriction would impact you economically? 12 

A: The future of this land may not be exactly how it’s being used as of this moment, 13 

and having the restrictions and limiting my ability to develop my land in certain 14 

ways presents a huge negative economic impact on myself, my family, and any 15 

potential future owner of the property. You have no idea how I or the future owner 16 

may want to use this land in the future or the other land across Nebraska 17 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 18 

ago it would have been hard to imagine all the advances that we have now or how 19 

things change. Because the Easement is forever and TransCanada gets the rights in 20 

my land forever we have to think with a very long term view. By placing their 21 

pipeline on under across and through my land that prevents future development 22 

which greatly negatively impacts future taxes and tax revenue that could have 23 

been generated by the County and State but now will not. When you look at the 24 

short blip of economic activity that the two years of temporary construction efforts 25 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 26 

and restrictions TransCanada is forcing upon us and Nebraska. 27 

Q: Do you have any concerns about the environmental impact of the proposed 28 

pipeline? 29 
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A: Yes, I do.   1 

Q: What are some of those concerns? 2 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 3 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 4 

a detrimental impact upon the environment of my land specifically, as well as the 5 

lands near my land and surrounding the proposed pipeline route. 6 

Q: Do you have any other environmental concerns? 7 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 8 

construction and/or maintenance and operation. I am concerned about spills and 9 

leaks that TransCanada has had in the past and will have in the future. This could 10 

be catastrophic to my operations or others and to my county and the State. 11 

Q: Do you have any thoughts regarding if there would be an impact upon the 12 

natural resources on or near your property due to the proposed pipeline? 13 

A: Yes, I believe that any construction, operation, and/or maintenance of the 14 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 15 

resources of my land, and the lands near and surrounding the proposed pipeline 16 

route. 17 

Q: Do you have any worries about potential impacts from the proposed pipeline 18 

to the soil of your land, or land near you? 19 

A: Yes, I believe that any construction, operation, and/or maintenance of the 20 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 21 

land, as well as land along and surrounding the proposed pipeline route.  This 22 

includes, but is not limited to, the reasons that we discussed above of disturbing 23 

the soil composition and makeup as it has naturally existed for thousands and 24 

millions of years during the construction process, and any future maintenance or 25 

removal process.  I’m gravely concerned about the fertility and the loss of 26 

economic ability of my property to grow the crops, or grow the grasses, or grow 27 

whatever it is at that time they exist on my property or that I may want to grow in 28 

the future, or that a future owner may want to grow.  The land will never be the 29 
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same from as it exists now undisturbed to after it is trenched up for the proposed 1 

pipeline. 2 

Q: Do you have any concerns about the potential impact of the proposed pipeline 3 

upon the groundwater over your land, or surrounding lands? 4 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 5 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 6 

groundwater of not only under my land, but also near and surrounding the pipeline 7 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 8 

simple and it is simply too valuable to our State and the country to put at 9 

unreasonable risk. 10 

Q: Do you have any concern about the potential impact of the proposed pipeline 11 

upon the surface water on, or near or around your land? 12 

A: Yes, I have significant concerns that any construction, operation, and/or 13 

maintenance of the proposed Keystone XL Pipeline would have detrimental 14 

impact upon the surface water of not only within my property boundary, but along 15 

and near and surrounding the pipeline route, and in fact, across the state of 16 

Nebraska.   17 

Q: Do you have any concern about the potential impacts of the proposed pipeline 18 

upon the wildlife and plants, other than your growing crops on or near your 19 

land? 20 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 21 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 22 

wildlife and the plants, not only that are located on or can be found upon my land, 23 

but also near and along the proposed pipeline route. 24 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 25 

fair market value of your land? 26 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 27 

pipeline underneath and across and through my property will negatively affect the 28 

fair market value at any point in the future, especially at that point in which I 29 
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would need to sell the property, or someone in my family would need to sell the 1 

property.  I do not believe, and certainly would not be willing to pay, the same 2 

price for land that had the pipeline located on it, versus land that did not.  I hope 3 

there is never a point where I’m in a position where I have to sell and have to 4 

realize as much value as I can out of my land.  But because it is my single largest 5 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 6 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 7 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 8 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 9 

not to mention all of the rights you give up by the nature of having the pipeline 10 

due to having the easement that we have previously discussed, for any reasonable 11 

person to think that the existence of the pipeline would not negatively affect my 12 

property’s value. 13 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 14 

testimony? 15 

A: Yes, I have. 16 

Q: Where have you seen that before? 17 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    18 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 19 

believe the portion of the alternative route in Nebraska essentially twins or 20 

parallels Keystone I.  21 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 22 

Application, and as found on Attachment No. 7, here to your testimony, is in 23 

the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe that the Keystone mainline alternative route as shown on 26 

Attachment No. 7 included with your testimony here is a major oil pipeline 27 

route that is in the public interest of Nebraska? 28 

A: No, I do not. 29 
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Q: Do you believe the portion of the proposed pipeline within Nebraska as found 1 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 2 

A: No, I do not. 3 

Q: Do you believe there is any potential route for the proposed Keystone XL 4 

Pipeline across, within, under, or through the State of Nebraska that is in the 5 

public interest of the citizens of Nebraska? 6 

A: No, I do not. 7 

Q: Why do you hold that belief? 8 

A: Because there simply is no public interest based on all of the factors that I am 9 

aware and that I have read and that I have studied that this Commission is to 10 

consider that would establish that a for-profit foreign-owned pipeline that simply 11 

crosses Nebraska because we are geographically in the way between where tar 12 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 13 

public interest of Nebraskans. We derive no benefit from this project. It is not for 14 

public use. Nebraska is simply in the way and when all considerations are taken in 15 

there is no net benefit of any kind for Nebraska should this project be placed in our 16 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 17 

the negative impacts and concerns. 18 

Q: What do you think about the applicant, TransCanada’s argument that it’s 19 

preferred route for its proposed Keystone XL Pipeline is in the public interest 20 

of Nebraska because it may bring temporary jobs during the construction 21 

phase to Nebraska? 22 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 23 

temporary or on a permanent basis, don’t come with a project that has all the 24 

potential and foreseeable negative impacts, many of which we have discussed here 25 

and other witnesses throughout the course of this hearing have and will discuss.  If 26 

I decide to hire and employ someone to help me out in my farming or ranching 27 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 28 

to my land or my town or my county or my state.  And I’ve hired someone who is 29 
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working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 1 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 2 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 3 

from TransCanada’s own statements that the jobs numbers they originally touted 4 

were determined to be a minute fraction of the permanent jobs that had been 5 

projected. According to their answer to our Interrogatory No. 191, TransCanada 6 

has created only thirty-four (34) jobs within Nebraska working specifically on 7 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 8 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 9 

Further, according to their answer to Interrogatory No. 199, TransCanada would 10 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 11 

constructed on its Preferred Route or its Mainline Alternative Route. 12 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 13 

because it would cross your land? 14 

A: No, absolutely not.  I am opposed to this project because it is not in the public 15 

interest, neither within my community nor within our state. 16 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 17 

was to cross someone else’s land? 18 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 19 

the fear and anxiety and potential foreseeable risks and negative impacts that this 20 

type of a project carrying this type of product brings foisted upon anyone in this 21 

state or any other state. 22 

Q: Do you think there is any intelligent route for the proposed Keystone XL 23 

Pipeline to cross the state of Nebraska? 24 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 25 

this project anywhere within Nebraska is within the public interest.  However, if 26 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 27 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 28 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 29 
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preferred route and the mainline alternative routes are economic liabilities our 1 

state cannot risk. 2 

Q: What do you rely upon to make that statement? 3 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 4 

already exists in that area is reason enough as it is not in our best interest or the 5 

public interests to have more major oil pipelines crisscrossing our state. Second, 6 

they have all the infrastructure already there in terms of relationships with the 7 

counties and local officials and first responders along that route. Third, they have 8 

already obtained easements from all the landowners along that route and have 9 

relationships with them. Fourth, that route avoids our most sensitive soils, the 10 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 11 

Aquifer. Sixth, they have already studied that route and previously offered it as an 12 

alternative. Seventh, it just makes the most sense that as a state we would have 13 

some intelligent policy of energy corridors and co-locating this type of 14 

infrastructure near each other. 15 

Q: Do you have any other concerns you would like to reiterate or can think of at 16 

this time you would like the Commissioners to understand? 17 

A: Yes. The pipeline still crosses the sand hills and the aquifer, which is Nebraska’s 18 

greatest resource. Millions of people rely on this good water and it would be a 19 

great disaster if pollution occurred. The soil here is very sandy and once the top 20 

soil and ground cover is disturbed you never get it back to natural. It will blow and 21 

wash; we have fought blow-outs for years. 22 

Q: Have you fully expressed each and every opinion, concern, or fact you would 23 

like the Public Service Commissioners to consider in their review of 24 

TransCanada’s Application? 25 

A: No, I have not. I have shared that which I can think of as of the date I signed this 26 

document below but other things may come to me or my memory may be 27 

refreshed and I will add and address those things at the time of the Hearing in 28 

August and address any additional items at that time as is necessary. Additionally, 29 
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I have not had an adequate amount of time to receive and review all of 1 

TransCanada’s answers to our discovery and the discovery of others so it was 2 

impossible to competently and completely react to that in my testimony here and I 3 

reserve the right to also address anything related to discovery that has not yet 4 

concluded as of the date I signed this document below. Lastly, certain documents 5 

requested have not yet been produced by TransCanada and therefore I may have 6 

additional thoughts on those I will also share at the hearing as needed. 7 

Q: Does Attachment No. 8 here contain other documents you are competent to 8 

speak about that you wish to be part of your testimony and to discuss in more 9 

detail as needed at the August 2017 Hearing?  10 

A: Yes.  11 

Q: What is it that you are requesting the Public Service Commissioners do in 12 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 13 

across Nebraska? 14 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 15 

a temporary job spike that this project may bring to a few counties and beyond the 16 

relatively small amount of taxes this proposed foreign pipeline would possibly 17 

generate.  And, instead think about the perpetual and forever impacts of this 18 

pipeline as it would have on the landowners specifically, first and foremost, but 19 

also thereby upon the entire state of Nebraska, and to determine that neither the 20 

preferred route nor the Keystone mainline alternative route are in the public 21 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 22 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 23 

an application for a route in Nebraska, that the only potential route that would 24 

make any intelligent sense whatsoever would be twinning or near paralleling of 25 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 26 

sense to add yet another major oil pipeline crisscrossing our state creating new 27 

pumping stations, creating new impacts on additional counties and communities 28 

and going through all of the court processes with myself and other landowners like 29 
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me when this applicant already has relationships with the landowners, the towns 1 

and the communities along Keystone I, and that Keystone I is firmly outside of the 2 

sand hills and a significantly further portion away from the heart of the Ogallala 3 

Aquifer than the preferred route or the Keystone mainline alternative route. 4 

Q: Are all of your statements in your testimony provided above true and 5 

accurate as of the date you signed this document to the best of your 6 

knowledge? 7 

A: Yes, they are. 8 

Q: Thank you, I have no further questions at this time and reserve the right to 9 

ask you additional questions at the August 2017 Hearing. 10 
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Q: Please state your name. 1 

A: My name is Sandra Breiner. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Lonnie “L.A.” Breiner. 16 
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Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q: Do you earn any income from this land? 4 

A: Yes. 5 

Q: Have you depended on the income from your land to support your livelihood 6 

or the livelihood of your family? 7 

A: Yes. 8 

Q: Have you ever in the past or have you thought about in the future leasing all 9 

or a portion of your land in question here? 10 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 11 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 12 

all the restrictions and risks and potential negative impacts to farming or ranching 13 

operations as opposed to land that did not have those same risks. If I was looking 14 

to lease or rent ground I would pay more for comparable non-pipeline land than I 15 

would for comparable pipeline land and I think most folks would think the same 16 

way. This is another negative economic impact that affects the landowner and the 17 

county and the state and will forever and ever should TransCanada’s preferred or 18 

mainline alternative routes be approved. If they were to twin or closely parallel to 19 

Keystone I the vast majority of landowners would be those that already have a 20 

pipeline so there would be considerable less new incremental negative impacts. 21 

Q: Do you have similar concerns about selling the land? 22 

A: Well I hope not to have to sell the land in my lifetime but times change and you 23 

never know what is around the corner and yes I am concerned that if another piece 24 

of ground similar to mine were for sale and it did not have the pipeline and mine 25 

did that I would have a lower selling price. I think this would be true for pipeline 26 

ground on both the preferred and mainline alternative routes. 27 

Q:  What is your intent with your land after you die? 28 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 3, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 
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A: Yes, it is. 1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative the their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at any time 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement? 3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 



17 
 

Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: Our farms with electric irrigation systems have schedules of on and off time to 1 

irrigate so what will happen when the pipeline uses a lot of our electricity? Also 2 

our roads are not good enough for the large trucks and heavy equipment needed to 3 

put the pipeline in. all the extra people will also tax our law enforcement people. 4 

We don’t need more temporary jobs, which it won’t provide anyway; we just need 5 

someone who will work – every paper is full of help wanted ads. 6 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 7 

crude oil pipeline in its preferred location, or ultimate location across the 8 

state of Nebraska? 9 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 10 

or even bullied around and being made to feel scared that they did not have any 11 

options but to sign whatever papers TransCanada told them they had to. I am 12 

aware of folks being threatened that their land would be taken if they didn’t follow 13 

what TransCanada was saying. I am aware of tactics to get people to sign 14 

easements that I don’t believe have any place in Nebraska or anywhere such as 15 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 16 

landowners and convince them they should sign TransCanada’s easement 17 

agreements. I am aware of older folks and widows or widowers feeling they had 18 

no choice but to sign TransCanada’s Easement and they didn’t know they could 19 

fight or stand up for themselves. From a more practical standpoint, I am worried 20 

that according to their answer to our Interrogatory No. 211, TransCanada only 21 

owns and operates one (1) major oil pipeline. They simply do not have the 22 

experience with this type of pipeline and that scares me. There are others but that 23 

is what I can recollect at this time and if I remember more or my recollection is 24 

refreshed I will share those with the Commissioners at the Hearing in August. 25 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 26 

landowner is reasonable or just? 27 

A: No, I do not. 28 
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Q: Do you have any concern about limitations that the construction of this 1 

proposed pipeline across your affected land would prevent construction of 2 

future structures upon the portion of your land affected by the proposed 3 

easement and immediately surrounding areas? 4 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 5 

structures directly across or touching the easement, and it would be unwise and I 6 

would be uncomfortable to build anything near the easement for fear of being 7 

blamed in the future should any damage or difficulty result on my property in 8 

regards to the pipeline. 9 

Q: Do you think such a restriction would impact you economically? 10 

A: Well yes, of course.   11 

Q: How do you think such a restriction would impact you economically? 12 

A: The future of this land may not be exactly how it’s being used as of this moment, 13 

and having the restrictions and limiting my ability to develop my land in certain 14 

ways presents a huge negative economic impact on myself, my family, and any 15 

potential future owner of the property. You have no idea how I or the future owner 16 

may want to use this land in the future or the other land across Nebraska 17 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 18 

ago it would have been hard to imagine all the advances that we have now or how 19 

things change. Because the Easement is forever and TransCanada gets the rights in 20 

my land forever we have to think with a very long term view. By placing their 21 

pipeline on under across and through my land that prevents future development 22 

which greatly negatively impacts future taxes and tax revenue that could have 23 

been generated by the County and State but now will not. When you look at the 24 

short blip of economic activity that the two years of temporary construction efforts 25 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 26 

and restrictions TransCanada is forcing upon us and Nebraska. 27 

Q: Do you have any concerns about the environmental impact of the proposed 28 

pipeline? 29 
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A: Yes, I do.   1 

Q: What are some of those concerns? 2 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 3 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 4 

a detrimental impact upon the environment of my land specifically, as well as the 5 

lands near my land and surrounding the proposed pipeline route. 6 

Q: Do you have any other environmental concerns? 7 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 8 

construction and/or maintenance and operation. I am concerned about spills and 9 

leaks that TransCanada has had in the past and will have in the future. This could 10 

be catastrophic to my operations or others and to my county and the State. 11 

Q: Do you have any thoughts regarding if there would be an impact upon the 12 

natural resources on or near your property due to the proposed pipeline? 13 

A: Yes, I believe that any construction, operation, and/or maintenance of the 14 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 15 

resources of my land, and the lands near and surrounding the proposed pipeline 16 

route. 17 

Q: Do you have any worries about potential impacts from the proposed pipeline 18 

to the soil of your land, or land near you? 19 

A: Yes, I believe that any construction, operation, and/or maintenance of the 20 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 21 

land, as well as land along and surrounding the proposed pipeline route.  This 22 

includes, but is not limited to, the reasons that we discussed above of disturbing 23 

the soil composition and makeup as it has naturally existed for thousands and 24 

millions of years during the construction process, and any future maintenance or 25 

removal process.  I’m gravely concerned about the fertility and the loss of 26 

economic ability of my property to grow the crops, or grow the grasses, or grow 27 

whatever it is at that time they exist on my property or that I may want to grow in 28 

the future, or that a future owner may want to grow.  The land will never be the 29 
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same from as it exists now undisturbed to after it is trenched up for the proposed 1 

pipeline. 2 

Q: Do you have any concerns about the potential impact of the proposed pipeline 3 

upon the groundwater over your land, or surrounding lands? 4 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 5 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 6 

groundwater of not only under my land, but also near and surrounding the pipeline 7 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 8 

simple and it is simply too valuable to our State and the country to put at 9 

unreasonable risk. 10 

Q: Do you have any concern about the potential impact of the proposed pipeline 11 

upon the surface water on, or near or around your land? 12 

A: Yes, I have significant concerns that any construction, operation, and/or 13 

maintenance of the proposed Keystone XL Pipeline would have detrimental 14 

impact upon the surface water of not only within my property boundary, but along 15 

and near and surrounding the pipeline route, and in fact, across the state of 16 

Nebraska.   17 

Q: Do you have any concern about the potential impacts of the proposed pipeline 18 

upon the wildlife and plants, other than your growing crops on or near your 19 

land? 20 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 21 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 22 

wildlife and the plants, not only that are located on or can be found upon my land, 23 

but also near and along the proposed pipeline route. 24 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 25 

fair market value of your land? 26 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 27 

pipeline underneath and across and through my property will negatively affect the 28 

fair market value at any point in the future, especially at that point in which I 29 
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would need to sell the property, or someone in my family would need to sell the 1 

property.  I do not believe, and certainly would not be willing to pay, the same 2 

price for land that had the pipeline located on it, versus land that did not.  I hope 3 

there is never a point where I’m in a position where I have to sell and have to 4 

realize as much value as I can out of my land.  But because it is my single largest 5 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 6 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 7 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 8 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 9 

not to mention all of the rights you give up by the nature of having the pipeline 10 

due to having the easement that we have previously discussed, for any reasonable 11 

person to think that the existence of the pipeline would not negatively affect my 12 

property’s value. 13 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 14 

testimony? 15 

A: Yes, I have. 16 

Q: Where have you seen that before? 17 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    18 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 19 

believe the portion of the alternative route in Nebraska essentially twins or 20 

parallels Keystone I.  21 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 22 

Application, and as found on Attachment No. 7, here to your testimony, is in 23 

the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe that the Keystone mainline alternative route as shown on 26 

Attachment No. 7 included with your testimony here is a major oil pipeline 27 

route that is in the public interest of Nebraska? 28 

A: No, I do not. 29 
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Q: Do you believe the portion of the proposed pipeline within Nebraska as found 1 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 2 

A: No, I do not. 3 

Q: Do you believe there is any potential route for the proposed Keystone XL 4 

Pipeline across, within, under, or through the State of Nebraska that is in the 5 

public interest of the citizens of Nebraska? 6 

A: No, I do not. 7 

Q: Why do you hold that belief? 8 

A: Because there simply is no public interest based on all of the factors that I am 9 

aware and that I have read and that I have studied that this Commission is to 10 

consider that would establish that a for-profit foreign-owned pipeline that simply 11 

crosses Nebraska because we are geographically in the way between where tar 12 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 13 

public interest of Nebraskans. We derive no benefit from this project. It is not for 14 

public use. Nebraska is simply in the way and when all considerations are taken in 15 

there is no net benefit of any kind for Nebraska should this project be placed in our 16 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 17 

the negative impacts and concerns. 18 

Q: What do you think about the applicant, TransCanada’s argument that it’s 19 

preferred route for its proposed Keystone XL Pipeline is in the public interest 20 

of Nebraska because it may bring temporary jobs during the construction 21 

phase to Nebraska? 22 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 23 

temporary or on a permanent basis, don’t come with a project that has all the 24 

potential and foreseeable negative impacts, many of which we have discussed here 25 

and other witnesses throughout the course of this hearing have and will discuss.  If 26 

I decide to hire and employ someone to help me out in my farming or ranching 27 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 28 

to my land or my town or my county or my state.  And I’ve hired someone who is 29 
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working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 1 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 2 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 3 

from TransCanada’s own statements that the jobs numbers they originally touted 4 

were determined to be a minute fraction of the permanent jobs that had been 5 

projected. According to their answer to our Interrogatory No. 191, TransCanada 6 

has created only thirty-four (34) jobs within Nebraska working specifically on 7 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 8 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 9 

Further, according to their answer to Interrogatory No. 199, TransCanada would 10 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 11 

constructed on its Preferred Route or its Mainline Alternative Route. 12 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 13 

because it would cross your land? 14 

A: No, absolutely not.  I am opposed to this project because it is not in the public 15 

interest, neither within my community nor within our state. 16 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 17 

was to cross someone else’s land? 18 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 19 

the fear and anxiety and potential foreseeable risks and negative impacts that this 20 

type of a project carrying this type of product brings foisted upon anyone in this 21 

state or any other state. 22 

Q: Do you think there is any intelligent route for the proposed Keystone XL 23 

Pipeline to cross the state of Nebraska? 24 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 25 

this project anywhere within Nebraska is within the public interest.  However, if 26 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 27 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 28 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 29 
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preferred route and the mainline alternative routes are economic liabilities our 1 

state cannot risk. 2 

Q: What do you rely upon to make that statement? 3 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 4 

already exists in that area is reason enough as it is not in our best interest or the 5 

public interests to have more major oil pipelines crisscrossing our state. Second, 6 

they have all the infrastructure already there in terms of relationships with the 7 

counties and local officials and first responders along that route. Third, they have 8 

already obtained easements from all the landowners along that route and have 9 

relationships with them. Fourth, that route avoids our most sensitive soils, the 10 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 11 

Aquifer. Sixth, they have already studied that route and previously offered it as an 12 

alternative. Seventh, it just makes the most sense that as a state we would have 13 

some intelligent policy of energy corridors and co-locating this type of 14 

infrastructure near each other. 15 

Q: Do you have any other concerns you would like to reiterate or can think of at 16 

this time you would like the Commissioners to understand? 17 

A: Yes. The pipeline still crosses the sand hills and the aquifer, which is Nebraska’s 18 

greatest resource. Millions of people rely on this good water and it would be a 19 

great disaster if pollution occurred. The soil here is very sandy and once the top 20 

soil and ground cover is disturbed you never get it back to natural. It will blow and 21 

wash; we have fought blow-outs for years. 22 

Q: Have you fully expressed each and every opinion, concern, or fact you would 23 

like the Public Service Commissioners to consider in their review of 24 

TransCanada’s Application? 25 

A: No, I have not. I have shared that which I can think of as of the date I signed this 26 

document below but other things may come to me or my memory may be 27 

refreshed and I will add and address those things at the time of the Hearing in 28 

August and address any additional items at that time as is necessary. Additionally, 29 
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I have not had an adequate amount of time to receive and review all of 1 

TransCanada’s answers to our discovery and the discovery of others so it was 2 

impossible to competently and completely react to that in my testimony here and I 3 

reserve the right to also address anything related to discovery that has not yet 4 

concluded as of the date I signed this document below. Lastly, certain documents 5 

requested have not yet been produced by TransCanada and therefore I may have 6 

additional thoughts on those I will also share at the hearing as needed. 7 

Q: Does Attachment No. 8 here contain other documents you are competent to 8 

speak about that you wish to be part of your testimony and to discuss in more 9 

detail as needed at the August 2017 Hearing?  10 

A: Yes.  11 

Q: What is it that you are requesting the Public Service Commissioners do in 12 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 13 

across Nebraska? 14 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 15 

a temporary job spike that this project may bring to a few counties and beyond the 16 

relatively small amount of taxes this proposed foreign pipeline would possibly 17 

generate.  And, instead think about the perpetual and forever impacts of this 18 

pipeline as it would have on the landowners specifically, first and foremost, but 19 

also thereby upon the entire state of Nebraska, and to determine that neither the 20 

preferred route nor the Keystone mainline alternative route are in the public 21 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 22 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 23 

an application for a route in Nebraska, that the only potential route that would 24 

make any intelligent sense whatsoever would be twinning or near paralleling of 25 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 26 

sense to add yet another major oil pipeline crisscrossing our state creating new 27 

pumping stations, creating new impacts on additional counties and communities 28 

and going through all of the court processes with myself and other landowners like 29 
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me when this applicant already has relationships with the landowners, the towns 1 

and the communities along Keystone I, and that Keystone I is firmly outside of the 2 

sand hills and a significantly further portion away from the heart of the Ogallala 3 

Aquifer than the preferred route or the Keystone mainline alternative route. 4 

Q: Are all of your statements in your testimony provided above true and 5 

accurate as of the date you signed this document to the best of your 6 

knowledge? 7 

A: Yes, they are. 8 

Q: Thank you, I have no further questions at this time and reserve the right to 9 

ask you additional questions at the August 2017 Hearing. 10 





 

 

Before the Nebraska Public Service Commission 

 

 

In the Matter of the Application 

 

                         of 

 

TransCanada Keystone Pipeline, LP 

for Route Approval of Keystone XL 

Pipeline Project, Pursuant to Major Oil 

Pipeline Siting Act 

 

 

Application No: OP-003 

 

 

 

Direct Testimony of  

James Carlson in 

Support of Landowner Intervenors 

 

 

State of Nebraska  ) 

    ) ss. 

Polk  County  ) 

 

 

Q: Please state your name. 1 

A: My name is James “Jim” Carlson. I am the president of C.R.C., Inc. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do, multiple fields and they are located in Polk County. My wife and I own 10 

land through Trusts that would be affected and land owned by my corporation 11 

C.R.C., Inc. would also be affected. 12 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 13 

photo(s) of your land in question here with the area of the proposed KXL 14 

pipeline depicted?  15 

A: Yes. 16 
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Q: What do you do for a living? 1 

A: Farmer. 2 

Q: If you are you married tell us your spouse’s name please? 3 

A: Christine. 4 

Q: Do you have children? 5 

A: Yes. 6 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 7 

and or your family? 8 

A. Yes. 9 

Q:  For the land that would be affected and impacted by the proposed KXL tar 10 

sands pipeline give the Commissioners a sense how long the land has been in 11 

your family and a little history of the land. 12 

A: Land has been in the family for over 100 years, hundred and one years to be exact.  13 

We are being awarded at the Polk County Fair this summer as Century Family 14 

Farm members. The pipeline will be crossing 359 acre center-pivot erected in 15 

2017.  16 

Q: Do you earn any income from this land? 17 

A: Yes. 18 

Q: Have you depended on the income from your land to support your livelihood 19 

or the livelihood of your family? 20 

A: Yes. 21 

Q: Have you ever in the past or have you thought about in the future leasing all 22 

or a portion of your land in question here? 23 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 24 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 25 

all the restrictions and risks and potential negative impacts to farming or ranching 26 

operations as opposed to land that did not have those same risks. If I was looking 27 

to lease or rent ground I would pay more for comparable non-pipeline land than I 28 

would for comparable pipeline land and I think most folks would think the same 29 
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way. This is another negative economic impact that affects the landowner and the 1 

county and the state and will forever and ever should TransCanada’s preferred or 2 

mainline alternative routes be approved. If they were to twin or closely parallel to 3 

Keystone I the vast majority of landowners would be those that already have a 4 

pipeline so there would be considerable less new incremental negative impacts. 5 

Q: Do you have similar concerns about selling the land? 6 

A: Well I hope not to have to sell the land in my lifetime but times change and you 7 

never know what is around the corner and yes I am concerned that if another piece 8 

of ground similar to mine were for sale and it did not have the pipeline and mine 9 

did that I would have a lower selling price. I think this would be true for pipeline 10 

ground on both the preferred and mainline alternative routes. 11 

Q:  What is your intent with your land after you die? 12 

A:  Like I said I hope not to have to sell and I hope that it stay in the family for years 13 

to come but I have thought about getting out if this pipeline were to come through. 14 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 15 

Pipeline would cross the land described above and owned by you? 16 

A: Yes. 17 

Q: Were you or an entity for which you are a member, shareholder, or director 18 

previously sued by TransCanada Keystone Pipeline, LP? 19 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 20 

petition for condemnation against our land so it could place its proposed pipeline 21 

within an easement that it wanted to take from us on our land. 22 

Q: Did you defend yourself and your land in that condemnation action? 23 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 24 

and expenses in our resistance of TransCanada’s lawsuit against us. 25 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 26 

incurred? 27 

A: No, they have not. 28 
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Q: In its lawsuit against you, did TransCanada identify the amount of your 1 

property that it wanted to take for its proposed pipeline? 2 

A: The lawsuit against us stated they would take the amount of property that is 3 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 4 

and equipment reasonably necessary to operate the pipeline. 5 

Q: Did TransCanada define what they meant by “property that is reasonably 6 

necessary”? 7 

A: No, they did not. 8 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 9 

property portion of your land? 10 

A: Yes, they did. 11 

Q: Did TransCanada describe what rights it proposed to take related to the 12 

eminent domain property on your land? 13 

A: Yes, they did. 14 

Q: What rights that they proposed to take did they describe? 15 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 16 

operate, and maintain the pipeline and the plant and equipment reasonably 17 

necessary to operate the pipeline, specifically including surveying, laying, 18 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 19 

reconstructing, removing and abandoning one pipeline, together with all fittings,  20 

cathodic protection equipment, pipeline markers, and all their equipment and 21 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 22 

petroleum products, and all by-products thereof.” 23 

Q: Prior to filing an eminent domain lawsuit to take your land that 24 

TransCanada identified, do you believe they attempted to negotiate in good 25 

faith with you? 26 

A: No, I do not. 27 

Q: Did TransCanada at any time approach you with or deliver to you their 28 

proposed easement and right-of-way agreement? 29 
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A: Yes, they did. 1 

Q: At the time you reviewed TransCanada’s easement and right-of-way 2 

agreement, did you understand that they would be purchasing a fee title 3 

interest in your property or that they were taking something else? 4 

A: I understood that they proposed to have the power to take both a temporary 5 

construction easement that could last for a certain period of time and then also a 6 

permanent easement which they described to be 50 feet across or in width, and 7 

that would run the entire portion of my property from where a proposed pipeline 8 

would enter my property until where it would exit the property. 9 

Q: Is the document included with your testimony here as Attachment No. 3, a 10 

true and accurate copy of each of TransCanada’s proposed Easement and 11 

Right-of-Way agreement that they included with their condemnation lawsuit 12 

against you? 13 

A: Yes, they are. TransCanada condemned multiple properties.  14 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 15 

and Right-of-Way agreement? 16 

A: Yes, I have. 17 

Q: What is your understanding of the significance of the Easement and Right-of-18 

Way agreement as proposed by TransCanada? 19 

A: My understanding is that this is the document that will govern all of the rights and 20 

obligations and duties as well as the limitations of what I can and cannot do and 21 

how I and any future landowner and any person I invite to come onto my property 22 

must behave as well as what TransCanada is and is not responsible for and how 23 

they can use my land. 24 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 25 

agreement do you have any concerns about any portions of it or any of the 26 

language either included in the document or missing from the proposed 27 

document? 28 
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A: Yes, I have a number of significant concerns and worries about the document and 1 

how the language included and the language not included potentially negatively 2 

impacts my land and thereby potentially negatively impacts my community and 3 

my state.   4 

Q: I would like you to walk the Commissioners through each and every one of 5 

your concerns about TransCanada’s proposed Easement and Right-of-Way 6 

agreement so they can develop an understanding of how that language and 7 

the terms of that contract, in your opinion, potentially negatively impacts you 8 

and your land.  So, if you can start at the beginning of that document and 9 

let’s work our way through it, okay? 10 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 11 

Easement and Right-of-Way agreement and how it negatively could affect my 12 

property rights and my economic interests. 13 

Q. Okay, let’s start with your first concern please. 14 

A: The very first sentence talks about consideration or how much money they will 15 

pay to compensate me for all of the known and unknown affects and all of the 16 

rights I am giving up and for all the things they get to do to my land and for what 17 

they will prevent me from doing on my land and they only will pay me one time at 18 

the signing of the easement agreement. That is a huge problem. 19 

Q: Explain to the Commissioners why that is a problem. 20 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 21 

landowner because they want to have my land forever for use as they see fit so 22 

they can make a daily profit from their customers. If I was to lease ground from 23 

my neighbor I would typically pay twice a year every year as long as they granted 24 

me the rights to use their land. That only makes sense – that is fair. If I was going 25 

to rent a house in town I would typically pay monthly, every month until I gave up 26 

my right to use that house. By TransCanada getting out on the cheap and paying 27 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 28 

revenue collection on the money I would be paid and then pay taxes on and 29 
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contribute to this state and this country. It is money I would be putting back into 1 

my local community both spending and stimulating the local economy and 2 

generating more economic activity right here. Instead TransCanada’s shareholders 3 

keep all that money and it never finds its way to Nebraska.  4 

Q: What is your next concern? 5 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 6 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 7 

limited partnership…” and I have no idea who that really is. I have no idea who is 8 

forcing this pipeline on us or who the owners of the entities are, or what are the 9 

assets backing this limited partnership, or who the general partner is, or who all 10 

the limited partners are, and who makes up the ownership of the these partners or 11 

the structure or any of the basic things you would want to know and understand if 12 

you would want to do business with such an outfit. According to TransCanada’s 13 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 14 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 15 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 16 

basically nothing. That is really scary since the general partner has the liability but 17 

virtually none of the ownership and who knows if it has any other assets. 18 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 19 

percent clear on exactly who could become the owner of about 275 miles of 20 

Nebraska land? 21 

A:  No. 22 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 23 

percent clear on exactly who will be operating and responsible for 24 

approximately 275 miles of tar sands pipeline underneath and through 25 

Nebraska land? 26 

A:  No. 27 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 28 

and the State of Nebraska of TransCanada’s easement terms. 29 
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A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 1 

called “Grantee”)…” and this concerns me because it would allow the easement to 2 

be transferred or sold to someone or some company or country or who knows what 3 

that I don’t know and who we may not want to do business with. This pipeline 4 

would be a huge asset for TransCanada and if they can sell to the highest bidder 5 

that could have terrible impacts upon all of Nebraska depending upon who may 6 

buy it and I don’t know of any safeguards in place for us or the State to veto or 7 

have any say so in who may own, operate, or be responsible for this pipeline in the 8 

future. 9 

Q: Do you think that type of uncertainty and lack of control over a major piece 10 

of infrastructure crossing our State is in the public interest? 11 

A: No, certainly not, in fact, just the opposite. 12 

Q: What’s next? 13 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 14 

really concerns me. Why does the easement and right-of-way have to be perpetual 15 

and permanent? That is the question myself and my family want an answer to. 16 

Perpetual to me is like forever and that doesn’t make sense. 17 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 18 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 19 

data proving there is a perpetual supply of tar sands. I am not aware in 20 

TransCanada’s application where it proves there is a perpetual necessity for this 21 

pipeline. My understanding of energy infrastructure like wind towers is they have 22 

a decommission plan and actually take the towers down when they become 23 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 24 

will, and I want my family or future Nebraska families to have that land as 25 

undisturbed as possible and it is not in my interest or the public interest of 26 

Nebraska to be forced to give up perpetual and permanent rights in the land for 27 

this specific kind of pipeline project. 28 

Q: Okay, what is your next concern? 29 
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A: The easement language includes all these things TransCanada can do and it says 1 

“…abandoning in place…” so they can just leave this pipeline under my ground 2 

until the end of time just sitting there while they are not using it, but I am still 3 

prevented from doing on my land and using my land what I would like. If I owned 4 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 5 

there. It doesn’t make sense and it scares me and it is not in my interest or the 6 

public interest of Nebraska to allow this. 7 

Q: Now it looks like we are ready to go to the second page of the Easement is that 8 

right? 9 

A: Yes. 10 

Q: So now on the second page of the Easement what are your concerns? 11 

A: Here the Easement identifies a 24-month deadline to complete construction of the 12 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 13 

starts to run from the moment “actual pipeline installation activities” begin on 14 

Landowners property. It appears that TransCanada would define this phrase as 15 

needed. It would be wise to explain what types of TransCanada action constitutes  16 

“installation activity” For instance, would the placement and storage of an 17 

excavator or other equipment on or near the Easement property be an activity or 18 

would earth have to be moved before the activity requirement is triggered. This 19 

vague phrase is likely to lead to future disputes and litigation that is not in the best 20 

interest of the welfare of Nebraska and would not protect property interests. The 21 

24-months can also be extended in the case of “force majeure.” My understanding 22 

is that force majeure is often used to insulate a party to a contract when events 23 

occur that are completely out of their control. In TransCanada’s easement this is 24 

expanded to include “without limitation…availability of labor and materials.” 25 

Extending this language to labor and materials is problematic because these are 26 

two variables that TransCanada does have some or significant control over and to 27 

allow extension of the 24-month period over events not truly out of the control of 28 



10 
 

TransCanada and without further provision for compensation for the Landowner is 1 

not conducive to protection of property rights. 2 

Q: Okay, what is your next concern? 3 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 4 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 5 

reasonable costs and expenses” will pay for damages caused but then limits 6 

TransCanada’s liability to certain circumstances. There is no definition of 7 

“commercially reasonable” and no stated right that the Landowner would get to 8 

determine the amounts of cost or expense that is “commercially reasonable.”  9 

TransCanada excepts out from their liability any damages that are caused by 10 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 11 

Landowner. It is understandable that if the Landowner were to willfully and 12 

intentionally cause damages to the pipeline that Landowner should be liable. 13 

However, anything short of willful misconduct should be the lability of 14 

TransCanada who is subjecting the pipeline on the Landowner and who is making 15 

a daily profit from that pipeline. When evaluating the impact on property rights of 16 

this provision, you must consider the potentially extremely expensive fight a 17 

Landowner would have over this question of whether or not damage was an act of 18 

negligence. Putting this kind of potential liability upon the Landowner is 19 

incredibly problematic and is detrimental to the protection of property rights. I 20 

don’t think this unilateral power which I can’t do anything about as the landowner 21 

is in the best economic interest of the land in question or the State of Nebraska for 22 

landowners to be treated that way. 23 

Q: Is there any specific event or example you are aware of that makes this 24 

concern more real for you? 25 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 26 

Nemaha County, Nebraska landowner farmers who accidently struck two 27 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 28 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 29 
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negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 1 

copy of the Federal Court Complaint is here as Attachment No. 4. 2 

Q: What is your next concern with the Easement language? 3 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 4 

they choose unless 1) any Landowner use interferes in any way with 5 

TransCanada’s exercise of any of its rights within the Easement, or 2) 6 

TransCanada decides to take any action on the property it deems necessary to 7 

prevent injury, endangerment or interference with anything TransCanada deems 8 

necessary to do on the property. Landowner is also forbidden from excavating 9 

without prior authorization by TransCanada. So my understanding is that 10 

TransCanada will unilaterally determine what Landowner can and can’t do based 11 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 12 

could also completely deny my request to excavate. Further, TransCanada retains 13 

all “privileges necessary or convenient for the full use of the rights” granted to 14 

them in the Easement. Again, TransCanada unilaterally can decide to the 15 

detriment of the property rights of Landowner what TransCanada believes is 16 

necessary or convenient for it. And there is no option for any additional 17 

compensation to landowner for any right exercised by TransCanada that leads to 18 

the removal of trees or plants or vegetation or buildings or structures or facilities 19 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 20 

rights without having to compensate Landowner for such further destruction or 21 

losses are not conducive to the protection of property rights or economic interest. 22 

Q:  What is the next concern you have? 23 

A: The Easement also allows some rights for Landowner but restricts them at the 24 

same time and again at the sole and unilateral decision making of TransCanada. 25 

TransCanada will determine if the actions of Landowner might in anyway 26 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 27 

any appurtenances thereon to the pipeline itself or to their access to the Easement 28 

or within the Easement and TransCanada retains the right at any time, whether 29 
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during growing season or not, to travel “within and along Easement Area on foot 1 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 2 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 3 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 4 

undefined and unilateral restrictions are not conducive to the protection of 5 

property rights or economic interest. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 8 

Landowner’s land any debris of any kind without any input or power of 9 

Landowner to demand an alternative method or location of debris disposal. Such 10 

unilateral powers would negatively affect Landowners property are not conducive 11 

to the protection of property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 14 

“where rock is encountered” mean and why does TransCanada solely get to 15 

determine whether or not this phrase is triggered. This phrase could be used to 16 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 17 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 18 

affect Landowners property are not conducive to the protection of property rights. 19 

A shallow pipeline is much more likely to become a danger and liability in the 20 

future given farming operations and buried irrigation lines and other factors 21 

common to the current typical agricultural uses of the land in question impacted 22 

by TransCanada’s preferred pipeline route. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: There are more vague concepts solely at the determination of TransCanada such as 25 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 26 

possible.” There is nothing here that defines this or provides a mechanism for 27 

documenting or memorializing “pre-construction position” so as to minimize 28 

costly legal battles or wasted Landowner time attempting to recreate the soil 29 
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condition on their fields or pasture. Such unilateral powers would negatively affect 1 

Landowners property are not conducive to the protection of property rights or 2 

economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 5 

appurtenances thereto in place on, under, across, or through Nebraska land at any 6 

time it chooses. There is no provision for Landowner compensation for such 7 

abandonment nor any right for the Landowner to demand removal. Such unilateral 8 

powers would negatively affect Landowners property are not conducive to the 9 

protection of property rights or economic interest. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: TransCanada has the power to unilaterally move or modify the location of any 12 

Easement area whether permanent or temporary at their sole discretion. 13 

Regardless, if Landowner has taken prior steps relative the their property in 14 

preparation or planning of TransCanada’s taking of the initial easement area(s), 15 

the language here does not require TransCanada to compensate the Landowner if 16 

they decide to move the easement anywhere on Landowners property. Such 17 

unilateral powers would negatively affect Landowners property are not conducive 18 

to the protection of property rights or economic interests. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 21 

transfer and be applicable to any future owner of the Land in question without the 22 

ability of the future Landowner to modify or negotiation any of the language in 23 

question to which it will be held to comply. 24 

Q:  What is the next concern you have with the Easement language? 25 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 26 

Easement to any person, company, country, etc. at their sole discretion at anytime 27 

to anyone. This also means that any buyer of the easement could do the same to a 28 

third buyer and so on forever. There is no change of control or sale provision in 29 
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place to protect the Landowner or Nebraska or to provide compensation for such 1 

change of control or ownership. It is not conducive to the protection of property 2 

rights or economic interests to allow unilateral unrestricted sale of the Easement 3 

thereby forcing upon the Landowner and our State a new unknown Easement 4 

owner. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: There are many terms in the Easement that are either confusing or undefined terms 7 

that are without context as to whether or not the Landowner would have any say 8 

so in determining what these terms mean or if the evaluation is solely in 9 

TransCanada’s control. Some of these vague undefined terms are as follows: 10 

i. “pipeline installation activities” 11 

ii. “availability of labor and materials”  12 

iii. “commercially reasonable costs and expenses”  13 

iv. “reasonably anticipated and foreseeable costs and expenses”  14 

v. “yield loss damages” 15 

vi. “diminution in the value of the property”  16 

vii. “substantially same condition”  17 

viii. “an actual or potential hazard”  18 

ix. “efficient”  19 

x. “convenient”  20 

xi. “endangered”  21 

xii. “obstructed”  22 

xiii. “injured”  23 

xiv. “interfered with”  24 

xv. “impaired”  25 

xvi. “suitable crossings”  26 

xvii. “where rock is encountered”  27 

xviii. “as nearly as practicable”  28 

xix. “pre-construction position”  29 
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xx. “pre-construction grade”  1 

xxi. “various engineering factors”    2 

Each one of these above terms and phrases as read in the context of the Easement 3 

could be problematic in many ways. Notably, undefined terms tend to only get 4 

definition in further legal proceedings after a dispute arises and the way the 5 

Easement is drafted, TransCanada has sole power to determine when and if a 6 

particular situation conforms with or triggers rights affected by these terms. For 7 

instance, “yield loss damages” should be specifically defined and spelled out 8 

exactly how the landowner is to be compensated and in what events on the front 9 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 10 

the Landowner is without contractual rights to define these terms or determine 11 

when rights related to them trigger and what the affects may be. 12 

Q: Do you have any other concerns about the Easement language that you can 13 

think of at this time? 14 

A: I reserve the right to discuss any additional concerns that I think of at the time of 15 

my live testimony in August. 16 

Q: Based upon what you have shared with the Commission above regarding 17 

TransCanada’s proposed Easement terms and agreement, do you believe 18 

those to be reasonable or just, under the circumstances of the pipeline’s 19 

impact upon you and your land? 20 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 21 

discussed previously. 22 

Q: Did TransCanada ever offer you financial compensation for the rights that 23 

they sought to obtain in your land, and for what they sought to prevent you 24 

and any future land owner of your property from doing in the future? 25 

A: Yes, we received an offer from them. 26 

Q: As the owner of the land in question and as the person who knows it better 27 

than anyone else, do you believe that TransCanada offered you just, or fair, 28 
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compensation for all of what they proposed to take from you so that their tar 1 

sands pipeline could be located across your property? 2 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 3 

offer for all the potential impacts and effects and the rights that I’m giving up, and 4 

what we will be prevented from doing in the future and how their pipeline would 5 

impact my property for ever and ever. 6 

Q: Has TransCanada at any time offered to compensate you annually, such as 7 

wind farm projects do, for the existence of their potential tar sands pipeline 8 

across your property. 9 

A: No, never. 10 

Q: At any time did TransCanada present you with or request that you, as the 11 

owner of the land in question, sign and execute a document called, “Advanced 12 

Release of Damage Claims and Indemnity Agreement?” 13 

A: Yes, they did and it was included in the County Court lawsuits against us. 14 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 15 

“Advanced Release of Damage Claims and Indemnity Agreement?  16 

A: Yes, it is. 17 

Q: What was your understanding of that document? 18 

A: When I read that document in the plain language of that document, it was my 19 

understanding that TransCanada was attempting to pay me a very small amount at 20 

that time in order for me to agree to give up my rights to be compensated from 21 

them in the future related to any damage or impact they may have upon my 22 

property “arising out of, in connection with, or alleged to resulted from 23 

construction or surveying over, under or on” my land. 24 

Q: Did you ever sign that document? 25 

A: No, I did not. 26 

Q: Why not? 27 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 28 

sum of money when I have no idea how bad the impacts or damages that they, or 29 
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their contractors, or subcontractors, or other agents or employees, may cause on 1 

my land at any time in the future that resulted from the construction or surveying 2 

or their activities upon my land. 3 

Q: When you reviewed this document, what did it make you feel? 4 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 5 

shield themselves against known and foreseeable impacts that their pipeline, and 6 

the construction of it, would have upon my land.  It made me feel that they knew it 7 

was in their financial interest to pay me as little as possible to prevent me from 8 

ever having the opportunity to seek fair compensation again, and that this must be 9 

based upon their experience of unhappy landowners and situations in other places 10 

where they have built pipelines. 11 

Q: Has TransCanada ever contacted you and specifically asked you if you 12 

thought their proposed location of their proposed pipeline across your land 13 

was in your best interest? 14 

A: No, they have not. 15 

Q: Has TransCanada ever contacted you and specifically asked you if you 16 

thought their proposed location of their proposed pipeline across your land 17 

was in the public interest of the State of Nebraska? 18 

A: No, they have not. 19 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 20 

Takings Clause? 21 

A: Yes, I am. 22 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 23 

an American citizens property? 24 

A: My understanding is that, according to the United States Constitution, that if the 25 

government is going to take land for public use, then in that case, or by taking for 26 

public use, it can only occur if the private land owner is compensated justly, or 27 

fairly. 28 
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Q: Has TransCanada ever contacted you specially to explain the way in which 1 

the public could use its proposed Keystone XL Pipeline? 2 

A: No, they have not. 3 

Q: Can you think of any way in which the public, that is the citizens of the State 4 

of Nebraska, can directly use the proposed TransCanada Keystone XL 5 

Pipeline, as it dissects the State of Nebraska? 6 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 7 

public benefits from this pipeline in any way, how they can use it any way, or how 8 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 9 

that the only reason it’s proposed to come through Nebraska, is that because we 10 

are geographically in the way from between where the privately-owned Tar Sands 11 

are located to where TransCanada wants to ship the Tar Sands to refineries in 12 

Houston, Texas. 13 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 14 

crude petroleum, or oil and petroleum by-products that you would like to 15 

ship in its pipeline? 16 

A: No, it has not. 17 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-18 

products that you, at this time or any time in the future, would desire to place 19 

for transport within the proposed TransCanada Keystone XL Pipeline? 20 

A: No, I do not. 21 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 22 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-23 

products within the proposed TransCanada Keystone XL Pipeline? 24 

A: No, I do not.  I’ve never heard of such a person or company like that. 25 

Q: Do you pay property taxes for the land that would be affected and impacted 26 

at the proposed TransCanada Keystone XL Pipeline? 27 

A: Yes, I do. 28 

Q: Why do you pay property taxes on that land? 29 
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A: Because that is the law.  The law requires us to pay the property taxes as the owner 1 

of that property. 2 

Q: Because you follow the law and pay property taxes, do you believe you 3 

deserve any special consideration or treatment apart from any other person 4 

or company that pays property taxes? 5 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 6 

just what you do. 7 

Q: Do you believe the fact that you pay property taxes entitles you to special 8 

treatment of any kind, or special rights of any kind? 9 

A: No, of course not. 10 

Q: Do you believe the fact that you pay property taxes on your land would be 11 

enough to qualify you to have the power of eminent domain to take land of 12 

your neighbors or other people in your county, or other people across the 13 

state of Nebraska? 14 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 15 

I expect an award for or any type of special consideration. 16 

Q: Have you at any time ever employed any person other than yourself? 17 

A: Well, yes I have. 18 

Q: Do you believe that the fact that you have, at some point in your life, 19 

employed one or more other persons entitle you to any special treatment or 20 

consideration above and beyond any other Nebraskan that has also employed 21 

one or more persons? 22 

A: No, of course not. 23 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 24 

have at one point employed another person within this state, entitles you to 25 

preferential treatment or consideration of any kind? 26 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 27 

don’t deserve any special treatment or consideration for that fact. 28 
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Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 1 

crude oil pipeline in its preferred location, or ultimate location across the 2 

state of Nebraska? 3 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 4 

or even bullied around and being made to feel scared that they did not have any 5 

options but to sign whatever papers TransCanada told them they had to. I am 6 

aware of folks being threatened that their land would be taken if they didn’t follow 7 

what TransCanada was saying. I am aware of tactics to get people to sign 8 

easements that I don’t believe have any place in Nebraska or anywhere such as 9 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 10 

landowners and convince them they should sign TransCanada’s easement 11 

agreements. I am aware of older folks and widows or widowers feeling they had 12 

no choice but to sign TransCanada’s Easement and they didn’t know they could 13 

fight or stand up for themselves. From a more practical standpoint, I am worried 14 

that according to their answer to our Interrogatory No. 211, TransCanada only 15 

owns and operates one (1) major oil pipeline. They simply do not have the 16 

experience with this type of pipeline and that scares me. There are others but that 17 

is what I can recollect at this time and if I remember more or my recollection is 18 

refreshed I will share those with the Commissioners at the Hearing in August. 19 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 20 

landowner is reasonable or just? 21 

A: No, I do not. 22 

Q: Do you have any concern about limitations that the construction of this 23 

proposed pipeline across your affected land would prevent construction of 24 

future structures upon the portion of your land affected by the proposed 25 

easement and immediately surrounding areas? 26 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 27 

structures directly across or touching the easement, and it would be unwise and I 28 

would be uncomfortable to build anything near the easement for fear of being 29 
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blamed in the future should any damage or difficulty result on my property in 1 

regards to the pipeline. 2 

Q: Do you think such a restriction would impact you economically? 3 

A: Well yes, of course.   4 

Q: How do you think such a restriction would impact you economically? 5 

A: The future of this land may not be exactly how it’s being use as of this moment, 6 

and having the restrictions and limiting my ability to develop my land in certain 7 

ways presents a huge negative economic impact on myself, my family, and any 8 

potential future owner of the property. You have no idea how I or the future own 9 

may want to use this land in the future or the other land across Nebraska 10 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 11 

ago it would have been hard to imagine all the advances that we have now or how 12 

things change. Because the Easement is forever and TransCanada gets the rights in 13 

my land forever we have to think with a very long term view. By placing their 14 

pipeline on under across and through my land that prevents future development 15 

which greatly negatively impacts future taxes and tax revenue that could have 16 

been generated by the County and State but now will not. When you look at the 17 

short blip of economic activity that the two years of temporary construction efforts 18 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 19 

and restrictions TransCanada is forcing upon us and Nebraska. 20 

Q: Do you have any concerns about the environmental impact of the proposed 21 

pipeline? 22 

A: Yes, I do.   23 

Q: What are some of those concerns? 24 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 25 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 26 

a detrimental impact upon the environment of my land specifically, as well as the 27 

lands near my land and surrounding the proposed pipeline route. 28 

Q: Do you have any other environmental concerns? 29 
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A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 1 

construction and/or maintenance and operation. I am concerned about spills and 2 

leaks that TransCanada has had in the past and will have in the future. This could 3 

be catastrophic to my operations or others and to my county and the State. 4 

Q: Do you have any thoughts regarding if there would be an impact upon the 5 

natural resources on or near your property due to the proposed pipeline? 6 

A: Yes, I believe that any construction, operation, and/or maintenance of the 7 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 8 

resources of my land, and the lands near and surrounding the proposed pipeline 9 

route. 10 

Q: Do you have any worries about potential impacts from the proposed pipeline 11 

to the soil of your land, or land near you? 12 

A: Yes, I believe that any construction, operation, and/or maintenance of the 13 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 14 

land, as well as land along and surrounding the proposed pipeline route.  This 15 

includes, but is not limited to, the reasons that we discussed above of disturbing 16 

the soil composition and makeup as it has naturally existed for thousands and 17 

millions of years during the construction process, and any future maintenance or 18 

removal process.  I’m gravely concerned about the fertility and the loss of 19 

economic ability of my property to grow the crops, or grow the grasses, or grow 20 

whatever it is at that time they exist on my property or that I may want to grow in 21 

the future, or that a future owner may want to grow.  The land will never be the 22 

same from as it exists now undisturbed to after it is trenched up for the proposed 23 

pipeline. 24 

Q: Do you have any concerns about the potential impact of the proposed pipeline 25 

upon the groundwater over your land, or surrounding lands? 26 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 27 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 28 

groundwater of not only under my land, but also near and surrounding the pipeline 29 
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route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 1 

simple and it is simply too valuable to our State and the country to put at 2 

unreasonable risk. 3 

Q: Do you have any concern about the potential impact of the proposed pipeline 4 

upon the surface water on, or near or around your land? 5 

A: Yes, I have significant concerns that any construction, operation, and/or 6 

maintenance of the proposed Keystone XL Pipeline would have detrimental 7 

impact upon the surface water of not only within my property boundary, but along 8 

and near and surrounding the pipeline route, and in fact, across the state of 9 

Nebraska.   10 

Q: Do you have any concern about the potential impacts of the proposed pipeline 11 

upon the wildlife and plants, other than your growing crops on or near your 12 

land? 13 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 14 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 15 

wildlife and the plants, not only that are located on or can be found upon my land, 16 

but also near and along the proposed pipeline route. 17 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 18 

fair market value of your land? 19 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 20 

pipeline underneath and across and through my property will negatively affect the 21 

fair market value at any point in the future, especially at that point in which I 22 

would need to sell the property, or someone in my family would need to sell the 23 

property.  I do not believe, and certainly would not be willing to pay, the same 24 

price for land that had the pipeline located on it, versus land that did not.  I hope 25 

there is never a point where I’m in a position where I have to sell and have to 26 

realize as much value as I can out of my land.  But because it is my single largest 27 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 28 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 29 
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would’ve paid and as much as I could’ve received, if the pipeline were not upon 1 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 2 

not to mention all of the rights you give up by the nature of having the pipeline 3 

due to having the easement that we have previously discussed, for any reasonable 4 

person to think that the existence of the pipeline would not negatively affect my 5 

property’s value. 6 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 7 

testimony? 8 

A: Yes, I have. 9 

Q: Where have you seen that before? 10 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    11 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 12 

believe the portion of the alternative route in Nebraska essentially twins or 13 

parallels Keystone I.  14 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 15 

Application, and as found on Attachment No. 7, here to your testimony, is in 16 

the public interest of Nebraska? 17 

A: No, I do not. 18 

Q: Do you believe that the Keystone mainline alternative route as shown on 19 

Attachment No. 7 included with your testimony here is a major oil pipeline 20 

route that is in the public interest of Nebraska? 21 

A: No, I do not. 22 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 23 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 24 

your testimony, is in the public interest of Nebraska? 25 

A: No, I do not. 26 

Q: Do you believe there is any potential route for the proposed Keystone XL 27 

Pipeline across, within, under, or through the State of Nebraska that is in the 28 

public interest of the citizens of Nebraska? 29 
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A: No, I do not. 1 

Q: Why do you hold that belief? 2 

A: Because there simply is no public interest based on all of the factors that I am 3 

aware and that I have read and that I have studied that this Commission is to 4 

consider that would establish that a for-profit foreign-owned pipeline that simply 5 

crosses Nebraska because we are geographically in the way between where tar 6 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 7 

public interest of Nebraskans. We derive no benefit from this project. It is not for 8 

public use. Nebraska is simply in the way and when all considerations are taken in 9 

there is no net benefit of any kind for Nebraska should this project be placed in our 10 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 11 

the negative impacts and concerns. 12 

Q: What do you think about the applicant, TransCanada’s argument that it’s 13 

preferred route for its proposed Keystone XL Pipeline is in the public interest 14 

of Nebraska because it may bring temporary jobs during the construction 15 

phase to Nebraska? 16 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 17 

temporary or on a permanent basis, don’t come with a project that has all the 18 

potential and foreseeable negative impacts, many of which we have discussed here 19 

and other witnesses throughout the course of this hearing have and will discuss.  If 20 

I decide to hire and employ someone to help me out in my farming or ranching 21 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 22 

to my land or my town or my county or my state.  And I’ve hired someone who is 23 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 24 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 25 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 26 

from TransCanada’s own statements that the jobs numbers they originally touted 27 

were determined to be a minute fraction of the permanent jobs that had been 28 

projected. According to their answer to our Interrogatory No. 191, TransCanada 29 
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has created only thirty-four (34) jobs within Nebraska working specifically on 1 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 2 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 3 

Further, according to their answer to Interrogatory No. 199, TransCanada would 4 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 5 

constructed on its Preferred Route or its Mainline Alternative Route. 6 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 7 

because it would cross your land? 8 

A: No, absolutely not.  I am opposed to this project because it is not in the public 9 

interest, neither within my community nor within our state. 10 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 11 

was to cross someone else’s land? 12 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 13 

the fear and anxiety and potential foreseeable risks and negative impacts that this 14 

type of a project carrying this type of product brings foisted upon anyone in this 15 

state or any other state. 16 

Q: Do you think there is any intelligent route for the proposed Keystone XL 17 

Pipeline to cross the state of Nebraska? 18 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 19 

this project anywhere within Nebraska is within the public interest.  However, if 20 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 21 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 22 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 23 

preferred route and the mainline alternative routes are economic liabilities our 24 

state cannot risk. 25 

Q: What do you rely upon to make that statement? 26 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 27 

already exists in that area is reason enough as it is not in our best interest or the 28 

public interests to have more major oil pipelines crisscrossing our state. Second, 29 
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they have all the infrastructure already there in terms of relationships with the 1 

counties and local officials and first responders along that route. Third, they have 2 

already obtained easements from all the landowners along that route and have 3 

relationships with them. Fourth, that route avoids our most sensitive soils, the 4 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 5 

Aquifer. Sixth, they have already studied that route and previously offered it as an 6 

alternative. Seventh, it just makes the most sense that as a state we would have 7 

some intelligent policy of energy corridors and co-locating this type of 8 

infrastructure near each other. 9 

Q: Have you fully expressed each and every opinion, concern, or fact you would 10 

like the Public Service Commissioners to consider in their review of 11 

TransCanada’s Application? 12 

A: No, I have not. I have shared that which I can think of as of the date I signed this 13 

document below but other things may come to me or my memory may be 14 

refreshed and I will add and address those things at the time of the Hearing in 15 

August and address any additional items at that time as is necessary. Additionally, 16 

I have not had an adequate amount of time to receive and review all of 17 

TransCanada’s answers to our discovery and the discovery of others so it was 18 

impossible to competently and completely react to that in my testimony here and I 19 

reserve the right to also address anything related to discovery that has not yet 20 

concluded as of the date I signed this document below. Lastly, certain documents 21 

requested have not yet been produced by TransCanada and therefore I may have 22 

additional thoughts on those I will also share at the hearing as needed. 23 

Q: What is it that you are requesting the Public Service Commissioners do in 24 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 25 

across Nebraska? 26 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 27 

a temporary job spike that this project may bring to a few counties and beyond the 28 

relatively small amount of taxes this proposed foreign pipeline would possibly 29 
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generate.  And, instead think about the perpetual and forever impacts of this 1 

pipeline as it would have on the landowners specifically, first and foremost, but 2 

also thereby upon the entire state of Nebraska, and to determine that neither the 3 

preferred route nor the Keystone mainline alternative route are in the public 4 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 5 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 6 

an application for a route in Nebraska, that the only potential route that would 7 

make any intelligent sense whatsoever would be twinning or near paralleling of 8 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 9 

sense to add yet another major oil pipeline crisscrossing our state creating new 10 

pumping stations, creating new impacts on additional counties and communities 11 

and going through all of the court processes with myself and other landowners like 12 

me when this applicant already has relationships with the landowners, the towns 13 

and the communities along Keystone I, and that Keystone I is firmly outside of the 14 

sand hills and a significantly further portion away from the heart of the Ogallala 15 

Aquifer than the preferred route or the Keystone mainline alternative route. 16 

Q: Are all of your statements in your testimony provided above true and 17 

accurate as of the date you signed this document to the best of your 18 

knowledge? 19 

A: Yes, they are. 20 

Q: Thank you, I have no further questions at this time and reserve the right to 21 

ask you additional questions at the August 2017 Hearing. 22 
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Q: Please state your name. 1 

A: My name is Jerry Carpenter 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Charlayne Carpenter 16 
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Q: If you have children how many do you have? 1 

A: 2 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  For the land that would be affected and impacted by the proposed KXL tar 6 

sands pipeline give the Commissioners a sense how long the land has been in 7 

your family and a little history of the land. 8 

A: Our land that would be affected by the KXL pipeline has not been in "the family" 9 

very long.  Less than 10 years. It has a pivot on it and is very sandy soil.  If the 10 

route stays the same it will affect the NE corner of the quarter and take out shrubs 11 

and trees for the most part but from what we understand the construction width 12 

will be much wider than the pipe itself so will probably affect some portion of the 13 

field. This corner sits at the intersection of two "sand trails" or minimum 14 

maintenance roads. Will KXL replace trees and shrubs that are removed?  While 15 

we understand that they would not be replaced over top of the pipeline, they could 16 

be replaced in other areas of the county.  We have already lost many trees in our 17 

area of the county because of the NPPD Neligh to Hoskins transmission line 18 

project.  We don't need to lose more because of a pipeline. 19 

Q: Do you earn any income from this land? 20 

A: Yes. 21 

Q: Have you depended on the income from your land to support your livelihood 22 

or the livelihood of your family? 23 

A: Yes. 24 

Q: Have you ever in the past or have you thought about in the future leasing all 25 

or a portion of your land in question here? 26 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 27 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 28 

all the restrictions and risks and potential negative impacts to farming or ranching 29 
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operations as opposed to land that did not have those same risks. If I was looking 1 

to lease or rent ground I would pay more for comparable non-pipeline land than I 2 

would for comparable pipeline land and I think most folks would think the same 3 

way. This is another negative economic impact that affects the landowner and the 4 

county and the state and will forever and ever should TransCanada’s preferred or 5 

mainline alternative routes be approved. If they were to twin or closely parallel to 6 

Keystone I the vast majority of landowners would be those that already have a 7 

pipeline so there would be considerable less new incremental negative impacts. 8 

Q: Do you have similar concerns about selling the land? 9 

A: Well I hope not to have to sell the land in my lifetime but times change and you 10 

never know what is around the corner and yes I am concerned that if another piece 11 

of ground similar to mine were for sale and it did not have the pipeline and mine 12 

did that I would have a lower selling price. I think this would be true for pipeline 13 

ground on both the preferred and mainline alternative routes. 14 

Q:  What is your intent with your land after you die? 15 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 16 

to come but I have thought about getting out if this pipeline were to come through. 17 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 18 

Pipeline would cross the land described above and owned by you? 19 

A: Yes. 20 

Q: Were you or an entity for which you are a member, shareholder, or director 21 

previously sued by TransCanada Keystone Pipeline, LP? 22 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 23 

petition for condemnation against our land so it could place its proposed pipeline 24 

within an easement that it wanted to take from us on our land. 25 

Q: Did you defend yourself and your land in that condemnation action? 26 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 27 

and expenses in our resistance of TransCanada’s lawsuit against us. 28 
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Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 1 

incurred? 2 

A: No, they have not. 3 

Q: In its lawsuit against you, did TransCanada identify the amount of your 4 

property that it wanted to take for its proposed pipeline? 5 

A: The lawsuit against us stated they would take the amount of property that is 6 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 7 

and equipment reasonably necessary to operate the pipeline. 8 

Q: Did TransCanada define what they meant by “property that is reasonably 9 

necessary”? 10 

A: No, they did not. 11 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 12 

property portion of your land? 13 

A: Yes, they did. 14 

Q: Did TransCanada describe what rights it proposed to take related to the 15 

eminent domain property on your land? 16 

A: Yes, they did. 17 

Q: What rights that they proposed to take did they describe? 18 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 19 

operate, and maintain the pipeline and the plant and equipment reasonably 20 

necessary to operate the pipeline, specifically including surveying, laying, 21 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 22 

reconstructing, removing and abandoning one pipeline, together with all fittings,  23 

cathodic protection equipment, pipeline markers, and all their equipment and 24 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 25 

petroleum products, and all by-products thereof.” 26 

Q: Prior to filing an eminent domain lawsuit to take your land that 27 

TransCanada identified, do you believe they attempted to negotiate in good 28 

faith with you? 29 
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A: No, I do not. 1 

Q: Did TransCanada at any time approach you with or deliver to you their 2 

proposed easement and right-of-way agreement? 3 

A: Yes, they did. 4 

Q: At the time you reviewed TransCanada’s easement and right-of-way 5 

agreement, did you understand that they would be purchasing a fee title 6 

interest in your property or that they were taking something else? 7 

A: I understood that they proposed to have the power to take both a temporary 8 

construction easement that could last for a certain period of time and then also a 9 

permanent easement which they described to be 50 feet across or in width, and 10 

that would run the entire portion of my property from where a proposed pipeline 11 

would enter my property until where it would exit the property. 12 

Q: Is the document included with your testimony here as Attachment No. 3, a 13 

true and accurate copy of TransCanada’s proposed Easement and Right-of-14 

Way agreement that they included with their condemnation lawsuit against 15 

you? 16 

A: Yes, it is.   17 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 18 

and Right-of-Way agreement? 19 

A: Yes, I have. 20 

Q: What is your understanding of the significance of the Easement and Right-of-21 

Way agreement as proposed by TransCanada? 22 

A: My understanding is that this is the document that will govern all of the rights and 23 

obligations and duties as well as the limitations of what I can and cannot do and 24 

how I and any future landowner and any person I invite to come onto my property 25 

must behave as well as what TransCanada is and is not responsible for and how 26 

they can use my land. 27 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 28 

agreement do you have any concerns about any portions of it or any of the 29 
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language either included in the document or missing from the proposed 1 

document? 2 

A: Yes, I have a number of significant concerns and worries about the document and 3 

how the language included and the language not included potentially negatively 4 

impacts my land and thereby potentially negatively impacts my community and 5 

my state.   6 

Q: I would like you to walk the Commissioners through each and every one of 7 

your concerns about TransCanada’s proposed Easement and Right-of-Way 8 

agreement so they can develop an understanding of how that language and 9 

the terms of that contract, in your opinion, potentially negatively impacts you 10 

and your land.  So, if you can start at the beginning of that document and 11 

let’s work our way through it, okay? 12 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 13 

Easement and Right-of-Way agreement and how it negatively could affect my 14 

property rights and my economic interests. 15 

Q. Okay, let’s start with your first concern please. 16 

A: The very first sentence talks about consideration or how much money they will 17 

pay to compensate me for all of the known and unknown affects and all of the 18 

rights I am giving up and for all the things they get to do to my land and for what 19 

they will prevent me from doing on my land and they only will pay me one time at 20 

the signing of the easement agreement. That is a huge problem. 21 

Q: Explain to the Commissioners why that is a problem. 22 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 23 

landowner because they want to have my land forever for use as they see fit so 24 

they can make a daily profit from their customers. If I was to lease ground from 25 

my neighbor I would typically pay twice a year every year as long as they granted 26 

me the rights to use their land. That only makes sense – that is fair. If I was going 27 

to rent a house in town I would typically pay monthly, every month until I gave up 28 

my right to use that house. By TransCanada getting out on the cheap and paying 29 
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once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 1 

revenue collection on the money I would be paid and then pay taxes on and 2 

contribute to this state and this country. It is money I would be putting back into 3 

my local community both spending and stimulating the local economy and 4 

generating more economic activity right here. Instead TransCanada’s shareholders 5 

keep all that money and it never finds its way to Nebraska.  6 

Q: What is your next concern? 7 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 8 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 9 

limited partnership…” and I have no idea who that really is. I have no idea who is 10 

forcing this pipeline on us or who the owners of the entities are, or what are the 11 

assets backing this limited partnership, or who the general partner is, or who all 12 

the limited partners are, and who makes up the ownership of the these partners or 13 

the structure or any of the basic things you would want to know and understand if 14 

you would want to do business with such an outfit. According to TransCanada’s 15 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 16 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 17 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 18 

basically nothing. That is really scary since the general partner has the liability but 19 

virtually none of the ownership and who knows if it has any other assets. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who could become the owner of over 275 miles of 22 

Nebraska land? 23 

A:  No. 24 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 25 

percent clear on exactly who will be operating and responsible for 26 

approximately 275 miles of tar sands pipeline underneath and through 27 

Nebraska land? 28 

A:  No. 29 
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Q: Okay, let’s continue please with your concerns of the impacts upon your land 1 

and the State of Nebraska of TransCanada’s easement terms. 2 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 3 

called “Grantee”)…” and this concerns me because it would allow the easement to 4 

be transferred or sold to someone or some company or country or who knows what 5 

that I don’t know and who we may not want to do business with. This pipeline 6 

would be a huge asset for TransCanada and if they can sell to the highest bidder 7 

that could have terrible impacts upon all of Nebraska depending upon who may 8 

buy it and I don’t know of any safeguards in place for us or the State to veto or 9 

have any say so in who may own, operate, or be responsible for this pipeline in the 10 

future. 11 

Q: Do you think that type of uncertainty and lack of control over a major piece 12 

of infrastructure crossing our State is in the public interest? 13 

A: No, certainly not, in fact, just the opposite. 14 

Q: What’s next? 15 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 16 

really concerns me. Why does the easement and right-of-way have to be perpetual 17 

and permanent? That is the question myself and my family want an answer to. 18 

Perpetual to me is like forever and that doesn’t make sense. 19 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 20 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 21 

data proving there is a perpetual supply of tar sands. I am not aware in 22 

TransCanada’s application where it proves there is a perpetual necessity for this 23 

pipeline. My understanding of energy infrastructure like wind towers is they have 24 

a decommission plan and actually take the towers down when they become 25 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 26 

will, and I want my family or future Nebraska families to have that land as 27 

undisturbed as possible and it is not in my interest or the public interest of 28 
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Nebraska to be forced to give up perpetual and permanent rights in the land for 1 

this specific kind of pipeline project. 2 

Q: Okay, what is your next concern? 3 

A: The easement language includes all these things TransCanada can do and it says 4 

“…abandoning in place…” so they can just leave this pipeline under my ground 5 

until the end of time just sitting there while they are not using it, but I am still 6 

prevented from doing on my land and using my land what I would like. If I owned 7 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 8 

there. It doesn’t make sense and it scares me and it is not in my interest or the 9 

public interest of Nebraska to allow this. 10 

Q: Now it looks like we are ready to go to the second page of the Easement is that 11 

right? 12 

A: Yes. 13 

Q: So now on the second page of the Easement what are your concerns? 14 

A: Here the Easement identifies a 24-month deadline to complete construction of the 15 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 16 

starts to run from the moment “actual pipeline installation activities” begin on 17 

Landowners property. It appears that TransCanada would define this phrase as 18 

needed. It would be wise to explain what types of TransCanada action constitutes  19 

“installation activity” For instance, would the placement and storage of an 20 

excavator or other equipment on or near the Easement property be an activity or 21 

would earth have to be moved before the activity requirement is triggered. This 22 

vague phrase is likely to lead to future disputes and litigation that is not in the best 23 

interest of the welfare of Nebraska and would not protect property interests. The 24 

24-months can also be extended in the case of “force majeure.” My understanding 25 

is that force majeure is often used to insulate a party to a contract when events 26 

occur that are completely out of their control. In TransCanada’s easement this is 27 

expanded to include “without limitation…availability of labor and materials.” 28 

Extending this language to labor and materials is problematic because these are 29 
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two variables that TransCanada does have some or significant control over and to 1 

allow extension of the 24-month period over events not truly out of the control of 2 

TransCanada and without further provision for compensation for the Landowner is 3 

not conducive to protection of property rights. 4 

Q: Okay, what is your next concern? 5 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 6 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 7 

reasonable costs and expenses” will pay for damages caused but then limits 8 

TransCanada’s liability to certain circumstances. There is no definition of 9 

“commercially reasonable” and no stated right that the Landowner would get to 10 

determine the amounts of cost or expense that is “commercially reasonable.”  11 

TransCanada excepts out from their liability any damages that are caused by 12 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 13 

Landowner. It is understandable that if the Landowner were to willfully and 14 

intentionally cause damages to the pipeline that Landowner should be liable. 15 

However, anything short of willful misconduct should be the lability of 16 

TransCanada who is subjecting the pipeline on the Landowner and who is making 17 

a daily profit from that pipeline. When evaluating the impact on property rights of 18 

this provision, you must consider the potentially extremely expensive fight a 19 

Landowner would have over this question of whether or not damage was an act of 20 

negligence. Putting this kind of potential liability upon the Landowner is 21 

incredibly problematic and is detrimental to the protection of property rights. I 22 

don’t think this unilateral power which I can’t do anything about as the landowner 23 

is in the best economic interest of the land in question or the State of Nebraska for 24 

landowners to be treated that way. 25 

Q: Is there any specific event or example you are aware of that makes this 26 

concern more real for you? 27 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 28 

Nemaha County, Nebraska landowner farmers who accidently struck two 29 
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Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 1 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 2 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 3 

copy of the Federal Court Complaint is here as Attachment No. 4  4 

Q: What is your next concern with the Easement language? 5 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 6 

they choose unless 1) any Landowner use interferes in any way with 7 

TransCanada’s exercise of any of its rights within the Easement, or 2) 8 

TransCanada decides to take any action on the property it deems necessary to 9 

prevent injury, endangerment or interference with anything TransCanada deems 10 

necessary to do on the property. Landowner is also forbidden from excavating 11 

without prior authorization by TransCanada. So my understanding is that 12 

TransCanada will unilaterally determine what Landowner can and can’t do based 13 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 14 

could also completely deny my request to excavate. Further, TransCanada retains 15 

all “privileges necessary or convenient for the full use of the rights” granted to 16 

them in the Easement. Again, TransCanada unilaterally can decide to the 17 

detriment of the property rights of Landowner what TransCanada believes is 18 

necessary or convenient for it. And there is no option for any additional 19 

compensation to landowner for any right exercised by TransCanada that leads to 20 

the removal of trees or plants or vegetation or buildings or structures or facilities 21 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 22 

rights without having to compensate Landowner for such further destruction or 23 

losses are not conducive to the protection of property rights or economic interest. 24 

Q:  What is the next concern you have? 25 

A: The Easement also allows some rights for Landowner but restricts them at the 26 

same time and again at the sole and unilateral decision making of TransCanada. 27 

TransCanada will determine if the actions of Landowner might in anyway 28 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 29 
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any appurtenances thereon to the pipeline itself or to their access to the Easement 1 

or within the Easement and TransCanada retains the right at any time, whether 2 

during growing season or not, to travel “within and along Easement Area on foot 3 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 4 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 5 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 6 

undefined and unilateral restrictions are not conducive to the protection of 7 

property rights or economic interest. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 10 

Landowner’s land any debris of any kind without any input or power of 11 

Landowner to demand an alternative method or location of debris disposal. Such 12 

unilateral powers would negatively affect Landowners property are not conducive 13 

to the protection of property rights or economic interest. 14 

Q:  What is the next concern you have with the Easement language? 15 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 16 

“where rock is encountered” mean and why does TransCanada solely get to 17 

determine whether or not this phrase is triggered. This phrase could be used to 18 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 19 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 20 

affect Landowners property are not conducive to the protection of property rights. 21 

A shallow pipeline is much more likely to become a danger and liability in the 22 

future given farming operations and buried irrigation lines and other factors 23 

common to the current typical agricultural uses of the land in question impacted 24 

by TransCanada’s preferred pipeline route. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: There are more vague concepts solely at the determination of TransCanada such as 27 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 28 

possible.” There is nothing here that defines this or provides a mechanism for 29 
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documenting or memorializing “pre-construction position” so as to minimize 1 

costly legal battles or wasted Landowner time attempting to recreate the soil 2 

condition on their fields or pasture. Such unilateral powers would negatively affect 3 

Landowners property are not conducive to the protection of property rights or 4 

economic interest. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 7 

appurtenances thereto in place on, under, across, or through Nebraska land at any 8 

time it chooses. There is no provision for Landowner compensation for such 9 

abandonment nor any right for the Landowner to demand removal. Such unilateral 10 

powers would negatively affect Landowners property are not conducive to the 11 

protection of property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: TransCanada has the power to unilaterally move or modify the location of any 14 

Easement area whether permanent or temporary at their sole discretion. 15 

Regardless, if Landowner has taken prior steps relative to their property in 16 

preparation or planning of TransCanada’s taking of the initial easement area(s), 17 

the language here does not require TransCanada to compensate the Landowner if 18 

they decide to move the easement anywhere on Landowners property. Such 19 

unilateral powers would negatively affect Landowners property are not conducive 20 

to the protection of property rights or economic interests. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 23 

transfer and be applicable to any future owner of the Land in question without the 24 

ability of the future Landowner to modify or negotiate any of the language in 25 

question to which it will be held to comply. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 28 

Easement to any person, company, country, etc. at their sole discretion at anytime 29 
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to anyone. This also means that any buyer of the easement could do the same to a 1 

third buyer and so on forever. There is no change of control or sale provision in 2 

place to protect the Landowner or Nebraska or to provide compensation for such 3 

change of control or ownership. It is not conducive to the protection of property 4 

rights or economic interests to allow unilateral unrestricted sale of the Easement 5 

thereby forcing upon the Landowner and our State a new unknown Easement 6 

owner. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are many terms in the Easement that are either confusing or undefined terms 9 

that are without context as to whether or not the Landowner would have any say 10 

so in determining what these terms mean or if the evaluation is solely in 11 

TransCanada’s control. Some of these vague undefined terms are as follows: 12 

i. “pipeline installation activities” 13 

ii. “availability of labor and materials”  14 

iii. “commercially reasonable costs and expenses”  15 

iv. “reasonably anticipated and foreseeable costs and expenses”  16 

v. “yield loss damages” 17 

vi. “diminution in the value of the property”  18 

vii. “substantially same condition”  19 

viii. “an actual or potential hazard”  20 

ix. “efficient”  21 

x. “convenient”  22 

xi. “endangered”  23 

xii. “obstructed”  24 

xiii. “injured”  25 

xiv. “interfered with”  26 

xv. “impaired”  27 

xvi. “suitable crossings”  28 

xvii. “where rock is encountered”  29 
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xviii. “as nearly as practicable”  1 

xix. “pre-construction position”  2 

xx. “pre-construction grade”  3 

xxi. “various engineering factors”    4 

Each one of these above terms and phrases as read in the context of the Easement 5 

could be problematic in many ways. Notably, undefined terms tend to only get 6 

definition in further legal proceedings after a dispute arises and the way the 7 

Easement is drafted, TransCanada has sole power to determine when and if a 8 

particular situation conforms with or triggers rights affected by these terms. For 9 

instance, “yield loss damages” should be specifically defined and spelled out 10 

exactly how the landowner is to be compensated and in what events on the front 11 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 12 

the Landowner is without contractual rights to define these terms or determine 13 

when rights related to them trigger and what the affects may be. 14 

Q: Do you have any other concerns about the Easement language that you can 15 

think of at this time? 16 

A: I reserve the right to discuss any additional concerns that I think of at the time of 17 

my live testimony in August. 18 

Q: Based upon what you have shared with the Commission above regarding 19 

TransCanada’s proposed Easement terms and agreement, do you believe 20 

those to be reasonable or just, under the circumstances of the pipeline’s 21 

impact upon you and your land? 22 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 23 

discussed previously. 24 

Q: Did TransCanada ever offer you financial compensation for the rights that 25 

they sought to obtain in your land, and for what they sought to prevent you 26 

and any future land owner of your property from doing in the future? 27 

A: Yes, we received an offer from them. 28 
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Q: As the owner of the land in question and as the person who knows it better 1 

than anyone else, do you believe that TransCanada offered you just, or fair, 2 

compensation for all of what they proposed to take from you so that their tar 3 

sands pipeline could be located across your property? 4 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 5 

offer for all the potential impacts and effects and the rights that I’m giving up, and 6 

what we will be prevented from doing in the future and how their pipeline would 7 

impact my property for ever and ever. 8 

Q: Has TransCanada at any time offered to compensate you annually, such as 9 

wind farm projects do, for the existence of their potential tar sands pipeline 10 

across your property. 11 

A: No, never. 12 

Q: At any time did TransCanada present you with or request that you, as the 13 

owner of the land in question, sign and execute a document called, “Advanced 14 

Release of Damage Claims and Indemnity Agreement?” 15 

A: Yes, they did and it was included in the County Court lawsuit against us. 16 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 17 

“Advanced Release of Damage Claims and Indemnity Agreement?  18 

A: Yes, it is. 19 

Q: What was your understanding of that document? 20 

A: When I read that document in the plain language of that document, it was my 21 

understanding that TransCanada was attempting to pay me a very small amount at 22 

that time in order for me to agree to give up my rights to be compensated from 23 

them in the future related to any damage or impact they may have upon my 24 

property “arising out of, in connection with, or alleged to resulted from 25 

construction or surveying over, under or on” my land. 26 

Q: Did you ever sign that document? 27 

A: No, I did not. 28 

Q: Why not? 29 
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A; Because I do not believe that it is fair or just to try to get me to agree to a small 1 

sum of money when I have no idea how bad the impacts or damages that they, or 2 

their contractors, or subcontractors, or other agents or employees, may cause on 3 

my land at any time in the future that resulted from the construction or surveying 4 

or their activities upon my land. 5 

Q: When you reviewed this document, what did it make you feel? 6 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 7 

shield themselves against known and foreseeable impacts that their pipeline, and 8 

the construction of it, would have upon my land.  It made me feel that they knew it 9 

was in their financial interest to pay me as little as possible to prevent me from 10 

ever having the opportunity to seek fair compensation again, and that this must be 11 

based upon their experience of unhappy landowners and situations in other places 12 

where they have built pipelines. 13 

Q: Has TransCanada ever contacted you and specifically asked you if you 14 

thought their proposed location of their proposed pipeline across your land 15 

was in your best interest? 16 

A: No, they have not. 17 

Q: Has TransCanada ever contacted you and specifically asked you if you 18 

thought their proposed location of their proposed pipeline across your land 19 

was in the public interest of the State of Nebraska? 20 

A: No, they have not. 21 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 22 

Takings Clause? 23 

A: Yes, I am. 24 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 25 

an American citizens property? 26 

A: My understanding is that, according to the United States Constitution, that if the 27 

government is going to take land for public use, then in that case, or by taking for 28 
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public use, it can only occur if the private land owner is compensated justly, or 1 

fairly. 2 

Q: Has TransCanada ever contacted you specially to explain the way in which 3 

the public could use its proposed Keystone XL Pipeline? 4 

A: No, they have not. 5 

Q: Can you think of any way in which the public, that is the citizens of the State 6 

of Nebraska, can directly use the proposed TransCanada Keystone XL 7 

Pipeline, as it dissects the State of Nebraska? 8 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 9 

public benefits from this pipeline in any way, how they can use it any way, or how 10 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 11 

that the only reason it’s proposed to come through Nebraska, is that because we 12 

are geographically in the way from between where the privately-owned Tar Sands 13 

are located to where TransCanada wants to ship the Tar Sands to refineries in 14 

Houston, Texas. 15 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 16 

crude petroleum, or oil and petroleum by-products that you would like to 17 

ship in its pipeline? 18 

A: No, it has not. 19 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-20 

products that you, at this time or any time in the future, would desire to place 21 

for transport within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not. 23 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 24 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-25 

products within the proposed TransCanada Keystone XL Pipeline? 26 

A: No, I do not.  I’ve never heard of such a person or company like that. 27 

Q: Do you pay property taxes for the land that would be affected and impacted 28 

at the proposed TransCanada Keystone XL Pipeline? 29 
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A: Yes, I do. 1 

Q: Why do you pay property taxes on that land? 2 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 3 

of that property. 4 

Q: Because you follow the law and pay property taxes, do you believe you 5 

deserve any special consideration or treatment apart from any other person 6 

or company that pays property taxes? 7 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 8 

just what you do. 9 

Q: Do you believe the fact that you pay property taxes entitles you to special 10 

treatment of any kind, or special rights of any kind? 11 

A: No, of course not. 12 

Q: Do you believe the fact that you pay property taxes on your land would be 13 

enough to qualify you to have the power of eminent domain to take land of 14 

your neighbors or other people in your county, or other people across the 15 

state of Nebraska? 16 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 17 

I expect an award for or any type of special consideration. 18 

Q: Have you at any time ever employed any person other than yourself? 19 

A: Well, yes I have. 20 

Q: Do you believe that the fact that you have, at some point in your life, 21 

employed one or more other persons entitle you to any special treatment or 22 

consideration above and beyond any other Nebraskan that has also employed 23 

one or more persons? 24 

A: No, of course not. 25 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 26 

have at one point employed another person within this state, entitles you to 27 

preferential treatment or consideration of any kind? 28 
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A: No, of course not.  If I choose to employ someone that decision is up to me.  I 1 

don’t deserve any special treatment or consideration for that fact. 2 

Q: At the beginning of your statement, you briefly described your property that 3 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 4 

give the Commissioners a sense of specifically how you believe the proposed 5 

Keystone XL Pipeline and its preferred route, which proposes to go across 6 

your land, how it would in your opinion based on your knowledge, 7 

experience, and background of your land, affect it.  8 

A: Our fear is that future owners of the land, whether that is members of our family 9 

or some other party, will be punished by any future farming practices.  Farming 10 

practices change all the time and who knows what will be in 5, 10, 20 or 50 years.  11 

We do not want any repercussions coming back to members of our family for 12 

something that future owners of the property may do. 13 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 14 

crude oil pipeline in its preferred location, or ultimate location across the 15 

state of Nebraska? 16 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 17 

or even bullied around and being made to feel scared that they did not have any 18 

options but to sign whatever papers TransCanada told them they had to. I am 19 

aware of folks being threatened that their land would be taken if they didn’t follow 20 

what TransCanada was saying. I am aware of tactics to get people to sign 21 

easements that I don’t believe have any place in Nebraska or anywhere such as 22 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 23 

landowners and convince them they should sign TransCanada’s easement 24 

agreements. I am aware of older folks and widows or widowers feeling they had 25 

no choice but to sign TransCanada’s Easement and they didn’t know they could 26 

fight or stand up for themselves. From a more practical standpoint, I am worried 27 

that according to their answer to our Interrogatory No. 211, TransCanada only 28 

owns and operates one (1) major oil pipeline. They simply do not have the 29 
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experience with this type of pipeline and that scares me. There are others but that 1 

is what I can recollect at this time and if I remember more or my recollection is 2 

refreshed I will share those with the Commissioners at the Hearing in August. 3 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 4 

landowner is reasonable or just? 5 

A: No, I do not. 6 

Q: Do you have any concern about limitations that the construction of this 7 

proposed pipeline across your affected land would prevent construction of 8 

future structures upon the portion of your land affected by the proposed 9 

easement and immediately surrounding areas? 10 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 11 

structures directly across or touching the easement, and it would be unwise and I 12 

would be uncomfortable to build anything near the easement for fear of being 13 

blamed in the future should any damage or difficulty result on my property in 14 

regards to the pipeline. 15 

Q: Do you think such a restriction would impact you economically? 16 

A: Well yes, of course.   17 

Q: How do you think such a restriction would impact you economically? 18 

A: The future of this land may not be exactly how it’s being used as of this moment, 19 

and having the restrictions and limiting my ability to develop my land in certain 20 

ways presents a huge negative economic impact on myself, my family, and any 21 

potential future owner of the property. You have no idea how I or the future owner 22 

may want to use this land in the future or the other land across Nebraska 23 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 24 

ago it would have been hard to imagine all the advances that we have now or how 25 

things change. Because the Easement is forever and TransCanada gets the rights in 26 

my land forever we have to think with a very long term view. By placing their 27 

pipeline on under across and through my land that prevents future development 28 

which greatly negatively impacts future taxes and tax revenue that could have 29 
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been generated by the County and State but now will not. When you look at the 1 

short blip of economic activity that the two years of temporary construction efforts 2 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 3 

and restrictions TransCanada is forcing upon us and Nebraska. 4 

Q: Do you have any concerns about the environmental impact of the proposed 5 

pipeline? 6 

A: Yes, I do.   7 

Q: What are some of those concerns? 8 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 9 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 10 

a detrimental impact upon the environment of my land specifically, as well as the 11 

lands near my land and surrounding the proposed pipeline route. 12 

Q: Do you have any other environmental concerns? 13 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 14 

construction and/or maintenance and operation. I am concerned about spills and 15 

leaks that TransCanada has had in the past and will have in the future. This could 16 

be catastrophic to my operations or others and to my county and the State. 17 

Q: Do you have any thoughts regarding if there would be an impact upon the 18 

natural resources on or near your property due to the proposed pipeline? 19 

A: Yes, I believe that any construction, operation, and/or maintenance of the 20 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 21 

resources of my land, and the lands near and surrounding the proposed pipeline 22 

route. 23 

Q: Do you have any worries about potential impacts from the proposed pipeline 24 

to the soil of your land, or land near you? 25 

A: Yes, I believe that any construction, operation, and/or maintenance of the 26 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 27 

land, as well as land along and surrounding the proposed pipeline route.  This 28 

includes, but is not limited to, the reasons that we discussed above of disturbing 29 
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the soil composition and makeup as it has naturally existed for thousands and 1 

millions of years during the construction process, and any future maintenance or 2 

removal process.  I’m gravely concerned about the fertility and the loss of 3 

economic ability of my property to grow the crops, or grow the grasses, or grow 4 

whatever it is at that time they exist on my property or that I may want to grow in 5 

the future, or that a future owner may want to grow.  The land will never be the 6 

same from as it exists now undisturbed to after it is trenched up for the proposed 7 

pipeline. 8 

Q: Do you have any concerns about the potential impact of the proposed pipeline 9 

upon the groundwater over your land, or surrounding lands? 10 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 11 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 12 

groundwater of not only under my land, but also near and surrounding the pipeline 13 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 14 

simple and it is simply too valuable to our State and the country to put at 15 

unreasonable risk. 16 

Q: Do you have any concern about the potential impact of the proposed pipeline 17 

upon the surface water on, or near or around your land? 18 

A: Yes, I have significant concerns that any construction, operation, and/or 19 

maintenance of the proposed Keystone XL Pipeline would have detrimental 20 

impact upon the surface water of not only within my property boundary, but along 21 

and near and surrounding the pipeline route, and in fact, across the state of 22 

Nebraska.   23 

Q: Do you have any concern about the potential impacts of the proposed pipeline 24 

upon the wildlife and plants, other than your growing crops on or near your 25 

land? 26 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 27 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 28 
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wildlife and the plants, not only that are located on or can be found upon my land, 1 

but also near and along the proposed pipeline route. 2 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 3 

fair market value of your land? 4 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 5 

pipeline underneath and across and through my property will negatively affect the 6 

fair market value at any point in the future, especially at that point in which I 7 

would need to sell the property, or someone in my family would need to sell the 8 

property.  I do not believe, and certainly would not be willing to pay, the same 9 

price for land that had the pipeline located on it, versus land that did not.  I hope 10 

there is never a point where I’m in a position where I have to sell and have to 11 

realize as much value as I can out of my land.  But because it is my single largest 12 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 13 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 14 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 15 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 16 

not to mention all of the rights you give up by the nature of having the pipeline 17 

due to having the easement that we have previously discussed, for any reasonable 18 

person to think that the existence of the pipeline would not negatively affect my 19 

property’s value. 20 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 21 

testimony? 22 

A: Yes, I have. 23 

Q: Where have you seen that before? 24 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    25 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 26 

believe the portion of the alternative route in Nebraska essentially twins or 27 

parallels Keystone I.  28 
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Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 1 

Application, and as found on Attachment No. 7, here to your testimony, is in 2 

the public interest of Nebraska? 3 

A: No, I do not. 4 

Q: Do you believe that the Keystone mainline alternative route as shown on 5 

Attachment No. 7 included with your testimony here is a major oil pipeline 6 

route that is in the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 9 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 10 

A: No, I do not. 11 

Q: Do you believe there is any potential route for the proposed Keystone XL 12 

Pipeline across, within, under, or through the State of Nebraska that is in the 13 

public interest of the citizens of Nebraska? 14 

A: No, I do not. 15 

Q: Why do you hold that belief? 16 

A: Because there simply is no public interest based on all of the factors that I am 17 

aware and that I have read and that I have studied that this Commission is to 18 

consider that would establish that a for-profit foreign-owned pipeline that simply 19 

crosses Nebraska because we are geographically in the way between where tar 20 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 21 

public interest of Nebraskans. We derive no benefit from this project. It is not for 22 

public use. Nebraska is simply in the way and when all considerations are taken in 23 

there is no net benefit of any kind for Nebraska should this project be placed in our 24 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 25 

the negative impacts and concerns. 26 

Q: What do you think about the applicant, TransCanada’s argument that it’s 27 

preferred route for its proposed Keystone XL Pipeline is in the public interest 28 
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of Nebraska because it may bring temporary jobs during the construction 1 

phase to Nebraska? 2 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 3 

temporary or on a permanent basis, don’t come with a project that has all the 4 

potential and foreseeable negative impacts, many of which we have discussed here 5 

and other witnesses throughout the course of this hearing have and will discuss.  If 6 

I decide to hire and employ someone to help me out in my farming or ranching 7 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 8 

to my land or my town or my county or my state.  And I’ve hired someone who is 9 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 10 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 11 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 12 

from TransCanada’s own statements that the jobs numbers they originally touted 13 

were determined to be a minute fraction of the permanent jobs that had been 14 

projected. According to their answer to our Interrogatory No. 191, TransCanada 15 

has created only thirty-four (34) jobs within Nebraska working specifically on 16 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 17 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 18 

Further, according to their answer to Interrogatory No. 199, TransCanada would 19 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 20 

constructed on its Preferred Route or its Mainline Alternative Route. 21 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 22 

because it would cross your land? 23 

A: No, absolutely not.  I am opposed to this project because it is not in the public 24 

interest, neither within my community nor within our state. 25 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 26 

was to cross someone else’s land? 27 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 28 

the fear and anxiety and potential foreseeable risks and negative impacts that this 29 
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type of a project carrying this type of product brings foisted upon anyone in this 1 

state or any other state. 2 

Q: Do you think there is any intelligent route for the proposed Keystone XL 3 

Pipeline to cross the state of Nebraska? 4 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 5 

this project anywhere within Nebraska is within the public interest.  However, if 6 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 7 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 8 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 9 

preferred route and the mainline alternative routes are economic liabilities our 10 

state cannot risk. 11 

Q: What do you rely upon to make that statement? 12 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 13 

already exists in that area is reason enough as it is not in our best interest or the 14 

public interests to have more major oil pipelines crisscrossing our state. Second, 15 

they have all the infrastructure already there in terms of relationships with the 16 

counties and local officials and first responders along that route. Third, they have 17 

already obtained easements from all the landowners along that route and have 18 

relationships with them. Fourth, that route avoids our most sensitive soils, the 19 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 20 

Aquifer. Sixth, they have already studied that route and previously offered it as an 21 

alternative. Seventh, it just makes the most sense that as a state we would have 22 

some intelligent policy of energy corridors and co-locating this type of 23 

infrastructure near each other. 24 

Q: Do you have any other concerns you would like to reiterate or can think of at 25 

this time you would like the Commissioners to understand? 26 

A: Yes. We also have concerns over the pipeline location in our area of Antelope 27 

County because of the development of 169 wind towers that are scheduled to be 28 

constructed this year.  They have been known to cause vibrations and low 29 
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frequency noise which interferes with people and their health.  Will these same 1 

problems cause concerns to the pipeline?  And what about all their interconnecting 2 

lines to substations and other towers? Antelope County is updating their Zoning 3 

Regulations and will not be putting in language for any local control as to buffer 4 

zones for any type of pipelines.  Without any local control we are at the mercy of 5 

the Federal Government. As for the pipeline itself, we have the same concerns as 6 

others that are opposed.  The KXL is not a public use pipeline.  We will not 7 

benefit from it. We will not be able to tap into it for some oil. There is a lot of talk 8 

about all the jobs it will create. NOT.  All the jobs will be professional pipe fitters 9 

who will travel with the pipe line as it progressively moves taking the jobs with 10 

them.  While those workers are in our area they will be using our roads, schools, 11 

parks and stores but will not be paying any taxes like the residents  of the county 12 

do.  Any permanent jobs will come long after the construction is over and will 13 

only be a handful at most. Where will all these workers live?  There isn't enough 14 

housing now plus if there are still wind tower works in the area the housing will be 15 

even more critical.  If they live in campers, will they over take our local 16 

campground and drive away the tourists?  Will they set up their own little village? 17 

There in itself lies other issues.  Water, sewage, electric. And what about the 18 

contents of the pipeline itself?  Is KXL going to come in and train the EMT's, 19 

firefighters and landowners in how to handle a leak?  If the stuff is as toxic as has 20 

been stated then everyone along the route needs to know what to do and how to 21 

contain the leak. Where would clean up resources come from?  Will there be local 22 

clean up stations?  Will supplies have to be brought in from other states?  How 23 

long will that take?  There are parcels of land in Antelope County where the 24 

ground water lies between 3-5 feet below the surface.  What happens if the leak is 25 

close to those areas? The roads in Antelope county are already in bad shape.  The 26 

wind tower construction has caused major damage in the southern half of the 27 

county and now they are coming to the central and northern part.  Then we are 28 

supposed to put up with pipeline construction!!!  Get me a helicopter so I don't 29 
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have to drive over them any more. If they have to put them back to how they 1 

found them, we are in deep trouble. The County board thinks all the revenue from 2 

the wind towers and the future pipeline will solve all their financial woes.  They 3 

need to rethink this. In closing, we are opposed for many reasons and are thinking 4 

of future generations that will ultimately be the ones to deal with any 5 

consequences of leaks and end of use issues.  There is more to life than money and 6 

it seems that that is the driving factor for a lot of landowners and government 7 

bodies. 8 

Q: Have you fully expressed each and every opinion, concern, or fact you would 9 

like the Public Service Commissioners to consider in their review of 10 

TransCanada’s Application? 11 

A: No, I have not. I have shared that which I can think of as of the date I signed this 12 

document below but other things may come to me or my memory may be 13 

refreshed and I will add and address those things at the time of the Hearing in 14 

August and address any additional items at that time as is necessary. Additionally, 15 

I have not had an adequate amount of time to receive and review all of 16 

TransCanada’s answers to our discovery and the discovery of others so it was 17 

impossible to competently and completely react to that in my testimony here and I 18 

reserve the right to also address anything related to discovery that has not yet 19 

concluded as of the date I signed this document below. Lastly, certain documents 20 

requested have not yet been produced by TransCanada and therefore I may have 21 

additional thoughts on those I will also share at the hearing as needed. 22 

Q: What is it that you are requesting the Public Service Commissioners do in 23 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 24 

across Nebraska? 25 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 26 

a temporary job spike that this project may bring to a few counties and beyond the 27 

relatively small amount of taxes this proposed foreign pipeline would possibly 28 

generate.  And, instead think about the perpetual and forever impacts of this 29 
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pipeline as it would have on the landowners specifically, first and foremost, but 1 

also thereby upon the entire state of Nebraska, and to determine that neither the 2 

preferred route nor the Keystone mainline alternative route are in the public 3 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 4 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 5 

an application for a route in Nebraska, that the only potential route that would 6 

make any intelligent sense whatsoever would be twinning or near paralleling of 7 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 8 

sense to add yet another major oil pipeline crisscrossing our state creating new 9 

pumping stations, creating new impacts on additional counties and communities 10 

and going through all of the court processes with myself and other landowners like 11 

me when this applicant already has relationships with the landowners, the towns 12 

and the communities along Keystone I, and that Keystone I is firmly outside of the 13 

sand hills and a significantly further portion away from the heart of the Ogallala 14 

Aquifer than the preferred route or the Keystone mainline alternative route. 15 

Q: Does Attachment No. 8 here contain other documents you are competent to 16 

speak about that you wish to be part of your testimony and to discuss in more 17 

detail as needed at the August 2017 Hearing? 18 

A: Yes. 19 

Q: Are all of your statements in your testimony provided above true and 20 

accurate as of the date you signed this document to the best of your 21 

knowledge? 22 

A: Yes, they are. 23 

Q: Thank you, I have no further questions at this time and reserve the right to 24 

ask you additional questions at the August 2017 Hearing. 25 
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Q: Please state your name. 1 

A: My name is Charlayne Carpenter. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Jerry Carpenter. 16 
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Q: If you have children how many do you have? 1 

A: 2 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  For the land that would be affected and impacted by the proposed KXL tar 6 

sands pipeline give the Commissioners a sense how long the land has been in 7 

your family and a little history of the land. 8 

A: Our land that would be affected by the KXL pipeline has not been in "the family" 9 

very long.  Less than 10 years. It has a pivot on it and is very sandy soil.  If the 10 

route stays the same it will affect the NE corner of the quarter and take out shrubs 11 

and trees for the most part but from what we understand the construction width 12 

will be much wider than the pipe itself so will probably affect some portion of the 13 

field. This corner sits at the intersection of two "sand trails" or minimum 14 

maintenance roads. Will KXL replace trees and shrubs that are removed?  While 15 

we understand that they would not be replaced over top of the pipeline, they could 16 

be replaced in other areas of the county.  We have already lost many trees in our 17 

area of the county because of the NPPD Neligh to Hoskins transmission line 18 

project.  We don't need to lose more because of a pipeline. 19 

Q: Do you earn any income from this land? 20 

A: Yes. 21 

Q: Have you depended on the income from your land to support your livelihood 22 

or the livelihood of your family? 23 

A: Yes. 24 

Q: Have you ever in the past or have you thought about in the future leasing all 25 

or a portion of your land in question here? 26 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 27 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 28 

all the restrictions and risks and potential negative impacts to farming or ranching 29 
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operations as opposed to land that did not have those same risks. If I was looking 1 

to lease or rent ground I would pay more for comparable non-pipeline land than I 2 

would for comparable pipeline land and I think most folks would think the same 3 

way. This is another negative economic impact that affects the landowner and the 4 

county and the state and will forever and ever should TransCanada’s preferred or 5 

mainline alternative routes be approved. If they were to twin or closely parallel to 6 

Keystone I the vast majority of landowners would be those that already have a 7 

pipeline so there would be considerable less new incremental negative impacts. 8 

Q: Do you have similar concerns about selling the land? 9 

A: Well I hope not to have to sell the land in my lifetime but times change and you 10 

never know what is around the corner and yes I am concerned that if another piece 11 

of ground similar to mine were for sale and it did not have the pipeline and mine 12 

did that I would have a lower selling price. I think this would be true for pipeline 13 

ground on both the preferred and mainline alternative routes. 14 

Q:  What is your intent with your land after you die? 15 

A:  Like I said I hope not to have to sell and I hope that it stay in the family for years 16 

to come but I have thought about getting out if this pipeline were to come through. 17 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 18 

Pipeline would cross the land described above and owned by you? 19 

A: Yes. 20 

Q: Were you or an entity for which you are a member, shareholder, or director 21 

previously sued by TransCanada Keystone Pipeline, LP? 22 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 23 

petition for condemnation against our land so it could place its proposed pipeline 24 

within an easement that it wanted to take from us on our land. 25 

Q: Did you defend yourself and your land in that condemnation action? 26 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 27 

and expenses in our resistance of TransCanada’s lawsuit against us. 28 
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Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 1 

incurred? 2 

A: No, they have not. 3 

Q: In its lawsuit against you, did TransCanada identify the amount of your 4 

property that it wanted to take for its proposed pipeline? 5 

A: The lawsuit against us stated they would take the amount of property that is 6 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 7 

and equipment reasonably necessary to operate the pipeline. 8 

Q: Did TransCanada define what they meant by “property that is reasonably 9 

necessary”? 10 

A: No, they did not. 11 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 12 

property portion of your land? 13 

A: Yes, they did. 14 

Q: Did TransCanada describe what rights it proposed to take related to the 15 

eminent domain property on your land? 16 

A: Yes, they did. 17 

Q: What rights that they proposed to take did they describe? 18 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 19 

operate, and maintain the pipeline and the plant and equipment reasonably 20 

necessary to operate the pipeline, specifically including surveying, laying, 21 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 22 

reconstructing, removing and abandoning one pipeline, together with all fittings,  23 

cathodic protection equipment, pipeline markers, and all their equipment and 24 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 25 

petroleum products, and all by-products thereof.” 26 

Q: Prior to filing an eminent domain lawsuit to take your land that 27 

TransCanada identified, do you believe they attempted to negotiate in good 28 

faith with you? 29 



5 
 

A: No, I do not. 1 

Q: Did TransCanada at any time approach you with or deliver to you their 2 

proposed easement and right-of-way agreement? 3 

A: Yes, they did. 4 

Q: At the time you reviewed TransCanada’s easement and right-of-way 5 

agreement, did you understand that they would be purchasing a fee title 6 

interest in your property or that they were taking something else? 7 

A: I understood that they proposed to have the power to take both a temporary 8 

construction easement that could last for a certain period of time and then also a 9 

permanent easement which they described to be 50 feet across or in width, and 10 

that would run the entire portion of my property from where a proposed pipeline 11 

would enter my property until where it would exit the property. 12 

Q: Is the document included with your testimony here as Attachment No. 3, a 13 

true and accurate copy of TransCanada’s proposed Easement and Right-of-14 

Way agreement that they included with their condemnation lawsuit against 15 

you? 16 

A: Yes, it is.   17 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 18 

and Right-of-Way agreement? 19 

A: Yes, I have. 20 

Q: What is your understanding of the significance of the Easement and Right-of-21 

Way agreement as proposed by TransCanada? 22 

A: My understanding is that this is the document that will govern all of the rights and 23 

obligations and duties as well as the limitations of what I can and cannot do and 24 

how I and any future landowner and any person I invite to come onto my property 25 

must behave as well as what TransCanada is and is not responsible for and how 26 

they can use my land. 27 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 28 

agreement do you have any concerns about any portions of it or any of the 29 
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language either included in the document or missing from the proposed 1 

document? 2 

A: Yes, I have a number of significant concerns and worries about the document and 3 

how the language included and the language not included potentially negatively 4 

impacts my land and thereby potentially negatively impacts my community and 5 

my state.   6 

Q: I would like you to walk the Commissioners through each and every one of 7 

your concerns about TransCanada’s proposed Easement and Right-of-Way 8 

agreement so they can develop an understanding of how that language and 9 

the terms of that contract, in your opinion, potentially negatively impacts you 10 

and your land.  So, if you can start at the beginning of that document and 11 

let’s work our way through it, okay? 12 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 13 

Easement and Right-of-Way agreement and how it negatively could affect my 14 

property rights and my economic interests. 15 

Q. Okay, let’s start with your first concern please. 16 

A: The very first sentence talks about consideration or how much money they will 17 

pay to compensate me for all of the known and unknown affects and all of the 18 

rights I am giving up and for all the things they get to do to my land and for what 19 

they will prevent me from doing on my land and they only will pay me one time at 20 

the signing of the easement agreement. That is a huge problem. 21 

Q: Explain to the Commissioners why that is a problem. 22 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 23 

landowner because they want to have my land forever for use as they see fit so 24 

they can make a daily profit from their customers. If I was to lease ground from 25 

my neighbor I would typically pay twice a year every year as long as they granted 26 

me the rights to use their land. That only makes sense – that is fair. If I was going 27 

to rent a house in town I would typically pay monthly, every month until I gave up 28 

my right to use that house. By TransCanada getting out on the cheap and paying 29 
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once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 1 

revenue collection on the money I would be paid and then pay taxes on and 2 

contribute to this state and this country. It is money I would be putting back into 3 

my local community both spending and stimulating the local economy and 4 

generating more economic activity right here. Instead TransCanada’s shareholders 5 

keep all that money and it never finds its way to Nebraska.  6 

Q: What is your next concern? 7 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 8 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 9 

limited partnership…” and I have no idea who that really is. I have no idea who is 10 

forcing this pipeline on us or who the owners of the entities are, or what are the 11 

assets backing this limited partnership, or who the general partner is, or who all 12 

the limited partners are, and who makes up the ownership of the these partners or 13 

the structure or any of the basic things you would want to know and understand if 14 

you would want to do business with such an outfit. According to TransCanada’s 15 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 16 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 17 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 18 

basically nothing. That is really scary since the general partner has the liability but 19 

virtually none of the ownership and who knows if it has any other assets. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who could become the owner of over 275 miles of 22 

Nebraska land? 23 

A:  No. 24 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 25 

percent clear on exactly who will be operating and responsible for 26 

approximately 275 miles of tar sands pipeline underneath and through 27 

Nebraska land? 28 

A:  No. 29 
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Q: Okay, let’s continue please with your concerns of the impacts upon your land 1 

and the State of Nebraska of TransCanada’s easement terms. 2 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 3 

called “Grantee”)…” and this concerns me because it would allow the easement to 4 

be transferred or sold to someone or some company or country or who knows what 5 

that I don’t know and who we may not want to do business with. This pipeline 6 

would be a huge asset for TransCanada and if they can sell to the highest bidder 7 

that could have terrible impacts upon all of Nebraska depending upon who may 8 

buy it and I don’t know of any safeguards in place for us or the State to veto or 9 

have any say so in who may own, operate, or be responsible for this pipeline in the 10 

future. 11 

Q: Do you think that type of uncertainty and lack of control over a major piece 12 

of infrastructure crossing our State is in the public interest? 13 

A: No, certainly not, in fact, just the opposite. 14 

Q: What’s next? 15 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 16 

really concerns me. Why does the easement and right-of-way have to be perpetual 17 

and permanent? That is the question myself and my family want an answer to. 18 

Perpetual to me is like forever and that doesn’t make sense. 19 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 20 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 21 

data proving there is a perpetual supply of tar sands. I am not aware in 22 

TransCanada’s application where it proves there is a perpetual necessity for this 23 

pipeline. My understanding of energy infrastructure like wind towers is they have 24 

a decommission plan and actually take the towers down when they become 25 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 26 

will, and I want my family or future Nebraska families to have that land as 27 

undisturbed as possible and it is not in my interest or the public interest of 28 
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Nebraska to be forced to give up perpetual and permanent rights in the land for 1 

this specific kind of pipeline project. 2 

Q: Okay, what is your next concern? 3 

A: The easement language includes all these things TransCanada can do and it says 4 

“…abandoning in place…” so they can just leave this pipeline under my ground 5 

until the end of time just sitting there while they are not using it, but I am still 6 

prevented from doing on my land and using my land what I would like. If I owned 7 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 8 

there. It doesn’t make sense and it scares me and it is not in my interest or the 9 

public interest of Nebraska to allow this. 10 

Q: Now it looks like we are ready to go to the second page of the Easement is that 11 

right? 12 

A: Yes. 13 

Q: So now on the second page of the Easement what are your concerns? 14 

A: Here the Easement identifies a 24-month deadline to complete construction of the 15 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 16 

starts to run from the moment “actual pipeline installation activities” begin on 17 

Landowners property. It appears that TransCanada would define this phrase as 18 

needed. It would be wise to explain what types of TransCanada action constitutes  19 

“installation activity” For instance, would the placement and storage of an 20 

excavator or other equipment on or near the Easement property be an activity or 21 

would earth have to be moved before the activity requirement is triggered. This 22 

vague phrase is likely to lead to future disputes and litigation that is not in the best 23 

interest of the welfare of Nebraska and would not protect property interests. The 24 

24-months can also be extended in the case of “force majeure.” My understanding 25 

is that force majeure is often used to insulate a party to a contract when events 26 

occur that are completely out of their control. In TransCanada’s easement this is 27 

expanded to include “without limitation…availability of labor and materials.” 28 

Extending this language to labor and materials is problematic because these are 29 
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two variables that TransCanada does have some or significant control over and to 1 

allow extension of the 24-month period over events not truly out of the control of 2 

TransCanada and without further provision for compensation for the Landowner is 3 

not conducive to protection of property rights. 4 

Q: Okay, what is your next concern? 5 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 6 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 7 

reasonable costs and expenses” will pay for damages caused but then limits 8 

TransCanada’s liability to certain circumstances. There is no definition of 9 

“commercially reasonable” and no stated right that the Landowner would get to 10 

determine the amounts of cost or expense that is “commercially reasonable.”  11 

TransCanada excepts out from their liability any damages that are caused by 12 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 13 

Landowner. It is understandable that if the Landowner were to willfully and 14 

intentionally cause damages to the pipeline that Landowner should be liable. 15 

However, anything short of willful misconduct should be the lability of 16 

TransCanada who is subjecting the pipeline on the Landowner and who is making 17 

a daily profit from that pipeline. When evaluating the impact on property rights of 18 

this provision, you must consider the potentially extremely expensive fight a 19 

Landowner would have over this question of whether or not damage was an act of 20 

negligence. Putting this kind of potential liability upon the Landowner is 21 

incredibly problematic and is detrimental to the protection of property rights. I 22 

don’t think this unilateral power which I can’t do anything about as the landowner 23 

is in the best economic interest of the land in question or the State of Nebraska for 24 

landowners to be treated that way. 25 

Q: Is there any specific event or example you are aware of that makes this 26 

concern more real for you? 27 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 28 

Nemaha County, Nebraska landowner farmers who accidently struck two 29 



11 
 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 1 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 2 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 3 

copy of the Federal Court Complaint is here as Attachment No. 4  4 

Q: What is your next concern with the Easement language? 5 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 6 

they choose unless 1) any Landowner use interferes in any way with 7 

TransCanada’s exercise of any of its rights within the Easement, or 2) 8 

TransCanada decides to take any action on the property it deems necessary to 9 

prevent injury, endangerment or interference with anything TransCanada deems 10 

necessary to do on the property. Landowner is also forbidden from excavating 11 

without prior authorization by TransCanada. So my understanding is that 12 

TransCanada will unilaterally determine what Landowner can and can’t do based 13 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 14 

could also completely deny my request to excavate. Further, TransCanada retains 15 

all “privileges necessary or convenient for the full use of the rights” granted to 16 

them in the Easement. Again, TransCanada unilaterally can decide to the 17 

detriment of the property rights of Landowner what TransCanada believes is 18 

necessary or convenient for it. And there is no option for any additional 19 

compensation to landowner for any right exercised by TransCanada that leads to 20 

the removal of trees or plants or vegetation or buildings or structures or facilities 21 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 22 

rights without having to compensate Landowner for such further destruction or 23 

losses are not conducive to the protection of property rights or economic interest. 24 

Q:  What is the next concern you have? 25 

A: The Easement also allows some rights for Landowner but restricts them at the 26 

same time and again at the sole and unilateral decision making of TransCanada. 27 

TransCanada will determine if the actions of Landowner might in anyway 28 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 29 



12 
 

any appurtenances thereon to the pipeline itself or to their access to the Easement 1 

or within the Easement and TransCanada retains the right at any time, whether 2 

during growing season or not, to travel “within and along Easement Area on foot 3 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 4 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 5 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 6 

undefined and unilateral restrictions are not conducive to the protection of 7 

property rights or economic interest. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 10 

Landowner’s land any debris of any kind without any input or power of 11 

Landowner to demand an alternative method or location of debris disposal. Such 12 

unilateral powers would negatively affect Landowners property are not conducive 13 

to the protection of property rights or economic interest. 14 

Q:  What is the next concern you have with the Easement language? 15 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 16 

“where rock is encountered” mean and why does TransCanada solely get to 17 

determine whether or not this phrase is triggered. This phrase could be used to 18 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 19 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 20 

affect Landowners property are not conducive to the protection of property rights. 21 

A shallow pipeline is much more likely to become a danger and liability in the 22 

future given farming operations and buried irrigation lines and other factors 23 

common to the current typical agricultural uses of the land in question impacted 24 

by TransCanada’s preferred pipeline route. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: There are more vague concepts solely at the determination of TransCanada such as 27 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 28 

possible.” There is nothing here that defines this or provides a mechanism for 29 
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documenting or memorializing “pre-construction position” so as to minimize 1 

costly legal battles or wasted Landowner time attempting to recreate the soil 2 

condition on their fields or pasture. Such unilateral powers would negatively affect 3 

Landowners property are not conducive to the protection of property rights or 4 

economic interest. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 7 

appurtenances thereto in place on, under, across, or through Nebraska land at any 8 

time it chooses. There is no provision for Landowner compensation for such 9 

abandonment nor any right for the Landowner to demand removal. Such unilateral 10 

powers would negatively affect Landowners property are not conducive to the 11 

protection of property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: TransCanada has the power to unilaterally move or modify the location of any 14 

Easement area whether permanent or temporary at their sole discretion. 15 

Regardless, if Landowner has taken prior steps relative to their property in 16 

preparation or planning of TransCanada’s taking of the initial easement area(s), 17 

the language here does not require TransCanada to compensate the Landowner if 18 

they decide to move the easement anywhere on Landowners property. Such 19 

unilateral powers would negatively affect Landowners property are not conducive 20 

to the protection of property rights or economic interests. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 23 

transfer and be applicable to an future owner of the Land in question without the 24 

ability of the future Landowner to modify or negotiate any of the language in 25 

question to which it will be held to comply. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 28 

Easement to any person, company, country, etc. at their sole discretion at anytime 29 
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to anyone. This also means that any buyer of the easement could do the same to a 1 

third buyer and so on forever. There is no change of control or sale provision in 2 

place to protect the Landowner or Nebraska or to provide compensation for such 3 

change of control or ownership. It is not conducive to the protection of property 4 

rights or economic interests to allow unilateral unrestricted sale of the Easement 5 

thereby forcing upon the Landowner and our State a new unknown Easement 6 

owner. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are many terms in the Easement that are either confusing or undefined terms 9 

that are without context as to whether or not the Landowner would have any say 10 

so in determining what these terms mean or if the evaluation is solely in 11 

TransCanada’s control. Some of these vague undefined terms are as follows: 12 

i. “pipeline installation activities” 13 

ii. “availability of labor and materials”  14 

iii. “commercially reasonable costs and expenses”  15 

iv. “reasonably anticipated and foreseeable costs and expenses”  16 

v. “yield loss damages” 17 

vi. “diminution in the value of the property”  18 

vii. “substantially same condition”  19 

viii. “an actual or potential hazard”  20 

ix. “efficient”  21 

x. “convenient”  22 

xi. “endangered”  23 

xii. “obstructed”  24 

xiii. “injured”  25 

xiv. “interfered with”  26 

xv. “impaired”  27 

xvi. “suitable crossings”  28 

xvii. “where rock is encountered”  29 
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xviii. “as nearly as practicable”  1 

xix. “pre-construction position”  2 

xx. “pre-construction grade”  3 

xxi. “various engineering factors”    4 

Each one of these above terms and phrases as read in the context of the Easement 5 

could be problematic in many ways. Notably, undefined terms tend to only get 6 

definition in further legal proceedings after a dispute arises and the way the 7 

Easement is drafted, TransCanada has sole power to determine when and if a 8 

particular situation conforms with or triggers rights affected by these terms. For 9 

instance, “yield loss damages” should be specifically defined and spelled out 10 

exactly how the landowner is to be compensated and in what events on the front 11 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 12 

the Landowner is without contractual rights to define these terms or determine 13 

when rights related to them trigger and what the affects may be. 14 

Q: Do you have any other concerns about the Easement language that you can 15 

think of at this time? 16 

A: I reserve the right to discuss any additional concerns that I think of at the time of 17 

my live testimony in August. 18 

Q: Based upon what you have shared with the Commission above regarding 19 

TransCanada’s proposed Easement terms and agreement, do you believe 20 

those to be reasonable or just, under the circumstances of the pipeline’s 21 

impact upon you and your land? 22 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 23 

discussed previously. 24 

Q: Did TransCanada ever offer you financial compensation for the rights that 25 

they sought to obtain in your land, and for what they sought to prevent you 26 

and any future land owner of your property from doing in the future? 27 

A: Yes, we received an offer from them. 28 
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Q: As the owner of the land in question and as the person who knows it better 1 

than anyone else, do you believe that TransCanada offered you just, or fair, 2 

compensation for all of what they proposed to take from you so that their tar 3 

sands pipeline could be located across your property? 4 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 5 

offer for all the potential impacts and effects and the rights that I’m giving up, and 6 

what we will be prevented from doing in the future and how their pipeline would 7 

impact my property for ever and ever. 8 

Q: Has TransCanada at any time offered to compensate you annually, such as 9 

wind farm projects do, for the existence of their potential tar sands pipeline 10 

across your property. 11 

A: No, never. 12 

Q: At any time did TransCanada present you with or request that you, as the 13 

owner of the land in question, sign and execute a document called, “Advanced 14 

Release of Damage Claims and Indemnity Agreement?” 15 

A: Yes, they did and it was included in the County Court lawsuit against us. 16 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 17 

“Advanced Release of Damage Claims and Indemnity Agreement?  18 

A: Yes, it is. 19 

Q: What was your understanding of that document? 20 

A: When I read that document in the plain language of that document, it was my 21 

understanding that TransCanada was attempting to pay me a very small amount at 22 

that time in order for me to agree to give up my rights to be compensated from 23 

them in the future related to any damage or impact they may have upon my 24 

property “arising out of, in connection with, or alleged to resulted from 25 

construction or surveying over, under or on” my land. 26 

Q: Did you ever sign that document? 27 

A: No, I did not. 28 

Q: Why not? 29 
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A; Because I do not believe that it is fair or just to try to get me to agree to a small 1 

sum of money when I have no idea how bad the impacts or damages that they, or 2 

their contractors, or subcontractors, or other agents or employees, may cause on 3 

my land at any time in the future that resulted from the construction or surveying 4 

or their activities upon my land. 5 

Q: When you reviewed this document, what did it make you feel? 6 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 7 

shield themselves against known and foreseeable impacts that their pipeline, and 8 

the construction of it, would have upon my land.  It made me feel that they knew it 9 

was in their financial interest to pay me as little as possible to prevent me from 10 

ever having the opportunity to seek fair compensation again, and that this must be 11 

based upon their experience of unhappy landowners and situations in other places 12 

where they have built pipelines. 13 

Q: Has TransCanada ever contacted you and specifically asked you if you 14 

thought their proposed location of their proposed pipeline across your land 15 

was in your best interest? 16 

A: No, they have not. 17 

Q: Has TransCanada ever contacted you and specifically asked you if you 18 

thought their proposed location of their proposed pipeline across your land 19 

was in the public interest of the State of Nebraska? 20 

A: No, they have not. 21 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 22 

Takings Clause? 23 

A: Yes, I am. 24 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 25 

an American citizens property? 26 

A: My understanding is that, according to the United States Constitution, that if the 27 

government is going to take land for public use, then in that case, or by taking for 28 
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public use, it can only occur if the private land owner is compensated justly, or 1 

fairly. 2 

Q: Has TransCanada ever contacted you specially to explain the way in which 3 

the public could use its proposed Keystone XL Pipeline? 4 

A: No, they have not. 5 

Q: Can you think of any way in which the public, that is the citizens of the State 6 

of Nebraska, can directly use the proposed TransCanada Keystone XL 7 

Pipeline, as it dissects the State of Nebraska? 8 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 9 

public benefits from this pipeline in any way, how they can use it any way, or how 10 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 11 

that the only reason it’s proposed to come through Nebraska, is that because we 12 

are geographically in the way from between where the privately-owned Tar Sands 13 

are located to where TransCanada wants to ship the Tar Sands to refineries in 14 

Houston, Texas. 15 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 16 

crude petroleum, or oil and petroleum by-products that you would like to 17 

ship in its pipeline? 18 

A: No, it has not. 19 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-20 

products that you, at this time or any time in the future, would desire to place 21 

for transport within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not. 23 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 24 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-25 

products within the proposed TransCanada Keystone XL Pipeline? 26 

A: No, I do not.  I’ve never heard of such a person or company like that. 27 

Q: Do you pay property taxes for the land that would be affected and impacted 28 

at the proposed TransCanada Keystone XL Pipeline? 29 
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A: Yes, I do. 1 

Q: Why do you pay property taxes on that land? 2 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 3 

of that property. 4 

Q: Because you follow the law and pay property taxes, do you believe you 5 

deserve any special consideration or treatment apart from any other person 6 

or company that pays property taxes? 7 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 8 

just what you do. 9 

Q: Do you believe the fact that you pay property taxes entitles you to special 10 

treatment of any kind, or special rights of any kind? 11 

A: No, of course not. 12 

Q: Do you believe the fact that you pay property taxes on your land would be 13 

enough to qualify you to have the power of eminent domain to take land of 14 

your neighbors or other people in your county, or other people across the 15 

state of Nebraska? 16 

A: No.  Like I said, paying property taxes is the law, it’s nothing that I expect an 17 

award for or any type of special consideration. 18 

Q: Have you at any time ever employed any person other than yourself? 19 

A: Well, yes I have. 20 

Q: Do you believe that the fact that you have, at some point in your life, 21 

employed one or more other persons entitle you to any special treatment or 22 

consideration above and beyond any other Nebraskan that has also employed 23 

one or more persons? 24 

A: No, of course not. 25 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 26 

have at one point employed another person within this state, entitles you to 27 

preferential treatment or consideration of any kind? 28 
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A: No, of course not.  If I choose to employ someone that decision is up to me.  I 1 

don’t deserve any special treatment or consideration for that fact. 2 

Q: At the beginning of your statement, you briefly described your property that 3 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 4 

give the Commissioners a sense of specifically how you believe the proposed 5 

Keystone XL Pipeline and its preferred route, which proposes to go across 6 

your land, how it would in your opinion based on your knowledge, 7 

experience, and background of your land, affect it.  8 

A: Our fear is that future owners of the land, whether that is members of our family 9 

or some other party, will be punished by any future farming practices.  Farming 10 

practices change all the time and who knows what will be in 5, 10, 20 or 50 years.  11 

We do not want any repercussions coming back to members of our family for 12 

something that future owners of the property may do. 13 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 14 

crude oil pipeline in its preferred location, or ultimate location across the 15 

state of Nebraska? 16 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 17 

or even bullied around and being made to feel scared that they did not have any 18 

options but to sign whatever papers TransCanada told them they had to. I am 19 

aware of folks being threatened that their land would be taken if they didn’t follow 20 

what TransCanada was saying. I am aware of tactics to get people to sign 21 

easements that I don’t believe have any place in Nebraska or anywhere such as 22 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 23 

landowners and convince them they should sign TransCanada’s easement 24 

agreements. I am aware of older folks and widows or widowers feeling they had 25 

no choice but to sign TransCanada’s Easement and they didn’t know they could 26 

fight or stand up for themselves. From a more practical standpoint, I am worried 27 

that according to their answer to our Interrogatory No. 211, TransCanada only 28 

owns and operates one (1) major oil pipeline. They simply do not have the 29 
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experience with this type of pipeline and that scares me. There are others but that 1 

is what I can recollect at this time and if I remember more or my recollection is 2 

refreshed I will share those with the Commissioners at the Hearing in August. 3 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 4 

landowner is reasonable or just? 5 

A: No, I do not. 6 

Q: Do you have any concern about limitations that the construction of this 7 

proposed pipeline across your affected land would prevent construction of 8 

future structures upon the portion of your land affected by the proposed 9 

easement and immediately surrounding areas? 10 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 11 

structures directly across or touching the easement, and it would be unwise and I 12 

would be uncomfortable to build anything near the easement for fear of being 13 

blamed in the future should any damage or difficulty result on my property in 14 

regards to the pipeline. 15 

Q: Do you think such a restriction would impact you economically? 16 

A: Well yes, of course.   17 

Q: How do you think such a restriction would impact you economically? 18 

A: The future of this land may not be exactly how it’s being used as of this moment, 19 

and having the restrictions and limiting my ability to develop my land in certain 20 

ways presents a huge negative economic impact on myself, my family, and any 21 

potential future owner of the property. You have no idea how I or the future owner 22 

may want to use this land in the future or the other land across Nebraska 23 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 24 

ago it would have been hard to imagine all the advances that we have now or how 25 

things change. Because the Easement is forever and TransCanada gets the rights in 26 

my land forever we have to think with a very long term view. By placing their 27 

pipeline on under across and through my land that prevents future development 28 

which greatly negatively impacts future taxes and tax revenue that could have 29 
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been generated by the County and State but now will not. When you look at the 1 

short blip of economic activity that the two years of temporary construction efforts 2 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 3 

and restrictions TransCanada is forcing upon us and Nebraska. 4 

Q: Do you have any concerns about the environmental impact of the proposed 5 

pipeline? 6 

A: Yes, I do.   7 

Q: What are some of those concerns? 8 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 9 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 10 

a detrimental impact upon the environment of my land specifically, as well as the 11 

lands near my land and surrounding the proposed pipeline route. 12 

Q: Do you have any other environmental concerns? 13 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 14 

construction and/or maintenance and operation. I am concerned about spills and 15 

leaks that TransCanada has had in the past and will have in the future. This could 16 

be catastrophic to my operations or others and to my county and the State. 17 

Q: Do you have any thoughts regarding if there would be an impact upon the 18 

natural resources on or near your property due to the proposed pipeline? 19 

A: Yes, I believe that any construction, operation, and/or maintenance of the 20 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 21 

resources of my land, and the lands near and surrounding the proposed pipeline 22 

route. 23 

Q: Do you have any worries about potential impacts from the proposed pipeline 24 

to the soil of your land, or land near you? 25 

A: Yes, I believe that any construction, operation, and/or maintenance of the 26 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 27 

land, as well as land along and surrounding the proposed pipeline route.  This 28 

includes, but is not limited to, the reasons that we discussed above of disturbing 29 
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the soil composition and makeup as it has naturally existed for thousands and 1 

millions of years during the construction process, and any future maintenance or 2 

removal process.  I’m gravely concerned about the fertility and the loss of 3 

economic ability of my property to grow the crops, or grow the grasses, or grow 4 

whatever it is at that time they exist on my property or that I may want to grow in 5 

the future, or that a future owner may want to grow.  The land will never be the 6 

same from as it exists now undisturbed to after it is trenched up for the proposed 7 

pipeline. 8 

Q: Do you have any concerns about the potential impact of the proposed pipeline 9 

upon the groundwater over your land, or surrounding lands? 10 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 11 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 12 

groundwater of not only under my land, but also near and surrounding the pipeline 13 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 14 

simple and it is simply too valuable to our State and the country to put at 15 

unreasonable risk. 16 

Q: Do you have any concern about the potential impact of the proposed pipeline 17 

upon the surface water on, or near or around your land? 18 

A: Yes, I have significant concerns that any construction, operation, and/or 19 

maintenance of the proposed Keystone XL Pipeline would have detrimental 20 

impact upon the surface water of not only within my property boundary, but along 21 

and near and surrounding the pipeline route, and in fact, across the state of 22 

Nebraska.   23 

Q: Do you have any concern about the potential impacts of the proposed pipeline 24 

upon the wildlife and plants, other than your growing crops on or near your 25 

land? 26 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 27 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 28 
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wildlife and the plants, not only that are located on or can be found upon my land, 1 

but also near and along the proposed pipeline route. 2 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 3 

fair market value of your land? 4 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 5 

pipeline underneath and across and through my property will negatively affect the 6 

fair market value at any point in the future, especially at that point in which I 7 

would need to sell the property, or someone in my family would need to sell the 8 

property.  I do not believe, and certainly would not be willing to pay, the same 9 

price for land that had the pipeline located on it, versus land that did not.  I hope 10 

there is never a point where I’m in a position where I have to sell and have to 11 

realize as much value as I can out of my land.  But because it is my single largest 12 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 13 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 14 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 15 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 16 

not to mention all of the rights you give up by the nature of having the pipeline 17 

due to having the easement that we have previously discussed, for any reasonable 18 

person to think that the existence of the pipeline would not negatively affect my 19 

property’s value. 20 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 21 

testimony? 22 

A: Yes, I have. 23 

Q: Where have you seen that before? 24 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    25 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 26 

believe the portion of the alternative route in Nebraska essentially twins or 27 

parallels Keystone I.  28 
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Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 1 

Application, and as found on Attachment No. 7, here to your testimony, is in 2 

the public interest of Nebraska? 3 

A: No, I do not. 4 

Q: Do you believe that the Keystone mainline alternative route as shown on 5 

Attachment No. 7 included with your testimony here is a major oil pipeline 6 

route that is in the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 9 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 10 

A: No, I do not. 11 

Q: Do you believe there is any potential route for the proposed Keystone XL 12 

Pipeline across, within, under, or through the State of Nebraska that is in the 13 

public interest of the citizens of Nebraska? 14 

A: No, I do not. 15 

Q: Why do you hold that belief? 16 

A: Because there simply is no public interest based on all of the factors that I am 17 

aware and that I have read and that I have studied that this Commission is to 18 

consider that would establish that a for-profit foreign-owned pipeline that simply 19 

crosses Nebraska because we are geographically in the way between where tar 20 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 21 

public interest of Nebraskans. We derive no benefit from this project. It is not for 22 

public use. Nebraska is simply in the way and when all considerations are taken in 23 

there is no net benefit of any kind for Nebraska should this project be placed in our 24 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 25 

the negative impacts and concerns. 26 

Q: What do you think about the applicant, TransCanada’s argument that it’s 27 

preferred route for its proposed Keystone XL Pipeline is in the public interest 28 
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of Nebraska because it may bring temporary jobs during the construction 1 

phase to Nebraska? 2 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 3 

temporary or on a permanent basis, don’t come with a project that has all the 4 

potential and foreseeable negative impacts, many of which we have discussed here 5 

and other witnesses throughout the course of this hearing have and will discuss.  If 6 

I decide to hire and employ someone to help me out in my farming or ranching 7 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 8 

to my land or my town or my county or my state.  And I’ve hired someone who is 9 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 10 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 11 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 12 

from TransCanada’s own statements that the jobs numbers they originally touted 13 

were determined to be a minute fraction of the permanent jobs that had been 14 

projected. According to their answer to our Interrogatory No. 191, TransCanada 15 

has created only thirty-four (34) jobs within Nebraska working specifically on 16 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 17 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 18 

Further, according to their answer to Interrogatory No. 199, TransCanada would 19 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 20 

constructed on its Preferred Route or its Mainline Alternative Route. 21 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 22 

because it would cross your land? 23 

A: No, absolutely not.  I am opposed to this project because it is not in the public 24 

interest, neither within my community nor within our state. 25 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 26 

was to cross someone else’s land? 27 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 28 

the fear and anxiety and potential foreseeable risks and negative impacts that this 29 
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type of a project carrying this type of product brings foisted upon anyone in this 1 

state or any other state. 2 

Q: Do you think there is any intelligent route for the proposed Keystone XL 3 

Pipeline to cross the state of Nebraska? 4 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 5 

this project anywhere within Nebraska is within the public interest.  However, if 6 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 7 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 8 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 9 

preferred route and the mainline alternative routes are economic liabilities our 10 

state cannot risk. 11 

Q: What do you rely upon to make that statement? 12 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 13 

already exists in that area is reason enough as it is not in our best interest or the 14 

public interests to have more major oil pipelines crisscrossing our state. Second, 15 

they have all the infrastructure already there in terms of relationships with the 16 

counties and local officials and first responders along that route. Third, they have 17 

already obtained easements from all the landowners long that route and have 18 

relationships with them. Fourth, that route avoids our most sensitive soils, the 19 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 20 

Aquifer. Sixth, they have already studied that route and previously offered it as an 21 

alternative. Seventh, it just makes the most sense that as a state we would have 22 

some intelligent policy of energy corridors and co-locating this type of 23 

infrastructure near each other. 24 

Q: Do you have any other concerns you would like to reiterate or can think of at 25 

this time you would like the Commissioners to understand? 26 

A: Yes. We also have concerns over the pipeline location in our area of Antelope 27 

County because of the development of 169 wind towers that are scheduled to be 28 

constructed this year.  They have been known to cause vibrations and low 29 
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frequency noise which interferes with people and their health.  Will these same 1 

problems cause concerns to the pipeline?  And what about all their interconnecting 2 

lines to substations and other towers? Antelope County is updating their Zoning 3 

Regulations and will not be putting in language for any local control as to buffer 4 

zones for any type of pipelines.  Without any local control we are at the mercy of 5 

the Federal Government. As for the pipeline itself, we have the same concerns as 6 

others that are opposed.  The KXL is not a public use pipeline.  We will not 7 

benefit from it. We will not be able to tap into it for some oil. There is a lot of talk 8 

about all the jobs it will create. NOT.  All the jobs will be professional pipe fitters 9 

who will travel with the pipe line as it progressively moves taking the jobs with 10 

them.  While those workers are in our area they will be using our roads, schools, 11 

parks and stores but will not be paying any taxes like the residents  of the county 12 

do.  Any permanent jobs will come long after the construction is over and will 13 

only be a handful at most. Where will all these workers live?  There isn't enough 14 

housing now plus if there are still wind tower works in the area the housing will be 15 

even more critical.  If they live in campers, will they over take our local 16 

campground and drive away the tourists?  Will they set up their own little village? 17 

There in itself lies other issues.  Water, sewage, electric. And what about the 18 

contents of the pipeline itself?  Is KXL going to come in and train the EMT's, 19 

firefighters and landowners in how to handle a leak?  If the stuff is as toxic as has 20 

been stated then everyone along the route needs to know what to do and how to 21 

contain the leak. Where would clean up resources come from?  Will there be local 22 

clean up stations?  Will supplies have to be brought in from other states?  How 23 

long will that take?  There are parcels of land in Antelope County where the 24 

ground water lies between 3-5 feet below the surface.  What happens if the leak is 25 

close to those areas? The roads in Antelope county are already in bad shape.  The 26 

wind tower construction has caused major damage in the southern half of the 27 

county and now they are coming to the central and northern part.  Then we are 28 

supposed to put up with pipeline construction!!!  Get me a helicopter so I don't 29 
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have to drive over them any more. If they have to put them back to how they 1 

found them, we are in deep trouble. The County board thinks all the revenue from 2 

the wind towers and the future pipeline will solve all their financial woes.  They 3 

need to rethink this. In closing, we are opposed for many reasons and are thinking 4 

of future generations that will ultimately be the ones to deal with any 5 

consequences of leaks and end of use issues.  There is more to life than money and 6 

it seems that that is the driving factor for a lot of landowners and government 7 

bodies. 8 

Q: Have you fully expressed each and every opinion, concern, or fact you would 9 

like the Public Service Commissioners to consider in their review of 10 

TransCanada’s Application? 11 

A: No, I have not. I have shared that which I can think of as of the date I signed this 12 

document below but other things may come to me or my memory may be 13 

refreshed and I will add and address those things at the time of the Hearing in 14 

August and address any additional items at that time as is necessary. Additionally, 15 

I have not had an adequate amount of time to receive and review all of 16 

TransCanada’s answers to our discovery and the discovery of others so it was 17 

impossible to competently and completely react to that in my testimony here and I 18 

reserve the right to also address anything related to discovery that has not yet 19 

concluded as of the date I signed this document below. Lastly, certain documents 20 

requested have not yet been produced by TransCanada and therefore I may have 21 

additional thoughts on those I will also share at the hearing as needed. 22 

Q: What is it that you are requesting the Public Service Commissioners do in 23 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 24 

across Nebraska? 25 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 26 

a temporary job spike that this project may bring to a few counties and beyond the 27 

relatively small amount of taxes this proposed foreign pipeline would possibly 28 

generate.  And, instead think about the perpetual and forever impacts of this 29 
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pipeline as it would have on the landowners specifically, first and foremost, but 1 

also thereby upon the entire state of Nebraska, and to determine that neither the 2 

preferred route nor the Keystone mainline alternative route are in the public 3 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 4 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 5 

an application for a route in Nebraska, that the only potential route that would 6 

make any intelligent sense whatsoever would be twinning or near paralleling of 7 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 8 

sense to add yet another major oil pipeline crisscrossing our state creating new 9 

pumping stations, creating new impacts on additional counties and communities 10 

and going through all of the court processes with myself and other landowners like 11 

me when this applicant already has relationships with the landowners, the towns 12 

and the communities along Keystone I, and that Keystone I is firmly outside of the 13 

sand hills and a significantly further portion away from the heart of the Ogallala 14 

Aquifer than the preferred route or the Keystone mainline alternative route. 15 

Q: Does Attachment No. 8 here contain other documents you are competent to 16 

speak about that you wish to be part of your testimony and to discuss in more 17 

detail as needed at the August 2017 Hearing? 18 

A: Yes. 19 

Q: Are all of your statements in your testimony provided above true and 20 

accurate as of the date you signed this document to the best of your 21 

knowledge? 22 

A: Yes, they are. 23 

Q: Thank you, I have no further questions at this time and reserve the right to 24 

ask you additional questions at the August 2017 Hearing. 25 
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Q: Please state your name. 1 

A: My name is Tim Choat. I am the Trustee of a Trust that own land affected by this 2 

Application. 3 

Q: Are you an intervener in the Public Service Commission’s proceedings 4 

regarding TransCanada’s application for approval of its proposed Keystone 5 

XL tar sands pipeline across Nebraska? 6 

A: Yes, I am. 7 

Q: Do you own land in Nebraska, either directly or through an entity of which 8 

you are an owner that could be affected by the proposed TransCanada 9 

Keystone XL pipeline? 10 

A: Yes, I do and it is located in Boone County. 11 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 12 

photo(s) of your land in question here with the area of the proposed KXL 13 

pipeline depicted?  14 

A: Yes. 15 

Q: What do you do for a living? 16 
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A: Farmer. 1 

Q: If you are you married tell us your spouse’s name please? 2 

A: Kathy Choat. 3 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 4 

and or your family? 5 

A. Yes. 6 

Q:  For the land that would be affected and impacted by the proposed KXL tar 7 

sands pipeline give the Commissioners a sense how long the land has been in 8 

your family and a little history of the land. 9 

A. Owned the land for 50 years. My Father purchased the farm from my Great Aunts 10 

family in 1966. He spent his entire life as a good steward to the land – practicing 11 

soil and erosion conservation in order to leave the ground in pristine condition for 12 

future generations.  Boone County FSA office has classified this farm as HEL 13 

(highly erodible land) ground. 14 

Q: Do you earn any income from this land? 15 

A: Yes. 16 

Q: Have you depended on the income from your land to support your livelihood 17 

or the livelihood of your family? 18 

A: Yes. 19 

Q: Have you ever in the past or have you thought about in the future leasing all 20 

or a portion of your land in question here? 21 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 22 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 23 

all the restrictions and risks and potential negative impacts to farming or ranching 24 

operations as opposed to land that did not have those same risks. If I was looking 25 

to lease or rent ground I would pay more for comparable non-pipeline land than I 26 

would for comparable pipeline land and I think most folks would think the same 27 

way. This is another negative economic impact that affects the landowner and the 28 

county and the state and will forever and ever should TransCanada’s preferred or 29 
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mainline alternative routes be approved. If they were to twin or closely parallel to 1 

Keystone I the vast majority of landowners would be those that already have a 2 

pipeline so there would be considerable less new incremental negative impacts. 3 

Q: Do you have similar concerns about selling the land? 4 

A: Well I hope not to have to sell the land in my lifetime but times change and you 5 

never know what is around the corner and yes I am concerned that if another piece 6 

of ground similar to mine were for sale and it did not have the pipeline and mine 7 

did that I would have a lower selling price. I think this would be true for pipeline 8 

ground on both the preferred and mainline alternative routes. 9 

Q:  What is your intent with your land after you die? 10 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 11 

to come but I have thought about getting out if this pipeline were to come through. 12 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 13 

Pipeline would cross the land described above and owned by you? 14 

A: Yes. 15 

Q: Were you or an entity for which you are a member, shareholder, or director 16 

previously sued by TransCanada Keystone Pipeline, LP? 17 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 18 

petition for condemnation against our land so it could place its proposed pipeline 19 

within an easement that it wanted to take from us on our land. 20 

Q: Did you defend yourself and your land in that condemnation action? 21 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 22 

and expenses in our resistance of TransCanada’s lawsuit against us. 23 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 24 

incurred? 25 

A: No, they have not. 26 

Q: In its lawsuit against you, did TransCanada identify the amount of your 27 

property that it wanted to take for its proposed pipeline? 28 
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A: The lawsuit against us stated they would take the amount of property that is 1 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 2 

and equipment reasonably necessary to operate the pipeline. 3 

Q: Did TransCanada define what they meant by “property that is reasonably 4 

necessary”? 5 

A: No, they did not. 6 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 7 

property portion of your land? 8 

A: Yes, they did. 9 

Q: Did TransCanada describe what rights it proposed to take related to the 10 

eminent domain property on your land? 11 

A: Yes, they did. 12 

Q: What rights that they proposed to take did they describe? 13 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 14 

operate, and maintain the pipeline and the plant and equipment reasonably 15 

necessary to operate the pipeline, specifically including surveying, laying, 16 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 17 

reconstructing, removing and abandoning one pipeline, together with all fittings,  18 

cathodic protection equipment, pipeline markers, and all their equipment and 19 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 20 

petroleum products, and all by-products thereof.” 21 

Q: Prior to filing an eminent domain lawsuit to take your land that 22 

TransCanada identified, do you believe they attempted to negotiate in good 23 

faith with you? 24 

A: No, I do not. 25 

Q: Did TransCanada at any time approach you with or deliver to you their 26 

proposed easement and right-of-way agreement? 27 

A: Yes, they did. 28 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 1 

agreement, did you understand that they would be purchasing a fee title 2 

interest in your property or that they were taking something else? 3 

A: I understood that they proposed to have the power to take both a temporary 4 

construction easement that could last for a certain period of time and then also a 5 

permanent easement which they described to be 50 feet across or in width, and 6 

that would run the entire portion of my property from where a proposed pipeline 7 

would enter my property until where it would exit the property. 8 

Q: Is the document included with your testimony here as Attachment No. 3, a 9 

true and accurate copy of TransCanada’s proposed Easement and Right-of-10 

Way agreement that they included with their condemnation lawsuit against 11 

you? 12 

A: Yes, it is.   13 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 14 

and Right-of-Way agreement? 15 

A: Yes, I have. 16 

Q: What is your understanding of the significance of the Easement and Right-of-17 

Way agreement as proposed by TransCanada? 18 

A: My understanding is that this is the document that will govern all of the rights and 19 

obligations and duties as well as the limitations of what I can and cannot do and 20 

how I and any future landowner and any person I invite to come onto my property 21 

must behave as well as what TransCanada is and is not responsible for and how 22 

they can use my land. 23 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 24 

agreement do you have any concerns about any portions of it or any of the 25 

language either included in the document or missing from the proposed 26 

document? 27 

A: Yes, I have a number of significant concerns and worries about the document and 28 

how the language included and the language not included potentially negatively 29 
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impacts my land and thereby potentially negatively impacts my community and 1 

my state.   2 

Q: I would like you to walk the Commissioners through each and every one of 3 

your concerns about TransCanada’s proposed Easement and Right-of-Way 4 

agreement so they can develop an understanding of how that language and 5 

the terms of that contract, in your opinion, potentially negatively impacts you 6 

and your land.  So, if you can start at the beginning of that document and 7 

let’s work our way through it, okay? 8 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 9 

Easement and Right-of-Way agreement and how it negatively could affect my 10 

property rights and my economic interests. 11 

Q. Okay, let’s start with your first concern please. 12 

A: The very first sentence talks about consideration or how much money they will 13 

pay to compensate me for all of the known and unknown affects and all of the 14 

rights I am giving up and for all the things they get to do to my land and for what 15 

they will prevent me from doing on my land and they only will pay me one time at 16 

the signing of the easement agreement. That is a huge problem. 17 

Q: Explain to the Commissioners why that is a problem. 18 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 19 

landowner because they want to have my land forever for use as they see fit so 20 

they can make a daily profit from their customers. If I was to lease ground from 21 

my neighbor I would typically pay twice a year every year as long as they granted 22 

me the rights to use their land. That only makes sense – that is fair. If I was going 23 

to rent a house in town I would typically pay monthly, every month until I gave up 24 

my right to use that house. By TransCanada getting out on the cheap and paying 25 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 26 

revenue collection on the money I would be paid and then pay taxes on and 27 

contribute to this state and this country. It is money I would be putting back into 28 

my local community both spending and stimulating the local economy and 29 
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generating more economic activity right here. Instead TransCanada’s shareholders 1 

keep all that money and it never finds its way to Nebraska.  2 

Q: What is your next concern? 3 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 4 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 5 

limited partnership…” and I have no idea who that really is. I have no idea who is 6 

forcing this pipeline on us or who the owners of the entities are, or what are the 7 

assets backing this limited partnership, or who the general partner is, or who all 8 

the limited partners are, and who makes up the ownership of the these partners or 9 

the structure or any of the basic things you would want to know and understand if 10 

you would want to do business with such an outfit. According to TransCanada’s 11 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 12 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 13 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 14 

basically nothing. That is really scary since the general partner has the liability but 15 

virtually none of the ownership and who knows if it has any other assets. 16 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 17 

percent clear on exactly who could become the owner of over 275 miles of 18 

Nebraska land? 19 

A:  No. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who will be operating and responsible for 22 

approximately 275 miles of tar sands pipeline underneath and through 23 

Nebraska land? 24 

A:  No. 25 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 26 

and the State of Nebraska of TransCanada’s easement terms. 27 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 28 

called “Grantee”)…” and this concerns me because it would allow the easement to 29 
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be transferred or sold to someone or some company or country or who knows what 1 

that I don’t know and who we may not want to do business with. This pipeline 2 

would be a huge asset for TransCanada and if they can sell to the highest bidder 3 

that could have terrible impacts upon all of Nebraska depending upon who may 4 

buy it and I don’t know of any safeguards in place for us or the State to veto or 5 

have any say so in who may own, operate, or be responsible for this pipeline in the 6 

future. 7 

Q: Do you think that type of uncertainty and lack of control over a major piece 8 

of infrastructure crossing our State is in the public interest? 9 

A: No, certainly not, in fact, just the opposite. 10 

Q: What’s next? 11 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 12 

really concerns me. Why does the easement and right-of-way have to be perpetual 13 

and permanent? That is the question myself and my family want an answer to. 14 

Perpetual to me is like forever and that doesn’t make sense. 15 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 16 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 17 

data proving there is a perpetual supply of tar sands. I am not aware in 18 

TransCanada’s application where it proves there is a perpetual necessity for this 19 

pipeline. My understanding of energy infrastructure like wind towers is they have 20 

a decommission plan and actually take the towers down when they become 21 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 22 

will, and I want my family or future Nebraska families to have that land as 23 

undisturbed as possible and it is not in my interest or the public interest of 24 

Nebraska to be forced to give up perpetual and permanent rights in the land for 25 

this specific kind of pipeline project. 26 

Q: Okay, what is your next concern? 27 

A: The easement language includes all these things TransCanada can do and it says 28 

“…abandoning in place…” so they can just leave this pipeline under my ground 29 
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until the end of time just sitting there while they are not using it, but I am still 1 

prevented from doing on my land and using my land what I would like. If I owned 2 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 3 

there. It doesn’t make sense and it scares me and it is not in my interest or the 4 

public interest of Nebraska to allow this. 5 

Q: Now it looks like we are ready to go to the second page of the Easement is that 6 

right? 7 

A: Yes. 8 

Q: So now on the second page of the Easement what are your concerns? 9 

A: Here the Easement identifies a 24-month deadline to complete construction of the 10 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 11 

starts to run from the moment “actual pipeline installation activities” begin on 12 

Landowners property. It appears that TransCanada would define this phrase as 13 

needed. It would be wise to explain what types of TransCanada action constitutes  14 

“installation activity” For instance, would the placement and storage of an 15 

excavator or other equipment on or near the Easement property be an activity or 16 

would earth have to be moved before the activity requirement is triggered. This 17 

vague phrase is likely to lead to future disputes and litigation that is not in the best 18 

interest of the welfare of Nebraska and would not protect property interests. The 19 

24-months can also be extended in the case of “force majeure.” My understanding 20 

is that force majeure is often used to insulate a party to a contract when events 21 

occur that are completely out of their control. In TransCanada’s easement this is 22 

expanded to include “without limitation…availability of labor and materials.” 23 

Extending this language to labor and materials is problematic because these are 24 

two variables that TransCanada does have some or significant control over and to 25 

allow extension of the 24-month period over events not truly out of the control of 26 

TransCanada and without further provision for compensation for the Landowner is 27 

not conducive to protection of property rights. 28 

Q: Okay, what is your next concern? 29 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 1 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 2 

reasonable costs and expenses” will pay for damages caused but then limits 3 

TransCanada’s liability to certain circumstances. There is no definition of 4 

“commercially reasonable” and no stated right that the Landowner would get to 5 

determine the amounts of cost or expense that is “commercially reasonable.”  6 

TransCanada excepts out from their liability any damages that are caused by 7 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 8 

Landowner. It is understandable that if the Landowner were to willfully and 9 

intentionally cause damages to the pipeline that Landowner should be liable. 10 

However, anything short of willful misconduct should be the lability of 11 

TransCanada who is subjecting the pipeline on the Landowner and who is making 12 

a daily profit from that pipeline. When evaluating the impact on property rights of 13 

this provision, you must consider the potentially extremely expensive fight a 14 

Landowner would have over this question of whether or not damage was an act of 15 

negligence. Putting this kind of potential liability upon the Landowner is 16 

incredibly problematic and is detrimental to the protection of property rights. I 17 

don’t think this unilateral power which I can’t do anything about as the landowner 18 

is in the best economic interest of the land in question or the State of Nebraska for 19 

landowners to be treated that way. 20 

Q: Is there any specific event or example you are aware of that makes this 21 

concern more real for you? 22 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 23 

Nemaha County, Nebraska landowner farmers who accidently struck two 24 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 25 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 26 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 27 

copy of the Federal Court Complaint is here as Attachment No. 4. 28 

Q: What is your next concern with the Easement language? 29 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 1 

they choose unless 1) any Landowner use interferes in any way with 2 

TransCanada’s exercise of any of its rights within the Easement, or 2) 3 

TransCanada decides to take any action on the property it deems necessary to 4 

prevent injury, endangerment or interference with anything TransCanada deems 5 

necessary to do on the property. Landowner is also forbidden from excavating 6 

without prior authorization by TransCanada. So my understanding is that 7 

TransCanada will unilaterally determine what Landowner can and can’t do based 8 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 9 

could also completely deny my request to excavate. Further, TransCanada retains 10 

all “privileges necessary or convenient for the full use of the rights” granted to 11 

them in the Easement. Again, TransCanada unilaterally can decide to the 12 

detriment of the property rights of Landowner what TransCanada believes is 13 

necessary or convenient for it. And there is no option for any additional 14 

compensation to landowner for any right exercised by TransCanada that leads to 15 

the removal of trees or plants or vegetation or buildings or structures or facilities 16 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 17 

rights without having to compensate Landowner for such further destruction or 18 

losses are not conducive to the protection of property rights or economic interest. 19 

Q:  What is the next concern you have? 20 

A: The Easement also allows some rights for Landowner but restricts them at the 21 

same time and again at the sole and unilateral decision making of TransCanada. 22 

TransCanada will determine if the actions of Landowner might in anyway 23 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 24 

any appurtenances thereon to the pipeline itself or to their access to the Easement 25 

or within the Easement and TransCanada retains the right at any time, whether 26 

during growing season or not, to travel “within and along Easement Area on foot 27 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 28 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 29 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 1 

undefined and unilateral restrictions are not conducive to the protection of 2 

property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 5 

Landowner’s land any debris of any kind without any input or power of 6 

Landowner to demand an alternative method or location of debris disposal. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 11 

“where rock is encountered” mean and why does TransCanada solely get to 12 

determine whether or not this phrase is triggered. This phrase could be used to 13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 14 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 15 

affect Landowners property are not conducive to the protection of property rights. 16 

A shallow pipeline is much more likely to become a danger and liability in the 17 

future given farming operations and buried irrigation lines and other factors 18 

common to the current typical agricultural uses of the land in question impacted 19 

by TransCanada’s preferred pipeline route. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: There are more vague concepts solely at the determination of TransCanada such as 22 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 23 

possible.” There is nothing here that defines this or provides a mechanism for 24 

documenting or memorializing “pre-construction position” so as to minimize 25 

costly legal battles or wasted Landowner time attempting to recreate the soil 26 

condition on their fields or pasture. Such unilateral powers would negatively affect 27 

Landowners property are not conducive to the protection of property rights or 28 

economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 2 

appurtenances thereto in place on, under, across, or through Nebraska land at any 3 

time it chooses. There is no provision for Landowner compensation for such 4 

abandonment nor any right for the Landowner to demand removal. Such unilateral 5 

powers would negatively affect Landowners property are not conducive to the 6 

protection of property rights or economic interest. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: TransCanada has the power to unilaterally move or modify the location of any 9 

Easement area whether permanent or temporary at their sole discretion. 10 

Regardless, if Landowner has taken prior steps relative to their property in 11 

preparation or planning of TransCanada’s taking of the initial easement area(s), 12 

the language here does not require TransCanada to compensate the Landowner if 13 

they decide to move the easement anywhere on Landowners property. Such 14 

unilateral powers would negatively affect Landowners property are not conducive 15 

to the protection of property rights or economic interests. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 18 

transfer and be applicable to any future owner of the Land in question without the 19 

ability of the future Landowner to modify or negotiate any of the language in 20 

question to which it will be held to comply. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 23 

Easement to any person, company, country, etc. at their sole discretion at anytime 24 

to anyone. This also means that any buyer of the easement could do the same to a 25 

third buyer and so on forever. There is no change of control or sale provision in 26 

place to protect the Landowner or Nebraska or to provide compensation for such 27 

change of control or ownership. It is not conducive to the protection of property 28 

rights or economic interests to allow unilateral unrestricted sale of the Easement 29 
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thereby forcing upon the Landowner and our State a new unknown Easement 1 

owner. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: There are many terms in the Easement that are either confusing or undefined terms 4 

that are without context as to whether or not the Landowner would have any say 5 

so in determining what these terms mean or if the evaluation is solely in 6 

TransCanada’s control. Some of these vague undefined terms are as follows: 7 

i. “pipeline installation activities” 8 

ii. “availability of labor and materials”  9 

iii. “commercially reasonable costs and expenses”  10 

iv. “reasonably anticipated and foreseeable costs and expenses”  11 

v. “yield loss damages” 12 

vi. “diminution in the value of the property”  13 

vii. “substantially same condition”  14 

viii. “an actual or potential hazard”  15 

ix. “efficient”  16 

x. “convenient”  17 

xi. “endangered”  18 

xii. “obstructed”  19 

xiii. “injured”  20 

xiv. “interfered with”  21 

xv. “impaired”  22 

xvi. “suitable crossings”  23 

xvii. “where rock is encountered”  24 

xviii. “as nearly as practicable”  25 

xix. “pre-construction position”  26 

xx. “pre-construction grade”  27 

xxi. “various engineering factors”    28 
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Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q: Do you have any other concerns about the Easement language that you can 11 

think of at this time? 12 

A: I reserve the right to discuss any additional concerns that I think of at the time of 13 

my live testimony in August. 14 

Q: Based upon what you have shared with the Commission above regarding 15 

TransCanada’s proposed Easement terms and agreement, do you believe 16 

those to be reasonable or just, under the circumstances of the pipeline’s 17 

impact upon you and your land? 18 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 19 

discussed previously. 20 

Q: Did TransCanada ever offer you financial compensation for the rights that 21 

they sought to obtain in your land, and for what they sought to prevent you 22 

and any future land owner of your property from doing in the future? 23 

A: Yes, we received an offer from them. 24 

Q: As the owner of the land in question and as the person who knows it better 25 

than anyone else, do you believe that TransCanada offered you just, or fair, 26 

compensation for all of what they proposed to take from you so that their tar 27 

sands pipeline could be located across your property? 28 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 1 

offer for all the potential impacts and effects and the rights that I’m giving up, and 2 

what we will be prevented from doing in the future and how their pipeline would 3 

impact my property for ever and ever. 4 

Q: Has TransCanada at any time offered to compensate you annually, such as 5 

wind farm projects do, for the existence of their potential tar sands pipeline 6 

across your property. 7 

A: No, never. 8 

Q: At any time did TransCanada present you with or request that you, as the 9 

owner of the land in question, sign and execute a document called, “Advanced 10 

Release of Damage Claims and Indemnity Agreement?” 11 

A: Yes, they did and it was included in the County Court lawsuit. 12 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 13 

“Advanced Release of Damage Claims and Indemnity Agreement?  14 

A: Yes, it is. 15 

Q: What was your understanding of that document? 16 

A: When I read that document in the plain language of that document, it was my 17 

understanding that TransCanada was attempting to pay me a very small amount at 18 

that time in order for me to agree to give up my rights to be compensated from 19 

them in the future related to any damage or impact they may have upon my 20 

property “arising out of, in connection with, or alleged to resulted from 21 

construction or surveying over, under or on” my land. 22 

Q: Did you ever sign that document? 23 

A: No, I did not. 24 

Q: Why not? 25 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 26 

sum of money when I have no idea how bad the impacts or damages that they, or 27 

their contractors, or subcontractors, or other agents or employees, may cause on 28 
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my land at any time in the future that resulted from the construction or surveying 1 

or their activities upon my land. 2 

Q: When you reviewed this document, what did it make you feel? 3 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 4 

shield themselves against known and foreseeable impacts that their pipeline, and 5 

the construction of it, would have upon my land.  It made me feel that they knew it 6 

was in their financial interest to pay me as little as possible to prevent me from 7 

ever having the opportunity to seek fair compensation again, and that this must be 8 

based upon their experience of unhappy landowners and situations in other places 9 

where they have built pipelines. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across your land 12 

was in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Do you pay property taxes for the land that would be affected and impacted 24 

at the proposed TransCanada Keystone XL Pipeline? 25 

A: Yes, I do. 26 

Q: Why do you pay property taxes on that land? 27 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 28 

of that property. 29 
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Q: Because you follow the law and pay property taxes, do you believe you 1 

deserve any special consideration or treatment apart from any other person 2 

or company that pays property taxes? 3 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 4 

just what you do. 5 

Q: Do you believe the fact that you pay property taxes entitles you to special 6 

treatment of any kind, or special rights of any kind? 7 

A: No, of course not. 8 

Q: Do you believe the fact that you pay property taxes on your land would be 9 

enough to qualify you to have the power of eminent domain to take land of 10 

your neighbors or other people in your county, or other people across the 11 

state of Nebraska? 12 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 13 

I expect an award for or any type of special consideration. 14 

Q: Have you at any time ever employed any person other than yourself? 15 

A: Well, yes I have. 16 

Q: Do you believe that the fact that you have, at some point in your life, 17 

employed one or more other persons entitle you to any special treatment or 18 

consideration above and beyond any other Nebraskan that has also employed 19 

one or more persons? 20 

A: No, of course not. 21 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 22 

have at one point employed another person within this state, entitles you to 23 

preferential treatment or consideration of any kind? 24 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 25 

don’t deserve any special treatment or consideration for that fact. 26 

Q: At the beginning of your statement, you briefly described your property that 27 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 28 

give the Commissioners a sense of specifically how you believe the proposed 29 
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Keystone XL Pipeline and its preferred route, which proposes to go across 1 

your land, how it would in your opinion based on your knowledge, 2 

experience, and background of your land, affect it.  So please share with the 3 

Commissioners the characteristics of your land that you believe is important 4 

for them to understand, while they evaluate TransCanada’s application for a 5 

route for its proposed pipeline to cross Nebraska and across your land, 6 

specifically. 7 

A: My Father and I worked diligently to improve this farm.  On the attached map, by 8 

#1 and #2 in Attachment No. 8 hereto, there are dams in place to control the run-9 

off water. If you notice the light brown areas on the map between the dams, these 10 

are steep slopes that require careful and specific farming practices; the area that 11 

TC wants to use goes directly on top of the flattest most productive table of this 12 

farm. #3 is the irrigation well for the center pivot – less than a quarter (¼) mile 13 

from the proposed pipeline. #4 is a submersible well – approximately 85 to 90 feet 14 

from the center of the proposed pipeline. This farm sits on top of a ridge that 15 

divides 3 valleys - one to the north, one to the west and one to the south. With that 16 

being said, the table where the proposed pipeline would go is at the very top, 17 

subjected to the very highest risk of erosion along with all the tillage, irrigation 18 

risks and foreseeable problems. Hypothetically, over time, the soil erodes away 19 

and the pipeline is now buried by only a foot or two and let’s say they stop the 20 

flow due to a problem and it is January with subzero temps; the line freezes and 21 

the pipe expands with 2 elbows?? This is called ‘coefficient of linear expansion’! 22 

If this line leaks or ruptures in any direction, it will flow over several landowners’ 23 

ground – who is liable? And beyond just the spill or rupture event what about all 24 

the collateral negative impacts? 25 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 26 

crude oil pipeline in its preferred location, or ultimate location across the 27 

state of Nebraska? 28 
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A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 1 

or even bullied around and being made to feel scared that they did not have any 2 

options but to sign whatever papers TransCanada told them they had to. I am 3 

aware of folks being threatened that their land would be taken if they didn’t follow 4 

what TransCanada was saying. I am aware of tactics to get people to sign 5 

easements that I don’t believe have any place in Nebraska or anywhere such as 6 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 7 

landowners and convince them they should sign TransCanada’s easement 8 

agreements. I am aware of older folks and widows or widowers feeling they had 9 

no choice but to sign TransCanada’s Easement and they didn’t know they could 10 

fight or stand up for themselves. From a more practical standpoint, I am worried 11 

that according to their answer to our Interrogatory No. 211, TransCanada only 12 

owns and operates one (1) major oil pipeline. They simply do not have the 13 

experience with this type of pipeline and that scares me. There are others but that 14 

is what I can recollect at this time and if I remember more or my recollection is 15 

refreshed I will share those with the Commissioners at the Hearing in August. 16 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 17 

landowner is reasonable or just? 18 

A: No, I do not. 19 

Q: Do you have any concern about limitations that the construction of this 20 

proposed pipeline across your affected land would prevent construction of 21 

future structures upon the portion of your land affected by the proposed 22 

easement and immediately surrounding areas? 23 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 24 

structures directly across or touching the easement, and it would be unwise and I 25 

would be uncomfortable to build anything near the easement for fear of being 26 

blamed in the future should any damage or difficulty result on my property in 27 

regards to the pipeline. 28 

Q: Do you think such a restriction would impact you economically? 29 
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A: Well yes, of course.   1 

Q: How do you think such a restriction would impact you economically? 2 

A: The future of this land may not be exactly how it’s being used as of this moment, 3 

and having the restrictions and limiting my ability to develop my land in certain 4 

ways presents a huge negative economic impact on myself, my family, and any 5 

potential future owner of the property. You have no idea how I or the future owner 6 

may want to use this land in the future or the other land across Nebraska 7 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 8 

ago it would have been hard to imagine all the advances that we have now or how 9 

things change. Because the Easement is forever and TransCanada gets the rights in 10 

my land forever we have to think with a very long term view. By placing their 11 

pipeline on under across and through my land that prevents future development 12 

which greatly negatively impacts future taxes and tax revenue that could have 13 

been generated by the County and State but now will not. When you look at the 14 

short blip of economic activity that the two years of temporary construction efforts 15 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 16 

and restrictions TransCanada is forcing upon us and Nebraska. 17 

Q: Do you have any concerns about the environmental impact of the proposed 18 

pipeline? 19 

A: Yes, I do.   20 

Q: What are some of those concerns? 21 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 22 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 23 

a detrimental impact upon the environment of my land specifically, as well as the 24 

lands near my land and surrounding the proposed pipeline route. 25 

Q: Do you have any other environmental concerns? 26 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 27 

construction and/or maintenance and operation. I am concerned about spills and 28 
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leaks that TransCanada has had in the past and will have in the future. This could 1 

be catastrophic to my operations or others and to my county and the State. 2 

Q: Do you have any thoughts regarding if there would be an impact upon the 3 

natural resources on or near your property due to the proposed pipeline? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 6 

resources of my land, and the lands near and surrounding the proposed pipeline 7 

route. 8 

Q: Do you have any worries about potential impacts from the proposed pipeline 9 

to the soil of your land, or land near you? 10 

A: Yes, I believe that any construction, operation, and/or maintenance of the 11 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 12 

land, as well as land along and surrounding the proposed pipeline route.  This 13 

includes, but is not limited to, the reasons that we discussed above of disturbing 14 

the soil composition and makeup as it has naturally existed for thousands and 15 

millions of years during the construction process, and any future maintenance or 16 

removal process.  I’m gravely concerned about the fertility and the loss of 17 

economic ability of my property to grow the crops, or grow the grasses, or grow 18 

whatever it is at that time they exist on my property or that I may want to grow in 19 

the future, or that a future owner may want to grow.  The land will never be the 20 

same from as it exists now undisturbed to after it is trenched up for the proposed 21 

pipeline. 22 

Q: Do you have any concerns about the potential impact of the proposed pipeline 23 

upon the groundwater over your land, or surrounding lands? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

groundwater of not only under my land, but also near and surrounding the pipeline 27 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 28 
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simple and it is simply too valuable to our State and the country to put at 1 

unreasonable risk. 2 

Q: Do you have any concern about the potential impact of the proposed pipeline 3 

upon the surface water on, or near or around your land? 4 

A: Yes, I have significant concerns that any construction, operation, and/or 5 

maintenance of the proposed Keystone XL Pipeline would have detrimental 6 

impact upon the surface water of not only within my property boundary, but along 7 

and near and surrounding the pipeline route, and in fact, across the state of 8 

Nebraska.   9 

Q: Do you have any concern about the potential impacts of the proposed pipeline 10 

upon the wildlife and plants, other than your growing crops on or near your 11 

land? 12 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 13 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 14 

wildlife and the plants, not only that are located on or can be found upon my land, 15 

but also near and along the proposed pipeline route. 16 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 17 

fair market value of your land? 18 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 19 

pipeline underneath and across and through my property will negatively affect the 20 

fair market value at any point in the future, especially at that point in which I 21 

would need to sell the property, or someone in my family would need to sell the 22 

property.  I do not believe, and certainly would not be willing to pay, the same 23 

price for land that had the pipeline located on it, versus land that did not.  I hope 24 

there is never a point where I’m in a position where I have to sell and have to 25 

realize as much value as I can out of my land.  But because it is my single largest 26 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 27 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 28 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 29 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 1 

not to mention all of the rights you give up by the nature of having the pipeline 2 

due to having the easement that we have previously discussed, for any reasonable 3 

person to think that the existence of the pipeline would not negatively affect my 4 

property’s value. 5 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 6 

testimony? 7 

A: Yes, I have. 8 

Q: Where have you seen that before? 9 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    10 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 11 

believe the portion of the alternative route in Nebraska essentially twins or 12 

parallels Keystone I.  13 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 14 

Application, and as found on Attachment No. 7, here to your testimony, is in 15 

the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that the Keystone mainline alternative route as shown on 18 

Attachment No. 7 included with your testimony here is a major oil pipeline 19 

route that is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 22 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 23 

A: No, I do not. 24 

Q: Do you believe there is any potential route for the proposed Keystone XL 25 

Pipeline across, within, under, or through the State of Nebraska that is in the 26 

public interest of the citizens of Nebraska? 27 

A: No, I do not. 28 

Q: Why do you hold that belief? 29 
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A: Because there simply is no public interest based on all of the factors that I am 1 

aware and that I have read and that I have studied that this Commission is to 2 

consider that would establish that a for-profit foreign-owned pipeline that simply 3 

crosses Nebraska because we are geographically in the way between where tar 4 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 5 

public interest of Nebraskans. We derive no benefit from this project. It is not for 6 

public use. Nebraska is simply in the way and when all considerations are taken in 7 

there is no net benefit of any kind for Nebraska should this project be placed in our 8 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 9 

the negative impacts and concerns. 10 

Q: What do you think about the applicant, TransCanada’s argument that it’s 11 

preferred route for its proposed Keystone XL Pipeline is in the public interest 12 

of Nebraska because it may bring temporary jobs during the construction 13 

phase to Nebraska? 14 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 15 

temporary or on a permanent basis, don’t come with a project that has all the 16 

potential and foreseeable negative impacts, many of which we have discussed here 17 

and other witnesses throughout the course of this hearing have and will discuss.  If 18 

I decide to hire and employ someone to help me out in my farming or ranching 19 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 20 

to my land or my town or my county or my state.  And I’ve hired someone who is 21 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 22 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 23 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 24 

from TransCanada’s own statements that the jobs numbers they originally touted 25 

were determined to be a minute fraction of the permanent jobs that had been 26 

projected. According to their answer to our Interrogatory No. 191, TransCanada 27 

has created only thirty-four (34) jobs within Nebraska working specifically on 28 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 29 
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of May 5, 2017 they only employ one (1) temporary working within Nebraska. 1 

Further, according to their answer to Interrogatory No. 199, TransCanada would 2 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 3 

constructed on its Preferred Route or its Mainline Alternative Route. 4 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 5 

because it would cross your land? 6 

A: No, absolutely not.  I am opposed to this project because it is not in the public 7 

interest, neither within my community nor within our state. 8 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 9 

was to cross someone else’s land? 10 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 11 

the fear and anxiety and potential foreseeable risks and negative impacts that this 12 

type of a project carrying this type of product brings foisted upon anyone in this 13 

state or any other state. 14 

Q: Do you think there is any intelligent route for the proposed Keystone XL 15 

Pipeline to cross the state of Nebraska? 16 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 17 

this project anywhere within Nebraska is within the public interest.  However, if 18 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 19 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 20 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 21 

preferred route and the mainline alternative routes are economic liabilities our 22 

state cannot risk. 23 

Q: What do you rely upon to make that statement? 24 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 25 

already exists in that area is reason enough as it is not in our best interest or the 26 

public interests to have more major oil pipelines crisscrossing our state. Second, 27 

they have all the infrastructure already there in terms of relationships with the 28 

counties and local officials and first responders along that route. Third, they have 29 
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already obtained easements from all the landowners along that route and have 1 

relationships with them. Fourth, that route avoids our most sensitive soils, the 2 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 3 

Aquifer. Sixth, they have already studied that route and previously offered it as an 4 

alternative. Seventh, it just makes the most sense that as a state we would have 5 

some intelligent policy of energy corridors and co-locating this type of 6 

infrastructure near each other. 7 

Q: Do you have any other concerns you would like to reiterate or can think of at 8 

this time you would like the Commissioners to understand? 9 

A: Yes. Decreased land value is a concern. TransCanada wants to correct their line by 10 

installing 2 elbows. In my opinion, this increases my risk of leaks and failure – 3 11 

fold. Current pivot system crosses the proposed pipeline with 5 towers. The 12 

landowners on Keystone 1 had trouble with gravity irrigation and center pivots 13 

failing and getting stuck over the top of the pipeline due to not packing the soil 14 

back in trench properly. Abandonment by TransCanada is a liability to my family 15 

and all future generations. If this pipeline is installed, will it adversely affect my 16 

farm blanket insurance policy or my ability to borrow operating money? I learned 17 

how to cultivate and operate farm equipment as a young boy on this ground. I have 18 

helped my Father irrigate and develop this farm my whole life and I have tried to 19 

do my very best to follow in my Father’s footsteps, to be a good steward to the 20 

land – even more so in the past 6 years, with the passing of my Father. As Trustee, 21 

it is not only my duty, but also my responsibility to continue the good farming 22 

practices, just as my Father did his entire life. With all these stated potential 23 

problems, surely there is a better location, away from the aquifer and our farm. 24 

Q: Have you fully expressed each and every opinion, concern, or fact you would 25 

like the Public Service Commissioners to consider in their review of 26 

TransCanada’s Application? 27 

A: No, I have not. I have shared that which I can think of as of the date I signed this 28 

document below but other things may come to me or my memory may be 29 
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refreshed and I will add and address those things at the time of the Hearing in 1 

August and address any additional items at that time as is necessary. Additionally, 2 

I have not had an adequate amount of time to receive and review all of 3 

TransCanada’s answers to our discovery and the discovery of others so it was 4 

impossible to competently and completely react to that in my testimony here and I 5 

reserve the right to also address anything related to discovery that has not yet 6 

concluded as of the date I signed this document below. Lastly, certain documents 7 

requested have not yet been produced by TransCanada and therefore I may have 8 

additional thoughts on those I will also share at the hearing as needed. 9 

Q: What is it that you are requesting the Public Service Commissioners do in 10 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 11 

across Nebraska? 12 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 13 

a temporary job spike that this project may bring to a few counties and beyond the 14 

relatively small amount of taxes this proposed foreign pipeline would possibly 15 

generate.  And, instead think about the perpetual and forever impacts of this 16 

pipeline as it would have on the landowners specifically, first and foremost, but 17 

also thereby upon the entire state of Nebraska, and to determine that neither the 18 

preferred route nor the Keystone mainline alternative route are in the public 19 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 20 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 21 

an application for a route in Nebraska, that the only potential route that would 22 

make any intelligent sense whatsoever would be twinning or near paralleling of 23 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 24 

sense to add yet another major oil pipeline crisscrossing our state creating new 25 

pumping stations, creating new impacts on additional counties and communities 26 

and going through all of the court processes with myself and other landowners like 27 

me when this applicant already has relationships with the landowners, the towns 28 

and the communities along Keystone I, and that Keystone I is firmly outside of the 29 
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sand hills and a significantly further portion away from the heart of the Ogallala 1 

Aquifer than the preferred route or the Keystone mainline alternative route. 2 

Q: Does Attachment No. 8 here contain other documents you are competent to 3 

speak about that you wish to be part of your testimony and to discuss in more 4 

detail as needed at the August 2017 Hearing? 5 

A: Yes. 6 

Q: Are all of your statements in your testimony provided above true and 7 

accurate as of the date you signed this document to the best of your 8 

knowledge? 9 

A: Yes, they are. 10 

Q: Thank you, I have no further questions at this time and reserve the right to 11 

ask you additional questions at the August 2017 Hearing. 12 
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Q: Please state your name. 1 

A: My name is Tammy Cheatum. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Teacher & Farmer. 16 
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Q: If you are you married tell us your spouse’s name please? 1 

A: Glen Cheatum 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  For the land that would be affected and impacted by the proposed KXL tar 6 

sands pipeline give the Commissioners a sense how long the land has been in 7 

your family and a little history of the land. 8 

A: Our parents purchased this land about 50 years ago. I was the oldest of four 9 

children at the age of four. My parents were our protectors. They worked tireless 10 

hours to develop the land and provide for us. It was all of our way of life. I 11 

remember one quarter of land had two-line irrigation while the other was dry land. 12 

We cleared some trees, picked up sticks and raised corn and alfalfa while being 13 

dairy and pig operators. We were able to purchase irrigation for each quarter. 14 

After sixteen years of farming, my dad was killed in a car accident right on the 15 

road by our farm. My mom continued to operate the farm and had my husband 16 

farm the land. Her wish was to do everything she could to pass the farm on to my 17 

siblings and me. Many times we told her that she could sell it because we wanted 18 

her to live comfortably. She refused. Cancer took my mom seven years ago, so 19 

now this land has been passed on to the second generation. As the oldest, I am 20 

filling the shoes of the protector for my brother and two sisters. Yes, we are older 21 

and can take care of ourselves, but they still look to me to make decisions about 22 

the farm. My husband has now farmed this land longer than my dad had the 23 

opportunity to do. These two quarters are our livelihood, but we also have to have 24 

outside jobs to help support it. We rotate corn and soybeans on the two quarters. 25 

The property taxes are paid each year and will be paid long after we are gone. Yet, 26 

the pipeline owners will be finished paying taxes to Nebraska in just fifteen years. 27 

Q: Do you earn any income from this land? 28 

A: Yes. 29 
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Q: Have you depended on the income from your land to support your livelihood 1 

or the livelihood of your family? 2 

A: Yes. 3 

Q: Have you ever in the past or have you thought about in the future leasing all 4 

or a portion of your land in question here? 5 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 6 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 7 

all the restrictions and risks and potential negative impacts to farming or ranching 8 

operations as opposed to land that did not have those same risks. If I was looking 9 

to lease or rent ground I would pay more for comparable non-pipeline land than I 10 

would for comparable pipeline land and I think most folks would think the same 11 

way. This is another negative economic impact that affects the landowner and the 12 

county and the state and will forever and ever should TransCanada’s preferred or 13 

mainline alternative routes be approved. If they were to twin or closely parallel to 14 

Keystone I the vast majority of landowners would be those that already have a 15 

pipeline so there would be considerable less new incremental negative impacts. 16 

Q: Do you have similar concerns about selling the land? 17 

A: Well I hope not to have to sell the land in my lifetime but times change and you 18 

never know what is around the corner and yes I am concerned that if another piece 19 

of ground similar to mine were for sale and it did not have the pipeline and mine 20 

did that I would have a lower selling price. I think this would be true for pipeline 21 

ground on both the preferred and mainline alternative routes. 22 

Q:  What is your intent with your land after you die? 23 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 24 

to come but I have thought about getting out if this pipeline were to come through. 25 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 26 

Pipeline would cross the land described above and owned by you? 27 

A: Yes. 28 
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Q: Were you or an entity for which you are a member, shareholder, or director 1 

previously sued by TransCanada Keystone Pipeline, LP? 2 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 3 

petition for condemnation against our land so it could place its proposed pipeline 4 

within an easement that it wanted to take from us on our land. 5 

Q: Did you defend yourself and your land in that condemnation action? 6 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 7 

and expenses in our resistance of TransCanada’s lawsuit against us. 8 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 9 

incurred? 10 

A: No, they have not. 11 

Q: In its lawsuit against you, did TransCanada identify the amount of your 12 

property that it wanted to take for its proposed pipeline? 13 

A: The lawsuit against us stated they would take the amount of property that is 14 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 15 

and equipment reasonably necessary to operate the pipeline. 16 

Q: Did TransCanada define what they meant by “property that is reasonably 17 

necessary”? 18 

A: No, they did not. 19 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 20 

property portion of your land? 21 

A: Yes, they did. 22 

Q: Did TransCanada describe what rights it proposed to take related to the 23 

eminent domain property on your land? 24 

A: Yes, they did. 25 

Q: What rights that they proposed to take did they describe? 26 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 27 

operate, and maintain the pipeline and the plant and equipment reasonably 28 

necessary to operate the pipeline, specifically including surveying, laying, 29 
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constructing, inspecting, maintaining, operating, repairing, replacing, altering, 1 

reconstructing, removing and abandoning one pipeline, together with all fittings,  2 

cathodic protection equipment, pipeline markers, and all their equipment and 3 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 4 

petroleum products, and all by-products thereof.” 5 

Q: Prior to filing an eminent domain lawsuit to take your land that 6 

TransCanada identified, do you believe they attempted to negotiate in good 7 

faith with you? 8 

A: No, I do not. 9 

Q: Did TransCanada at any time approach you with or deliver to you their 10 

proposed easement and right-of-way agreement? 11 

A: Yes, they did. 12 

Q: At the time you reviewed TransCanada’s easement and right-of-way 13 

agreement, did you understand that they would be purchasing a fee title 14 

interest in your property or that they were taking something else? 15 

A: I understood that they proposed to have the power to take both a temporary 16 

construction easement that could last for a certain period of time and then also a 17 

permanent easement which they described to be 50 feet across or in width, and 18 

that would run the entire portion of my property from where a proposed pipeline 19 

would enter my property until where it would exit the property. 20 

Q: Is the document included with your testimony here as Attachment No. 3, a 21 

true and accurate copy of TransCanada’s proposed Easement and Right-of-22 

Way agreement that they included with their condemnation lawsuit against 23 

you? 24 

A: Yes, it is.  25 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 26 

and Right-of-Way agreement? 27 

A: Yes, I have. 28 
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Q: What is your understanding of the significance of the Easement and Right-of-1 

Way agreement as proposed by TransCanada? 2 

A: My understanding is that this is the document that will govern all of the rights and 3 

obligations and duties as well as the limitations of what I can and cannot do and 4 

how I and any future landowner and any person I invite to come onto my property 5 

must behave as well as what TransCanada is and is not responsible for and how 6 

they can use my land. 7 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 8 

agreement do you have any concerns about any portions of it or any of the 9 

language either included in the document or missing from the proposed 10 

document? 11 

A: Yes, I have a number of significant concerns and worries about the document and 12 

how the language included and the language not included potentially negatively 13 

impacts my land and thereby potentially negatively impacts my community and 14 

my state.   15 

Q: I would like you to walk the Commissioners through each and every one of 16 

your concerns about TransCanada’s proposed Easement and Right-of-Way 17 

agreement so they can develop an understanding of how that language and 18 

the terms of that contract, in your opinion, potentially negatively impacts you 19 

and your land.  So, if you can start at the beginning of that document and 20 

let’s work our way through it, okay? 21 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 22 

Easement and Right-of-Way agreement and how it negatively could affect my 23 

property rights and my economic interests. 24 

Q. Okay, let’s start with your first concern please. 25 

A: The very first sentence talks about consideration or how much money they will 26 

pay to compensate me for all of the known and unknown affects and all of the 27 

rights I am giving up and for all the things they get to do to my land and for what 28 
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they will prevent me from doing on my land and they only will pay me one time at 1 

the signing of the easement agreement. That is a huge problem. 2 

Q: Explain to the Commissioners why that is a problem. 3 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 4 

landowner because they want to have my land forever for use as they see fit so 5 

they can make a daily profit from their customers. If I was to lease ground from 6 

my neighbor I would typically pay twice a year every year as long as they granted 7 

me the rights to use their land. That only makes sense – that is fair. If I was going 8 

to rent a house in town I would typically pay monthly, every month until I gave up 9 

my right to use that house. By TransCanada getting out on the cheap and paying 10 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 11 

revenue collection on the money I would be paid and then pay taxes on and 12 

contribute to this state and this country. It is money I would be putting back into 13 

my local community both spending and stimulating the local economy and 14 

generating more economic activity right here. Instead TransCanada’s shareholders 15 

keep all that money and it never finds its way to Nebraska.  16 

Q: What is your next concern? 17 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 18 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 19 

limited partnership…” and I have no idea who that really is. I have no idea who is 20 

forcing this pipeline on us or who the owners of the entities are, or what are the 21 

assets backing this limited partnership, or who the general partner is, or who all 22 

the limited partners are, and who makes up the ownership of the these partners or 23 

the structure or any of the basic things you would want to know and understand if 24 

you would want to do business with such an outfit. According to TransCanada’s 25 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 26 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 27 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 28 
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basically nothing. That is really scary since the general partner has the liability but 1 

virtually none of the ownership and who knows if it has any other assets. 2 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 3 

percent clear on exactly who could become the owner of over 275 miles of 4 

Nebraska land? 5 

A:  No. 6 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 7 

percent clear on exactly who will be operating and responsible for 8 

approximately 275 miles of tar sands pipeline underneath and through 9 

Nebraska land? 10 

A:  No. 11 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 12 

and the State of Nebraska of TransCanada’s easement terms. 13 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 14 

called “Grantee”)…” and this concerns me because it would allow the easement to 15 

be transferred or sold to someone or some company or country or who knows what 16 

that I don’t know and who we may not want to do business with. This pipeline 17 

would be a huge asset for TransCanada and if they can sell to the highest bidder 18 

that could have terrible impacts upon all of Nebraska depending upon who may 19 

buy it and I don’t know of any safeguards in place for us or the State to veto or 20 

have any say so in who may own, operate, or be responsible for this pipeline in the 21 

future. 22 

Q: Do you think that type of uncertainty and lack of control over a major piece 23 

of infrastructure crossing our State is in the public interest? 24 

A: No, certainly not, in fact, just the opposite. 25 

Q: What’s next? 26 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 27 

really concerns me. Why does the easement and right-of-way have to be perpetual 28 
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and permanent? That is the question myself and my family want an answer to. 1 

Perpetual to me is like forever and that doesn’t make sense. 2 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 3 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 4 

data proving there is a perpetual supply of tar sands. I am not aware in 5 

TransCanada’s application where it proves there is a perpetual necessity for this 6 

pipeline. My understanding of energy infrastructure like wind towers is they have 7 

a decommission plan and actually take the towers down when they become 8 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 9 

will, and I want my family or future Nebraska families to have that land as 10 

undisturbed as possible and it is not in my interest or the public interest of 11 

Nebraska to be forced to give up perpetual and permanent rights in the land for 12 

this specific kind of pipeline project. 13 

Q: Okay, what is your next concern? 14 

A: The easement language includes all these things TransCanada can do and it says 15 

“…abandoning in place…” so they can just leave this pipeline under my ground 16 

until the end of time just sitting there while they are not using it, but I am still 17 

prevented from doing on my land and using my land what I would like. If I owned 18 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 19 

there. It doesn’t make sense and it scares me and it is not in my interest or the 20 

public interest of Nebraska to allow this. 21 

Q: Now it looks like we are ready to go to the second page of the Easement is that 22 

right? 23 

A: Yes. 24 

Q: So now on the second page of the Easement what are your concerns? 25 

A: Here the Easement identifies a 24-month deadline to complete construction of the 26 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 27 

starts to run from the moment “actual pipeline installation activities” begin on 28 

Landowners property. It appears that TransCanada would define this phrase as 29 
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needed. It would be wise to explain what types of TransCanada action constitutes  1 

“installation activity” For instance, would the placement and storage of an 2 

excavator or other equipment on or near the Easement property be an activity or 3 

would earth have to be moved before the activity requirement is triggered. This 4 

vague phrase is likely to lead to future disputes and litigation that is not in the best 5 

interest of the welfare of Nebraska and would not protect property interests. The 6 

24-months can also be extended in the case of “force majeure.” My understanding 7 

is that force majeure is often used to insulate a party to a contract when events 8 

occur that are completely out of their control. In TransCanada’s easement this is 9 

expanded to include “without limitation…availability of labor and materials.” 10 

Extending this language to labor and materials is problematic because these are 11 

two variables that TransCanada does have some or significant control over and to 12 

allow extension of the 24-month period over events not truly out of the control of 13 

TransCanada and without further provision for compensation for the Landowner is 14 

not conducive to protection of property rights. 15 

Q: Okay, what is your next concern? 16 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 17 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 18 

reasonable costs and expenses” will pay for damages caused but then limits 19 

TransCanada’s liability to certain circumstances. There is no definition of 20 

“commercially reasonable” and no stated right that the Landowner would get to 21 

determine the amounts of cost or expense that is “commercially reasonable.”  22 

TransCanada excepts out from their liability any damages that are caused by 23 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 24 

Landowner. It is understandable that if the Landowner were to willfully and 25 

intentionally cause damages to the pipeline that Landowner should be liable. 26 

However, anything short of willful misconduct should be the lability of 27 

TransCanada who is subjecting the pipeline on the Landowner and who is making 28 

a daily profit from that pipeline. When evaluating the impact on property rights of 29 
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this provision, you must consider the potentially extremely expensive fight a 1 

Landowner would have over this question of whether or not damage was an act of 2 

negligence. Putting this kind of potential liability upon the Landowner is 3 

incredibly problematic and is detrimental to the protection of property rights. I 4 

don’t think this unilateral power which I can’t do anything about as the landowner 5 

is in the best economic interest of the land in question or the State of Nebraska for 6 

landowners to be treated that way. 7 

Q: Is there any specific event or example you are aware of that makes this 8 

concern more real for you? 9 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 10 

Nemaha County, Nebraska landowner farmers who accidently struck two 11 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 12 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 13 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 14 

copy of the Federal Court Complaint is here as Attachment No. 4. 15 

Q: What is your next concern with the Easement language? 16 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 17 

they choose unless 1) any Landowner use interferes in any way with 18 

TransCanada’s exercise of any of its rights within the Easement, or 2) 19 

TransCanada decides to take any action on the property it deems necessary to 20 

prevent injury, endangerment or interference with anything TransCanada deems 21 

necessary to do on the property. Landowner is also forbidden from excavating 22 

without prior authorization by TransCanada. So my understanding is that 23 

TransCanada will unilaterally determine what Landowner can and can’t do based 24 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 25 

could also completely deny my request to excavate. Further, TransCanada retains 26 

all “privileges necessary or convenient for the full use of the rights” granted to 27 

them in the Easement. Again, TransCanada unilaterally can decide to the 28 

detriment of the property rights of Landowner what TransCanada believes is 29 
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necessary or convenient for it. And there is no option for any additional 1 

compensation to landowner for any right exercised by TransCanada that leads to 2 

the removal of trees or plants or vegetation or buildings or structures or facilities 3 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 4 

rights without having to compensate Landowner for such further destruction or 5 

losses are not conducive to the protection of property rights or economic interest. 6 

Q:  What is the next concern you have? 7 

A: The Easement also allows some rights for Landowner but restricts them at the 8 

same time and again at the sole and unilateral decision making of TransCanada. 9 

TransCanada will determine if the actions of Landowner might in anyway 10 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 11 

any appurtenances thereon to the pipeline itself or to their access to the Easement 12 

or within the Easement and TransCanada retains the right at any time, whether 13 

during growing season or not, to travel “within and along Easement Area on foot 14 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 15 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 16 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 17 

undefined and unilateral restrictions are not conducive to the protection of 18 

property rights or economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 21 

Landowner’s land any debris of any kind without any input or power of 22 

Landowner to demand an alternative method or location of debris disposal. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 27 

“where rock is encountered” mean and why does TransCanada solely get to 28 

determine whether or not this phrase is triggered. This phrase could be used to 29 
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justify installing the pipeline 24 inches beneath the surface. The ability to use this 1 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 2 

affect Landowners property are not conducive to the protection of property rights. 3 

A shallow pipeline is much more likely to become a danger and liability in the 4 

future given farming operations and buried irrigation lines and other factors 5 

common to the current typical agricultural uses of the land in question impacted 6 

by TransCanada’s preferred pipeline route. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are more vague concepts solely at the determination of TransCanada such as 9 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 10 

possible.” There is nothing here that defines this or provides a mechanism for 11 

documenting or memorializing “pre-construction position” so as to minimize 12 

costly legal battles or wasted Landowner time attempting to recreate the soil 13 

condition on their fields or pasture. Such unilateral powers would negatively affect 14 

Landowners property are not conducive to the protection of property rights or 15 

economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 18 

appurtenances thereto in place on, under, across, or through Nebraska land at any 19 

time it chooses. There is no provision for Landowner compensation for such 20 

abandonment nor any right for the Landowner to demand removal. Such unilateral 21 

powers would negatively affect Landowners property are not conducive to the 22 

protection of property rights or economic interest. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: TransCanada has the power to unilaterally move or modify the location of any 25 

Easement area whether permanent or temporary at their sole discretion. 26 

Regardless, if Landowner has taken prior steps relative to their property in 27 

preparation or planning of TransCanada’s taking of the initial easement area(s), 28 

the language here does not require TransCanada to compensate the Landowner if 29 
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they decide to move the easement anywhere on Landowners property. Such 1 

unilateral powers would negatively affect Landowners property are not conducive 2 

to the protection of property rights or economic interests. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 5 

transfer and be applicable to any future owner of the Land in question without the 6 

ability of the future Landowner to modify or negotiate any of the language in 7 

question to which it will be held to comply. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 10 

Easement to any person, company, country, etc. at their sole discretion at anytime 11 

to anyone. This also means that any buyer of the easement could do the same to a 12 

third buyer and so on forever. There is no change of control or sale provision in 13 

place to protect the Landowner or Nebraska or to provide compensation for such 14 

change of control or ownership. It is not conducive to the protection of property 15 

rights or economic interests to allow unilateral unrestricted sale of the Easement 16 

thereby forcing upon the Landowner and our State a new unknown Easement 17 

owner. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: There are many terms in the Easement that are either confusing or undefined terms 20 

that are without context as to whether or not the Landowner would have any say 21 

so in determining what these terms mean or if the evaluation is solely in 22 

TransCanada’s control. Some of these vague undefined terms are as follows: 23 

i. “pipeline installation activities” 24 

ii. “availability of labor and materials”  25 

iii. “commercially reasonable costs and expenses”  26 

iv. “reasonably anticipated and foreseeable costs and expenses”  27 

v. “yield loss damages” 28 

vi. “diminution in the value of the property”  29 
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vii. “substantially same condition”  1 

viii. “an actual or potential hazard”  2 

ix. “efficient”  3 

x. “convenient”  4 

xi. “endangered”  5 

xii. “obstructed”  6 

xiii. “injured”  7 

xiv. “interfered with”  8 

xv. “impaired”  9 

xvi. “suitable crossings”  10 

xvii. “where rock is encountered”  11 

xviii. “as nearly as practicable”  12 

xix. “pre-construction position”  13 

xx. “pre-construction grade”  14 

xxi. “various engineering factors”    15 

Each one of these above terms and phrases as read in the context of the Easement 16 

could be problematic in many ways. Notably, undefined terms tend to only get 17 

definition in further legal proceedings after a dispute arises and the way the 18 

Easement is drafted, TransCanada has sole power to determine when and if a 19 

particular situation conforms with or triggers rights affected by these terms. For 20 

instance, “yield loss damages” should be specifically defined and spelled out 21 

exactly how the landowner is to be compensated and in what events on the front 22 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 23 

the Landowner is without contractual rights to define these terms or determine 24 

when rights related to them trigger and what the affects may be. 25 

Q: Do you have any other concerns about the Easement language that you can 26 

think of at this time? 27 

A: I reserve the right to discuss any additional concerns that I think of at the time of 28 

my live testimony in August. 29 
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Q: Based upon what you have shared with the Commission above regarding 1 

TransCanada’s proposed Easement terms and agreement, do you believe 2 

those to be reasonable or just, under the circumstances of the pipeline’s 3 

impact upon you and your land? 4 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 5 

discussed previously. 6 

Q: Did TransCanada ever offer you financial compensation for the rights that 7 

they sought to obtain in your land, and for what they sought to prevent you 8 

and any future land owner of your property from doing in the future? 9 

A: Yes, we received an offer from them. 10 

Q: As the owner of the land in question and as the person who knows it better 11 

than anyone else, do you believe that TransCanada offered you just, or fair, 12 

compensation for all of what they proposed to take from you so that their tar 13 

sands pipeline could be located across your property? 14 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 15 

offer for all the potential impacts and effects and the rights that I’m giving up, and 16 

what we will be prevented from doing in the future and how their pipeline would 17 

impact my property for ever and ever. 18 

Q: Has TransCanada at any time offered to compensate you annually, such as 19 

wind farm projects do, for the existence of their potential tar sands pipeline 20 

across your property. 21 

A: No, never. 22 

Q: At any time did TransCanada present you with or request that you, as the 23 

owner of the land in question, sign and execute a document called, “Advanced 24 

Release of Damage Claims and Indemnity Agreement?” 25 

A: Yes, they did and it was included in the County Court lawsuit against us. 26 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 27 

“Advanced Release of Damage Claims and Indemnity Agreement?  28 

A: Yes, it is. 29 
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Q: What was your understanding of that document? 1 

A: When I read that document in the plain language of that document, it was my 2 

understanding that TransCanada was attempting to pay me a very small amount at 3 

that time in order for me to agree to give up my rights to be compensated from 4 

them in the future related to any damage or impact they may have upon my 5 

property “arising out of, in connection with, or alleged to resulted from 6 

construction or surveying over, under or on” my land. 7 

Q: Did you ever sign that document? 8 

A: No, I did not. 9 

Q: Why not? 10 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 11 

sum of money when I have no idea how bad the impacts or damages that they, or 12 

their contractors, or subcontractors, or other agents or employees, may cause on 13 

my land at any time in the future that resulted from the construction or surveying 14 

or their activities upon my land. 15 

Q: When you reviewed this document, what did it make you feel? 16 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 17 

shield themselves against known and foreseeable impacts that their pipeline, and 18 

the construction of it, would have upon my land.  It made me feel that they knew it 19 

was in their financial interest to pay me as little as possible to prevent me from 20 

ever having the opportunity to seek fair compensation again, and that this must be 21 

based upon their experience of unhappy landowners and situations in other places 22 

where they have built pipelines. 23 

Q: Has TransCanada ever contacted you and specifically asked you if you 24 

thought their proposed location of their proposed pipeline across your land 25 

was in your best interest? 26 

A: No, they have not. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in the public interest of the State of Nebraska? 3 

A: No, they have not. 4 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 5 

Takings Clause? 6 

A: Yes, I am. 7 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 8 

an American citizens property? 9 

A: My understanding is that, according to the United States Constitution, that if the 10 

government is going to take land for public use, then in that case, or by taking for 11 

public use, it can only occur if the private land owner is compensated justly, or 12 

fairly. 13 

Q: Has TransCanada ever contacted you specially to explain the way in which 14 

the public could use its proposed Keystone XL Pipeline? 15 

A: No, they have not. 16 

Q: Can you think of any way in which the public, that is the citizens of the State 17 

of Nebraska, can directly use the proposed TransCanada Keystone XL 18 

Pipeline, as it dissects the State of Nebraska? 19 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 20 

public benefits from this pipeline in any way, how they can use it any way, or how 21 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 22 

that the only reason it’s proposed to come through Nebraska, is that because we 23 

are geographically in the way from between where the privately-owned Tar Sands 24 

are located to where TransCanada wants to ship the Tar Sands to refineries in 25 

Houston, Texas. 26 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 27 

crude petroleum, or oil and petroleum by-products that you would like to 28 

ship in its pipeline? 29 



19 
 

A: No, it has not. 1 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-2 

products that you, at this time or any time in the future, would desire to place 3 

for transport within the proposed TransCanada Keystone XL Pipeline? 4 

A: No, I do not. 5 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 6 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-7 

products within the proposed TransCanada Keystone XL Pipeline? 8 

A: No, I do not.  I’ve never heard of such a person or company like that. 9 

Q: Do you pay property taxes for the land that would be affected and impacted 10 

at the proposed TransCanada Keystone XL Pipeline? 11 

A: Yes, I do. 12 

Q: Why do you pay property taxes on that land? 13 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 14 

of that property. 15 

Q: Because you follow the law and pay property taxes, do you believe you 16 

deserve any special consideration or treatment apart from any other person 17 

or company that pays property taxes? 18 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 19 

just what you do. 20 

Q: Do you believe the fact that you pay property taxes entitles you to special 21 

treatment of any kind, or special rights of any kind? 22 

A: No, of course not. 23 

Q: Do you believe the fact that you pay property taxes on your land would be 24 

enough to qualify you to have the power of eminent domain to take land of 25 

your neighbors or other people in your county, or other people across the 26 

state of Nebraska? 27 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 28 

I expect an award for or any type of special consideration. 29 
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Q: Have you at any time ever employed any person other than yourself? 1 

A: Well, yes I have. 2 

Q: Do you believe that the fact that you have, at some point in your life, 3 

employed one or more other persons entitle you to any special treatment or 4 

consideration above and beyond any other Nebraskan that has also employed 5 

one or more persons? 6 

A: No, of course not. 7 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 8 

have at one point employed another person within this state, entitles you to 9 

preferential treatment or consideration of any kind? 10 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 11 

don’t deserve any special treatment or consideration for that fact. 12 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 13 

crude oil pipeline in its preferred location, or ultimate location across the 14 

state of Nebraska? 15 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 16 

or even bullied around and being made to feel scared that they did not have any 17 

options but to sign whatever papers TransCanada told them they had to. I am 18 

aware of folks being threatened that their land would be taken if they didn’t follow 19 

what TransCanada was saying. I am aware of tactics to get people to sign 20 

easements that I don’t believe have any place in Nebraska or anywhere such as 21 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 22 

landowners and convince them they should sign TransCanada’s easement 23 

agreements. I am aware of older folks and widows or widowers feeling they had 24 

no choice but to sign TransCanada’s Easement and they didn’t know they could 25 

fight or stand up for themselves. From a more practical standpoint, I am worried 26 

that according to their answer to our Interrogatory No. 211, TransCanada only 27 

owns and operates one (1) major oil pipeline. They simply do not have the 28 

experience with this type of pipeline and that scares me. There are others but that 29 
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is what I can recollect at this time and if I remember more or my recollection is 1 

refreshed I will share those with the Commissioners at the Hearing in August. 2 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 3 

landowner is reasonable or just? 4 

A: No, I do not. 5 

Q: Do you have any concern about limitations that the construction of this 6 

proposed pipeline across your affected land would prevent construction of 7 

future structures upon the portion of your land affected by the proposed 8 

easement and immediately surrounding areas? 9 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 10 

structures directly across or touching the easement, and it would be unwise and I 11 

would be uncomfortable to build anything near the easement for fear of being 12 

blamed in the future should any damage or difficulty result on my property in 13 

regards to the pipeline. 14 

Q: Do you think such a restriction would impact you economically? 15 

A: Well yes, of course.   16 

Q: How do you think such a restriction would impact you economically? 17 

A: The future of this land may not be exactly how it’s being used as of this moment, 18 

and having the restrictions and limiting my ability to develop my land in certain 19 

ways presents a huge negative economic impact on myself, my family, and any 20 

potential future owner of the property. You have no idea how I or the future owner 21 

may want to use this land in the future or the other land across Nebraska 22 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 23 

ago it would have been hard to imagine all the advances that we have now or how 24 

things change. Because the Easement is forever and TransCanada gets the rights in 25 

my land forever we have to think with a very long term view. By placing their 26 

pipeline on under across and through my land that prevents future development 27 

which greatly negatively impacts future taxes and tax revenue that could have 28 

been generated by the County and State but now will not. When you look at the 29 
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short blip of economic activity that the two years of temporary construction efforts 1 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 2 

and restrictions TransCanada is forcing upon us and Nebraska. 3 

Q: Do you have any concerns about the environmental impact of the proposed 4 

pipeline? 5 

A: Yes, I do.   6 

Q: What are some of those concerns? 7 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 8 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 9 

a detrimental impact upon the environment of my land specifically, as well as the 10 

lands near my land and surrounding the proposed pipeline route. 11 

Q: Do you have any other environmental concerns? 12 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 13 

construction and/or maintenance and operation. I am concerned about spills and 14 

leaks that TransCanada has had in the past and will have in the future. This could 15 

be catastrophic to my operations or others and to my county and the State. 16 

Q: Do you have any thoughts regarding if there would be an impact upon the 17 

natural resources on or near your property due to the proposed pipeline? 18 

A: Yes, I believe that any construction, operation, and/or maintenance of the 19 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 20 

resources of my land, and the lands near and surrounding the proposed pipeline 21 

route. 22 

Q: Do you have any worries about potential impacts from the proposed pipeline 23 

to the soil of your land, or land near you? 24 

A: Yes, I believe that any construction, operation, and/or maintenance of the 25 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 26 

land, as well as land along and surrounding the proposed pipeline route.  This 27 

includes, but is not limited to, the reasons that we discussed above of disturbing 28 

the soil composition and makeup as it has naturally existed for thousands and 29 
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millions of years during the construction process, and any future maintenance or 1 

removal process.  I’m gravely concerned about the fertility and the loss of 2 

economic ability of my property to grow the crops, or grow the grasses, or grow 3 

whatever it is at that time they exist on my property or that I may want to grow in 4 

the future, or that a future owner may want to grow.  The land will never be the 5 

same from as it exists now undisturbed to after it is trenched up for the proposed 6 

pipeline. 7 

Q: Do you have any concerns about the potential impact of the proposed pipeline 8 

upon the groundwater over your land, or surrounding lands? 9 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 10 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 11 

groundwater of not only under my land, but also near and surrounding the pipeline 12 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 13 

simple and it is simply too valuable to our State and the country to put at 14 

unreasonable risk. 15 

Q: Do you have any concern about the potential impact of the proposed pipeline 16 

upon the surface water on, or near or around your land? 17 

A: Yes, I have significant concerns that any construction, operation, and/or 18 

maintenance of the proposed Keystone XL Pipeline would have detrimental 19 

impact upon the surface water of not only within my property boundary, but along 20 

and near and surrounding the pipeline route, and in fact, across the state of 21 

Nebraska.   22 

Q: Do you have any concern about the potential impacts of the proposed pipeline 23 

upon the wildlife and plants, other than your growing crops on or near your 24 

land? 25 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 26 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 27 

wildlife and the plants, not only that are located on or can be found upon my land, 28 

but also near and along the proposed pipeline route. 29 
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Q: Do you have any concerns about the effects of the proposed pipeline upon the 1 

fair market value of your land? 2 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 3 

pipeline underneath and across and through my property will negatively affect the 4 

fair market value at any point in the future, especially at that point in which I 5 

would need to sell the property, or someone in my family would need to sell the 6 

property.  I do not believe, and certainly would not be willing to pay, the same 7 

price for land that had the pipeline located on it, versus land that did not.  I hope 8 

there is never a point where I’m in a position where I have to sell and have to 9 

realize as much value as I can out of my land.  But because it is my single largest 10 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 11 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 12 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 13 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 14 

not to mention all of the rights you give up by the nature of having the pipeline 15 

due to having the easement that we have previously discussed, for any reasonable 16 

person to think that the existence of the pipeline would not negatively affect my 17 

property’s value. 18 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 19 

testimony? 20 

A: Yes, I have. 21 

Q: Where have you seen that before? 22 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    23 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 24 

believe the portion of the alternative route in Nebraska essentially twins or 25 

parallels Keystone I.  26 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 27 

Application, and as found on Attachment No. 7, here to your testimony, is in 28 

the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe that the Keystone mainline alternative route as shown on 2 

Attachment No. 7 included with your testimony here is a major oil pipeline 3 

route that is in the public interest of Nebraska? 4 

A: No, I do not. 5 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 6 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe there is any potential route for the proposed Keystone XL 9 

Pipeline across, within, under, or through the State of Nebraska that is in the 10 

public interest of the citizens of Nebraska? 11 

A: No, I do not. 12 

Q: Why do you hold that belief? 13 

A: Because there simply is no public interest based on all of the factors that I am 14 

aware and that I have read and that I have studied that this Commission is to 15 

consider that would establish that a for-profit foreign-owned pipeline that simply 16 

crosses Nebraska because we are geographically in the way between where tar 17 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 18 

public interest of Nebraskans. We derive no benefit from this project. It is not for 19 

public use. Nebraska is simply in the way and when all considerations are taken in 20 

there is no net benefit of any kind for Nebraska should this project be placed in our 21 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 22 

the negative impacts and concerns. 23 

Q: What do you think about the applicant, TransCanada’s argument that it’s 24 

preferred route for its proposed Keystone XL Pipeline is in the public interest 25 

of Nebraska because it may bring temporary jobs during the construction 26 

phase to Nebraska? 27 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 28 

temporary or on a permanent basis, don’t come with a project that has all the 29 
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potential and foreseeable negative impacts, many of which we have discussed here 1 

and other witnesses throughout the course of this hearing have and will discuss.  If 2 

I decide to hire and employ someone to help me out in my farming or ranching 3 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 4 

to my land or my town or my county or my state.  And I’ve hired someone who is 5 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 6 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 7 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 8 

from TransCanada’s own statements that the jobs numbers they originally touted 9 

were determined to be a minute fraction of the permanent jobs that had been 10 

projected. According to their answer to our Interrogatory No. 191, TransCanada 11 

has created only thirty-four (34) jobs within Nebraska working specifically on 12 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 13 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 14 

Further, according to their answer to Interrogatory No. 199, TransCanada would 15 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 16 

constructed on its Preferred Route or its Mainline Alternative Route. 17 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 18 

because it would cross your land? 19 

A: No, absolutely not.  I am opposed to this project because it is not in the public 20 

interest, neither within my community nor within our state. 21 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 22 

was to cross someone else’s land? 23 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 24 

the fear and anxiety and potential foreseeable risks and negative impacts that this 25 

type of a project carrying this type of product brings foisted upon anyone in this 26 

state or any other state. 27 

Q: Do you think there is any intelligent route for the proposed Keystone XL 28 

Pipeline to cross the state of Nebraska? 29 



27 
 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 1 

this project anywhere within Nebraska is within the public interest.  However, if 2 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 3 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 4 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 5 

preferred route and the mainline alternative routes are economic liabilities our 6 

state cannot risk. 7 

Q: What do you rely upon to make that statement? 8 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 9 

already exists in that area is reason enough as it is not in our best interest or the 10 

public interests to have more major oil pipelines crisscrossing our state. Second, 11 

they have the infrastructure already there in terms of relationships with the 12 

counties and local officials and first responders along that route. Third, they have 13 

already obtained easements from all the landowners along that route and have 14 

relationships with them. Fourth, that route avoids our most sensitive soils, the 15 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 16 

Aquifer. Sixth, they have already studied that route and previously offered it as an 17 

alternative. Seventh, it just makes the most sense that as a state we would have 18 

some intelligent policy of energy corridors and co-locating this type of 19 

infrastructure near each other. 20 

Q: Do you have any other concerns you would like to reiterate or can think of at 21 

this time you would like the Commissioners to understand? 22 

A: Yes. We have elected officials from inside the state of Nebraska to help protect 23 

our state’s well-being. You have a duty to do what is best for the citizens who live 24 

in Nebraska. We are looking to you to protect us as landowners and citizens of 25 

Nebraska. We are directly affected by the huge decision that is being placed before 26 

you. Eminent domain being pursued for this project is being requested by a 27 

private, for-profit company. Are you willing to give that authority to this company 28 

knowing that they could easily turn around and sell it to another company? Canada 29 
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is a friendly neighbor. What if they entity who purchases the pipeline is North 1 

Korea, China, Russia….would they be friendly? Why would you want to 2 

jeopardize our state and our landowners for this possibility? Can we be certain that 3 

this project is in the public interest of Nebraska or the rest of the United States, for 4 

that matter? As with an interstate, a railroad or electricity, the citizens have access 5 

to these entities. This pipeline has one goal…to transport tar sands to the gulf 6 

where it will be put on the global market. There is less than half of the product that 7 

would stay in the United States. Yet, landowners assume the liability and risk to 8 

their land. We have a one-time payment; no removal of the pipe when/if the 9 

pipeline ceases to operate; and the liability of damage to the pipeline. I have heard 10 

and read many reports of people claiming that this is the safest pipeline; the risk is 11 

minimal; I would welcome the chance to have it cross my land; etc. When I gave 12 

reasons for wanting to do something to my parents that every other kid was doing, 13 

they told me, “if they jumped off of a cliff, would you follow?” I guess I am not 14 

ready to “jump off of the cliff” just because this seems like the right thing to do 15 

according to most people.  The Public Service Commission has the responsibility 16 

to our state of Nebraska. Be our protectors. Give us reasons to believe in the 17 

people whom we have elected. Be our voice. Give us the opportunity to pass on 18 

our legacy. Use eminent domain for the way it was designed! These proposed 19 

routes do not make sense. 20 

Q: Have you fully expressed each and every opinion, concern, or fact you would 21 

like the Public Service Commissioners to consider in their review of 22 

TransCanada’s Application? 23 

A: No, I have not. I have shared that which I can think of as of the date I signed this 24 

document below but other things may come to me or my memory may be 25 

refreshed and I will add and address those things at the time of the Hearing in 26 

August and address any additional items at that time as is necessary. Additionally, 27 

I have not had an adequate amount of time to receive and review all of 28 

TransCanada’s answers to our discovery and the discovery of others so it was 29 
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impossible to competently and completely react to that in my testimony here and I 1 

reserve the right to also address anything related to discovery that has not yet 2 

concluded as of the date I signed this document below. Lastly, certain documents 3 

requested have not yet been produced by TransCanada and therefore I may have 4 

additional thoughts on those I will also share at the hearing as needed. 5 

Q: What is it that you are requesting the Public Service Commissioners do in 6 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 7 

across Nebraska? 8 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 9 

a temporary job spike that this project may bring to a few counties and beyond the 10 

relatively small amount of taxes this proposed foreign pipeline would possibly 11 

generate.  And, instead think about the perpetual and forever impacts of this 12 

pipeline as it would have on the landowners specifically, first and foremost, but 13 

also thereby upon the entire state of Nebraska, and to determine that neither the 14 

preferred route nor the Keystone mainline alternative route are in the public 15 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 16 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 17 

an application for a route in Nebraska, that the only potential route that would 18 

make any intelligent sense whatsoever would be twinning or near paralleling of 19 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 20 

sense to add yet another major oil pipeline crisscrossing our state creating new 21 

pumping stations, creating new impacts on additional counties and communities 22 

and going through all of the court processes with myself and other landowners like 23 

me when this applicant already has relationships with the landowners, the towns 24 

and the communities along Keystone I, and that Keystone I is firmly outside of the 25 

sand hills and a significantly further portion away from the heart of the Ogallala 26 

Aquifer than the preferred route or the Keystone mainline alternative route. 27 
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Q: Are all of your statements in your testimony provided above true and 1 

accurate as of the date you signed this document to the best of your 2 

knowledge? 3 

A: Yes, they are. 4 

Q: Thank you, I have no further questions at this time and reserve the right to 5 

ask you additional questions at the August 2017 Hearing. 6 
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Q: Please state your name. 1 

A: My name is Larry Cleary. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Irene Brown Cleary – Deceased 8/15/1999 16 
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Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q:  How long the land has been in your family? 4 

A: Over 100 years, since 1892. Moved to this property with my parents at age 7; A 5 

tornado in 1990, moved our house from the foundation, we rebuilt full new 6 

basement, rebuilt house, and enlarged home. I’m still living in that home and I am 7 

alone since Irene’s death. This land is very important to me, it is not my livelihood 8 

but it also hold sentimental value and memories of my parents and our marriage. 9 

Q: Do you earn any income from this land? 10 

A: Yes. 11 

Q: Have you depended on the income from your land to support your livelihood 12 

or the livelihood of your family? 13 

A: Yes. 14 

Q: Have you ever in the past or have you thought about in the future leasing all 15 

or a portion of your land in question here? 16 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 17 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 18 

all the restrictions and risks and potential negative impacts to farming or ranching 19 

operations as opposed to land that did not have those same risks. If I was looking 20 

to lease or rent ground I would pay more for comparable non-pipeline land than I 21 

would for comparable pipeline land and I think most folks would think the same 22 

way. This is another negative economic impact that affects the landowner and the 23 

county and the state and will forever and ever should TransCanada’s preferred or 24 

mainline alternative routes be approved. If they were to twin or closely parallel to 25 

Keystone I the vast majority of landowners would be those that already have a 26 

pipeline so there would be considerable less new incremental negative impacts. 27 

Q: Do you have similar concerns about selling the land? 28 
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A: Well I hope not to have to sell the land in my lifetime but times change and you 1 

never know what is around the corner and yes I am concerned that if another piece 2 

of ground similar to mine were for sale and it did not have the pipeline and mine 3 

did that I would have a lower selling price. I think this would be true for pipeline 4 

ground on both the preferred and mainline alternative routes. 5 

Q:  What is your intent with your land after you die? 6 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 7 

to come but I have thought about getting out if this pipeline were to come through. 8 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 9 

Pipeline would cross the land described above and owned by you? 10 

A: Yes. 11 

Q: Were you or an entity for which you are a member, shareholder, or director 12 

previously sued by TransCanada Keystone Pipeline, LP? 13 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 14 

petition for condemnation against our land so it could place its proposed pipeline 15 

within an easement that it wanted to take from us on our land. 16 

Q: Did you defend yourself and your land in that condemnation action? 17 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 18 

and expenses in our resistance of TransCanada’s lawsuit against us. 19 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 20 

incurred? 21 

A: No, they have not. 22 

Q: In its lawsuit against you, did TransCanada identify the amount of your 23 

property that it wanted to take for its proposed pipeline? 24 

A: The lawsuit against us stated they would take the amount of property that is 25 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 26 

and equipment reasonably necessary to operate the pipeline. 27 

Q: Did TransCanada define what they meant by “property that is reasonably 28 

necessary”? 29 
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A: No, they did not. 1 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 2 

property portion of your land? 3 

A: Yes, they did. 4 

Q: Did TransCanada describe what rights it proposed to take related to the 5 

eminent domain property on your land? 6 

A: Yes, they did. 7 

Q: What rights that they proposed to take did they describe? 8 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 9 

operate, and maintain the pipeline and the plant and equipment reasonably 10 

necessary to operate the pipeline, specifically including surveying, laying, 11 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 12 

reconstructing, removing and abandoning one pipeline, together with all fittings,  13 

cathodic protection equipment, pipeline markers, and all their equipment and 14 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 15 

petroleum products, and all by-products thereof.” 16 

Q: Prior to filing an eminent domain lawsuit to take your land that 17 

TransCanada identified, do you believe they attempted to negotiate in good 18 

faith with you? 19 

A: No, I do not. 20 

Q: Did TransCanada at any time approach you with or deliver to you their 21 

proposed easement and right-of-way agreement? 22 

A: Yes, they did. 23 

Q: At the time you reviewed TransCanada’s easement and right-of-way 24 

agreement, did you understand that they would be purchasing a fee title 25 

interest in your property or that they were taking something else? 26 

A: I understood that they proposed to have the power to take both a temporary 27 

construction easement that could last for a certain period of time and then also a 28 

permanent easement which they described to be 50 feet across or in width, and 29 
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that would run the entire portion of my property from where a proposed pipeline 1 

would enter my property until where it would exit the property. 2 

Q: Is the document included with your testimony here as Attachment No. 3, a 3 

true and accurate copy of TransCanada’s proposed Easement and Right-of-4 

Way agreement that they included with their condemnation lawsuit against 5 

you? 6 

A: Yes, it is. 7 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 8 

and Right-of-Way agreement? 9 

A: Yes, I have. 10 

Q: What is your understanding of the significance of the Easement and Right-of-11 

Way agreement as proposed by TransCanada? 12 

A: My understanding is that this is the document that will govern all of the rights and 13 

obligations and duties as well as the limitations of what I can and cannot do and 14 

how I and any future landowner and any person I invite to come onto my property 15 

must behave as well as what TransCanada is and is not responsible for and how 16 

they can use my land. 17 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 18 

agreement do you have any concerns about any portions of it or any of the 19 

language either included in the document or missing from the proposed 20 

document? 21 

A: Yes, I have a number of significant concerns and worries about the document and 22 

how the language included and the language not included potentially negatively 23 

impacts my land and thereby potentially negatively impacts my community and 24 

my state.   25 

Q: I would like you to walk the Commissioners through each and every one of 26 

your concerns about TransCanada’s proposed Easement and Right-of-Way 27 

agreement so they can develop an understanding of how that language and 28 

the terms of that contract, in your opinion, potentially negatively impacts you 29 
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and your land.  So, if you can start at the beginning of that document and 1 

let’s work our way through it, okay? 2 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 3 

Easement and Right-of-Way agreement and how it negatively could affect my 4 

property rights and my economic interests. 5 

Q. Okay, let’s start with your first concern please. 6 

A: The very first sentence talks about consideration or how much money they will 7 

pay to compensate me for all of the known and unknown affects and all of the 8 

rights I am giving up and for all the things they get to do to my land and for what 9 

they will prevent me from doing on my land and they only will pay me one time at 10 

the signing of the easement agreement. That is a huge problem. 11 

Q: Explain to the Commissioners why that is a problem. 12 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 13 

landowner because they want to have my land forever for use as they see fit so 14 

they can make a daily profit from their customers. If I was to lease ground from 15 

my neighbor I would typically pay twice a year every year as long as they granted 16 

me the rights to use their land. That only makes sense – that is fair. If I was going 17 

to rent a house in town I would typically pay monthly, every month until I gave up 18 

my right to use that house. By TransCanada getting out on the cheap and paying 19 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 20 

revenue collection on the money I would be paid and then pay taxes on and 21 

contribute to this state and this country. It is money I would be putting back into 22 

my local community both spending and stimulating the local economy and 23 

generating more economic activity right here. Instead TransCanada’s shareholders 24 

keep all that money and it never finds its way to Nebraska.  25 

Q: What is your next concern? 26 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 27 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 28 

limited partnership…” and I have no idea who that really is. I have no idea who is 29 



7 

 

forcing this pipeline on us or who the owners of the entities are, or what are the 1 

assets backing this limited partnership, or who the general partner is, or who all 2 

the limited partners are, and who makes up the ownership of the these partners or 3 

the structure or any of the basic things you would want to know and understand if 4 

you would want to do business with such an outfit. According to TransCanada’s 5 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 6 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 7 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 8 

basically nothing. That is really scary since the general partner has the liability but 9 

virtually none of the ownership and who knows if it has any other assets. 10 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 11 

percent clear on exactly who could become the owner of about 275 miles of 12 

Nebraska land? 13 

A:  No. 14 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 15 

percent clear on exactly who will be operating and responsible for 16 

approximately 275 miles of tar sands pipeline underneath and through 17 

Nebraska land? 18 

A:  No. 19 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 20 

and the State of Nebraska of TransCanada’s easement terms. 21 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 22 

called “Grantee”)…” and this concerns me because it would allow their easement 23 

to be transferred or sold to someone or some company or country or who knows 24 

what that I don’t know and who we may not want to do business with. This 25 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 26 

bidder that could have terrible impacts upon all of Nebraska depending upon who 27 

may buy it and I don’t know of any safeguards in place for us or the State to veto 28 
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or have any say so in who may own, operate, or be responsible for this pipeline in 1 

the future. 2 

Q: Do you think that type of uncertainty and lack of control over a major piece 3 

of infrastructure crossing our State is in the public interest? 4 

A: No, certainly not, in fact, just the opposite. 5 

Q: What’s next? 6 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 7 

really concerns me. Why does the easement and right-of-way have to be perpetual 8 

and permanent? That is the question myself and my family want an answer to. 9 

Perpetual to me is like forever and that doesn’t make sense. 10 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 11 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 12 

data proving there is a perpetual supply of tar sands. I am not aware in 13 

TransCanada’s application where it proves there is a perpetual necessity for this 14 

pipeline. My understanding of energy infrastructure like wind towers is they have 15 

a decommission plan and actually take the towers down when they become 16 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 17 

will, and I want my family or future Nebraska families to have that land as 18 

undisturbed as possible and it is not in my interest or the public interest of 19 

Nebraska to be forced to give up perpetual and permanent rights in the land for 20 

this specific kind of pipeline project. 21 

Q: Okay, what is your next concern? 22 

A: The easement language includes all these things TransCanada can do and it says 23 

“…abandoning in place…” so they can just leave this pipeline under my ground 24 

until the end of time just sitting there while they are not using it, but I am still 25 

prevented from doing on my land and using my land what I would like. If I owned 26 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 27 

there. It doesn’t make sense and it scares me and it is not in my interest or the 28 

public interest of Nebraska to allow this. 29 
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Q: Now it looks like we are ready to go to the second page of the Easement is that 1 

right? 2 

A: Yes. 3 

Q: So now on the second page of the Easement what are your concerns? 4 

A: Here the Easement identifies a 24-month deadline to complete construction of the 5 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 6 

starts to run from the moment “actual pipeline installation activities” begin on 7 

Landowners property. It appears that TransCanada would define this phrase as 8 

needed. It would be wise to explain what types of TransCanada action constitutes  9 

“installation activity” For instance, would the placement and storage of an 10 

excavator or other equipment on or near the Easement property be an activity or 11 

would earth have to be moved before the activity requirement is triggered. This 12 

vague phrase is likely to lead to future disputes and litigation that is not in the best 13 

interest of the welfare of Nebraska and would not protect property interests. The 14 

24-months can also be extended in the case of “force majeure.” My understanding 15 

is that force majeure is often used to insulate a party to a contract when events 16 

occur that are completely out of their control. In TransCanada’s easement this is 17 

expanded to include “without limitation…availability of labor and materials.” 18 

Extending this language to labor and materials is problematic because these are 19 

two variables that TransCanada does have some or significant control over and to 20 

allow extension of the 24-month period over events not truly out of the control of 21 

TransCanada and without further provision for compensation for the Landowner is 22 

not conducive to protection of property rights. 23 

Q: Okay, what is your next concern? 24 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 25 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 26 

reasonable costs and expenses” will pay for damages caused but then limits 27 

TransCanada’s liability to certain circumstances. There is no definition of 28 

“commercially reasonable” and no stated right that the Landowner would get to 29 
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determine the amounts of cost or expense that is “commercially reasonable.”  1 

TransCanada excepts out from their liability any damages that are caused by 2 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 3 

Landowner. It is understandable that if the Landowner were to willfully and 4 

intentionally cause damages to the pipeline that Landowner should be liable. 5 

However, anything short of willful misconduct should be the lability of 6 

TransCanada who is subjecting the pipeline on the Landowner and who is making 7 

a daily profit from that pipeline. When evaluating the impact on property rights of 8 

this provision, you must consider the potentially extremely expensive fight a 9 

Landowner would have over this question of whether or not damage was an act of 10 

negligence. Putting this kind of potential liability upon the Landowner is 11 

incredibly problematic and is detrimental to the protection of property rights. I 12 

don’t think this unilateral power which I can’t do anything about as the landowner 13 

is in the best economic interest of the land in question or the State of Nebraska for 14 

landowners to be treated that way. 15 

Q: Is there any specific event or example you are aware of that makes this 16 

concern more real for you? 17 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 18 

Nemaha County, Nebraska landowner farmers who accidently struck two 19 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 20 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 21 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 22 

copy of the Federal Court Complaint is here as Attachment No. 4. 23 

Q: What is your next concern with the Easement language? 24 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 25 

they choose unless 1) any Landowner use interferes in any way with 26 

TransCanada’s exercise of any of its rights within the Easement, or 2) 27 

TransCanada decides to take any action on the property it deems necessary to 28 

prevent injury, endangerment or interference with anything TransCanada deems 29 
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necessary to do on the property. Landowner is also forbidden from excavating 1 

without prior authorization by TransCanada. So my understanding is that 2 

TransCanada will unilaterally determine what Landowner can and can’t do based 3 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 4 

could also completely deny my request to excavate. Further, TransCanada retains 5 

all “privileges necessary or convenient for the full use of the rights” granted to 6 

them in the Easement. Again, TransCanada unilaterally can decide to the 7 

detriment of the property rights of Landowner what TransCanada believes is 8 

necessary or convenient for it. And there is no option for any additional 9 

compensation to landowner for any right exercised by TransCanada that leads to 10 

the removal of trees or plants or vegetation or buildings or structures or facilities 11 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 12 

rights without having to compensate Landowner for such further destruction or 13 

losses are not conducive to the protection of property rights or economic interest. 14 

Q:  What is the next concern you have? 15 

A: The Easement also allows some rights for Landowner but restricts them at the 16 

same time and again  at the sole and unilateral decision making of TransCanada. 17 

TransCanada will determine if the actions of Landowner might in anyway 18 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 19 

any appurtenances thereon to the pipeline itself or to their access to the Easement 20 

or within the Easement and TransCanada retains the right at any time, whether 21 

during growing season or not, to travel “within and along Easement Area on foot 22 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 23 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 24 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 25 

undefined and unilateral restrictions are not conducive to the protection of 26 

property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: The Easement allows TransCanada sole discretion to burn or chip or bury under 1 

Landowner’s land any debris of any kind without any input or power of 2 

Landowner to demand an alternative method or location of debris disposal. Such 3 

unilateral powers would negatively affect Landowners property are not conducive 4 

to the protection of property rights or economic interest. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 7 

“where rock is encountered” mean and why does TransCanada solely get to 8 

determine whether or not this phrase is triggered. This phrase could be used to 9 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 10 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 11 

affect Landowners property are not conducive to the protection of property rights. 12 

A shallow pipeline is much more likely to become a danger and liability in the 13 

future given farming operations and buried irrigation lines and other factors 14 

common to the current typical agricultural uses of the land in question impacted 15 

by TransCanada’s preferred pipeline route. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: There are more vague concepts solely at the determination of TransCanada such as 18 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 19 

possible.” There is nothing here that defines this or provides a mechanism for 20 

documenting or memorializing “pre-construction position” so as to minimize 21 

costly legal battles or wasted Landowner time attempting to recreate the soil 22 

condition on their fields or pasture. Such unilateral powers would negatively affect 23 

Landowners property are not conducive to the protection of property rights or 24 

economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 27 

appurtenances thereto in place on, under, across, or through Nebraska land at any 28 

time it chooses. There is no provision for Landowner compensation for such 29 
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abandonment nor any right for the Landowner to demand removal. Such unilateral 1 

powers would negatively affect Landowners property are not conducive to the 2 

protection of property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: TransCanada has the power to unilaterally move or modify the location of any 5 

Easement area whether permanent or temporary at their sole discretion. 6 

Regardless, if Landowner has taken prior steps relative the their property in 7 

preparation or planning of TransCanada’s taking of the initial easement area(s), 8 

the language here does not require TransCanada to compensate the Landowner if 9 

they decide to move the easement anywhere on Landowners property. Such 10 

unilateral powers would negatively affect Landowners property are not conducive 11 

to the protection of property rights or economic interests. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 14 

transfer and be applicable to any future owner of the Land in question without the 15 

ability of the future Landowner to modify or negotiate any of the language in 16 

question to which it will be held to comply. 17 

Q:  What is the next concern you have with the Easement language? 18 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 19 

Easement to any person, company, country, etc. at their sole discretion at any time 20 

to anyone. This also means that any buyer of the easement could do the same to a 21 

third buyer and so on forever. There is no change of control or sale provision in 22 

place to protect the Landowner or Nebraska or to provide compensation for such 23 

change of control or ownership. It is not conducive to the protection of property 24 

rights or economic interests to allow unilateral unrestricted sale of the Easement 25 

thereby forcing upon the Landowner and our State a new unknown Easement 26 

owner. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: There are many terms in the Easement that are either confusing or undefined terms 1 

that are without context as to whether or not the Landowner would have any say 2 

so in determining what these terms mean or if the evaluation is solely in 3 

TransCanada’s control. Some of these vague undefined terms are as follows: 4 

i. “pipeline installation activities” 5 

ii. “availability of labor and materials”  6 

iii. “commercially reasonable costs and expenses”  7 

iv. “reasonably anticipated and foreseeable costs and expenses”  8 

v. “yield loss damages” 9 

vi. “diminution in the value of the property”  10 

vii. “substantially same condition”  11 

viii. “an actual or potential hazard”  12 

ix. “efficient”  13 

x. “convenient”  14 

xi. “endangered”  15 

xii. “obstructed”  16 

xiii. “injured”  17 

xiv. “interfered with”  18 

xv. “impaired”  19 

xvi. “suitable crossings”  20 

xvii. “where rock is encountered”  21 

xviii. “as nearly as practicable”  22 

xix. “pre-construction position”  23 

xx. “pre-construction grade”  24 

xxi. “various engineering factors”    25 

Each one of these above terms and phrases as read in the context of the Easement 26 

could be problematic in many ways. Notably, undefined terms tend to only get 27 

definition in further legal proceedings after a dispute arises and the way the 28 

Easement is drafted, TransCanada has sole power to determine when and if a 29 
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particular situation conforms with or triggers rights affected by these terms. For 1 

instance, “yield loss damages” should be specifically defined and spelled out 2 

exactly how the landowner is to be compensated and in what events on the front 3 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 4 

the Landowner is without contractual rights to define these terms or determine 5 

when rights related to them trigger and what the affects may be. 6 

Q: Do you have any other concerns about the Easement language that you can 7 

think of at this time? 8 

A: I reserve the right to discuss any additional concerns that I think of at the time of 9 

my live testimony in August. 10 

Q: Based upon what you have shared with the Commission above regarding 11 

TransCanada’s proposed Easement terms and agreement, do you believe 12 

those to be reasonable or just, under the circumstances of the pipeline’s 13 

impact upon you and your land? 14 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 15 

discussed previously. 16 

Q: Did TransCanada ever offer you financial compensation for the rights that 17 

they sought to obtain in your land, and for what they sought to prevent you 18 

and any future land owner of your property from doing in the future? 19 

A: Yes, we received an offer from them. 20 

Q: As the owner of the land in question and as the person who knows it better 21 

than anyone else, do you believe that TransCanada offered you just, or fair, 22 

compensation for all of what they proposed to take from you so that their tar 23 

sands pipeline could be located across your property? 24 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 25 

offer for all the potential impacts and effects and the rights that I’m giving up, and 26 

what we will be prevented from doing in the future and how their pipeline would 27 

impact my property for ever and ever. 28 
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Q: Has TransCanada at any time offered to compensate you annually, such as 1 

wind farm projects do, for the existence of their potential tar sands pipeline 2 

across your property. 3 

A: No, never. 4 

Q: At any time did TransCanada present you with or request that you, as the 5 

owner of the land in question, sign and execute a document called, “Advanced 6 

Release of Damage Claims and Indemnity Agreement?” 7 

A: Yes, they did and it was included in the County Court lawsuit against us. 8 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 9 

“Advanced Release of Damage Claims and Indemnity Agreement? 10 

A: Yes, it is. 11 

Q: What was your understanding of that document? 12 

A: When I read that document in the plain language of that document, it was my 13 

understanding that TransCanada was attempting to pay me a very small amount at 14 

that time in order for me to agree to give up my rights to be compensated from 15 

them in the future related to any damage or impact they may have upon my 16 

property “arising out of, in connection with, or alleged to resulted from 17 

construction or surveying over, under or on” my land. 18 

Q: Did you ever sign that document? 19 

A: No, I did not. 20 

Q: Why not? 21 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 22 

sum of money when I have no idea how bad the impacts or damages that they, or 23 

their contractors, or subcontractors, or other agents or employees, may cause on 24 

my land at any time in the future that resulted from the construction or surveying 25 

or their activities upon my land. 26 

Q: When you reviewed this document, what did it make you feel? 27 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 28 

shield themselves against known and foreseeable impacts that their pipeline, and 29 
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the construction of it, would have upon my land.  It made me feel that they knew it 1 

was in their financial interest to pay me as little as possible to prevent me from 2 

ever having the opportunity to seek fair compensation again, and that this must be 3 

based upon their experience of unhappy landowners and situations in other places 4 

where they have built pipelines. 5 

Q: Has TransCanada ever contacted you and specifically asked you if you 6 

thought their proposed location of their proposed pipeline across your land 7 

was in your best interest? 8 

A: No, they have not. 9 

Q: Has TransCanada ever contacted you and specifically asked you if you 10 

thought their proposed location of their proposed pipeline across your land 11 

was in the public interest of the State of Nebraska? 12 

A: No, they have not. 13 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 14 

Takings Clause? 15 

A: Yes, I am. 16 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 17 

an American citizens property? 18 

A: My understanding is that, according to the United States Constitution, that if the 19 

government is going to take land for public use, then in that case, or by taking for 20 

public use, it can only occur if the private land owner is compensated justly, or 21 

fairly. 22 

Q: Has TransCanada ever contacted you specially to explain the way in which 23 

the public could use its proposed Keystone XL Pipeline? 24 

A: No, they have not. 25 

Q: Can you think of any way in which the public, that is the citizens of the State 26 

of Nebraska, can directly use the proposed TransCanada Keystone XL 27 

Pipeline, as it dissects the State of Nebraska? 28 
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A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 1 

public benefits from this pipeline in any way, how they can use it any way, or how 2 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 3 

that the only reason it’s proposed to come through Nebraska, is that because we 4 

are geographically in the way from between where the privately-owned Tar Sands 5 

are located to where TransCanada wants to ship the Tar Sands to refineries in 6 

Houston, Texas. 7 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 8 

crude petroleum, or oil and petroleum by-products that you would like to 9 

ship in its pipeline? 10 

A: No, it has not. 11 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-12 

products that you, at this time or any time in the future, would desire to place 13 

for transport within the proposed TransCanada Keystone XL Pipeline? 14 

A: No, I do not. 15 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 16 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-17 

products within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not.  I’ve never heard of such a person or company like that. 19 

Q: Do you pay property taxes for the land that would be affected and impacted 20 

at the proposed TransCanada Keystone XL Pipeline? 21 

A: Yes, I do. 22 

Q: Why do you pay property taxes on that land? 23 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 24 

of that property. 25 

Q: Because you follow the law and pay property taxes, do you believe you 26 

deserve any special consideration or treatment apart from any other person 27 

or company that pays property taxes? 28 
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A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 1 

just what you do. 2 

Q: Do you believe the fact that you pay property taxes entitles you to special 3 

treatment of any kind, or special rights of any kind? 4 

A: No, of course not. 5 

Q: Do you believe the fact that you pay property taxes on your land would be 6 

enough to qualify you to have the power of eminent domain to take land of 7 

your neighbors or other people in your county, or other people across the 8 

state of Nebraska? 9 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 10 

I expect an award for or any type of special consideration. 11 

Q: Have you at any time ever employed any person other than yourself? 12 

A: Well, yes I have. 13 

Q: Do you believe that the fact that you have, at some point in your life, 14 

employed one or more other persons entitle you to any special treatment or 15 

consideration above and beyond any other Nebraskan that has also employed 16 

one or more persons? 17 

A: No, of course not. 18 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 19 

have at one point employed another person within this state, entitles you to 20 

preferential treatment or consideration of any kind? 21 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 22 

don’t deserve any special treatment or consideration for that fact. 23 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 24 

crude oil pipeline in its preferred location, or ultimate location across the 25 

state of Nebraska? 26 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 27 

or even bullied around and being made to feel scared that they did not have any 28 

options but to sign whatever papers TransCanada told them they had to. I am 29 
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aware of folks being threatened that their land would be taken if they didn’t follow 1 

what TransCanada was saying. I am aware of tactics to get people to sign 2 

easements that I don’t believe have any place in Nebraska or anywhere such as 3 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 4 

landowners and convince them they should sign TransCanada’s easement 5 

agreements. I am aware of older folks and widows or widowers feeling they had 6 

no choice but to sign TransCanada’s Easement and they didn’t know they could 7 

fight or stand up for themselves. From a more practical standpoint, I am worried 8 

that according to their answer to our Interrogatory No. 211, TransCanada only 9 

owns and operates one (1) major oil pipeline. They simply do not have the 10 

experience with this type of pipeline and that scares me. There are others but that 11 

is what I can recollect at this time and if I remember more or my recollection is 12 

refreshed I will share those with the Commissioners at the Hearing in August. 13 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 14 

landowner is reasonable or just? 15 

A: No, I do not. 16 

Q: Do you have any concern about limitations that the construction of this 17 

proposed pipeline across your affected land would prevent construction of 18 

future structures upon the portion of your land affected by the proposed 19 

easement and immediately surrounding areas? 20 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 21 

structures directly across or touching the easement, and it would be unwise and I 22 

would be uncomfortable to build anything near the easement for fear of being 23 

blamed in the future should any damage or difficulty result on my property in 24 

regards to the pipeline. 25 

Q: Do you think such a restriction would impact you economically? 26 

A: Well yes, of course.   27 

Q: How do you think such a restriction would impact you economically? 28 
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A: The future of this land may not be exactly how it’s being used as of this moment, 1 

and having the restrictions and limiting my ability to develop my land in certain 2 

ways presents a huge negative economic impact on myself, my family, and any 3 

potential future owner of the property. You have no idea how I or the future owner 4 

may want to use this land in the future or the other land across Nebraska 5 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 6 

ago it would have been hard to imagine all the advances that we have now or how 7 

things change. Because the Easement is forever and TransCanada gets the rights in 8 

my land forever we have to think with a very long term view. By placing their 9 

pipeline on under across and through my land that prevents future development 10 

which greatly negatively impacts future taxes and tax revenue that could have 11 

been generated by the County and State but now will not. When you look at the 12 

short blip of economic activity that the two years of temporary construction efforts 13 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 14 

and restrictions TransCanada is forcing upon us and Nebraska. 15 

Q: Do you have any concerns about the environmental impact of the proposed 16 

pipeline? 17 

A: Yes, I do.   18 

Q: What are some of those concerns? 19 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 20 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 21 

a detrimental impact upon the environment of my land specifically, as well as the 22 

lands near my land and surrounding the proposed pipeline route. 23 

Q: Do you have any other environmental concerns? 24 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 25 

construction and/or maintenance and operation. I am concerned about spills and 26 

leaks that TransCanada has had in the past and will have in the future. This could 27 

be catastrophic to my operations or others and to my county and the State. 28 
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Q: Do you have any thoughts regarding if there would be an impact upon the 1 

natural resources on or near your property due to the proposed pipeline? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 4 

resources of my land, and the lands near and surrounding the proposed pipeline 5 

route. 6 

Q: Do you have any worries about potential impacts from the proposed pipeline 7 

to the soil of your land, or land near you? 8 

A: Yes, I believe that any construction, operation, and/or maintenance of the 9 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 10 

land, as well as land along and surrounding the proposed pipeline route.  This 11 

includes, but is not limited to, the reasons that we discussed above of disturbing 12 

the soil composition and makeup as it has naturally existed for thousands and 13 

millions of years during the construction process, and any future maintenance or 14 

removal process.  I’m gravely concerned about the fertility and the loss of 15 

economic ability of my property to grow the crops, or grow the grasses, or grow 16 

whatever it is at that time they exist on my property or that I may want to grow in 17 

the future, or that a future owner may want to grow.  The land will never be the 18 

same from as it exists now undisturbed to after it is trenched up for the proposed 19 

pipeline. 20 

Q: Do you have any concerns about the potential impact of the proposed pipeline 21 

upon the groundwater over your land, or surrounding lands? 22 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 23 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 24 

groundwater of not only under my land, but also near and surrounding the pipeline 25 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 26 

simple and it is simply too valuable to our State and the country to put at 27 

unreasonable risk. 28 
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Q: Do you have any concern about the potential impact of the proposed pipeline 1 

upon the surface water on, or near or around your land? 2 

A: Yes, I have significant concerns that any construction, operation, and/or 3 

maintenance of the proposed Keystone XL Pipeline would have detrimental 4 

impact upon the surface water of not only within my property boundary, but along 5 

and near and surrounding the pipeline route, and in fact, across the state of 6 

Nebraska.   7 

Q: Do you have any concern about the potential impacts of the proposed pipeline 8 

upon the wildlife and plants, other than your growing crops on or near your 9 

land? 10 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 11 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 12 

wildlife and the plants, not only that are located on or can be found upon my land, 13 

but also near and along the proposed pipeline route. 14 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 15 

fair market value of your land? 16 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 17 

pipeline underneath and across and through my property will negatively affect the 18 

fair market value at any point in the future, especially at that point in which I 19 

would need to sell the property, or someone in my family would need to sell the 20 

property.  I do not believe, and certainly would not be willing to pay, the same 21 

price for land that had the pipeline located on it, versus land that did not.  I hope 22 

there is never a point where I’m in a position where I have to sell and have to 23 

realize as much value as I can out of my land.  But because it is my single largest 24 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 25 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 26 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 27 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 28 

not to mention all of the rights you give up by the nature of having the pipeline 29 
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due to having the easement that we have previously discussed, for any reasonable 1 

person to think that the existence of the pipeline would not negatively affect my 2 

property’s value. 3 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 4 

testimony? 5 

A: Yes, I have. 6 

Q: Where have you seen that before? 7 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    8 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 9 

believe the portion of the alternative route in Nebraska essentially twins or 10 

parallels Keystone I.  11 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 12 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 13 

A: No, I do not. 14 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 15 

Application, and as found on Attachment No. 7, here to your testimony, is in 16 

the public interest of Nebraska? 17 

A: No, I do not. 18 

Q: Do you believe that the Keystone mainline alternative route as shown on 19 

Attachment No. 7 included with your testimony here is a major oil pipeline 20 

route that is in the public interest of Nebraska? 21 

A: No, I do not. 22 

Q: Do you believe there is any potential route for the proposed Keystone XL 23 

Pipeline across, within, under, or through the State of Nebraska that is in the 24 

public interest of the citizens of Nebraska? 25 

A: No, I do not. 26 

Q: Why do you hold that belief? 27 

A: Because there simply is no public interest based on all of the factors that I am 28 

aware and that I have read and that I have studied that this Commission is to 29 
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consider that would establish that a for-profit foreign-owned pipeline that simply 1 

crosses Nebraska because we are geographically in the way between where tar 2 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 3 

public interest of Nebraskans. We derive no benefit from this project. It is not for 4 

public use. Nebraska is simply in the way and when all considerations are taken in 5 

there is no net benefit of any kind for Nebraska should this project be placed in our 6 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 7 

the negative impacts and concerns. 8 

Q: What do you think about the applicant, TransCanada’s argument that it’s 9 

preferred route for its proposed Keystone XL Pipeline is in the public interest 10 

of Nebraska because it may bring temporary jobs during the construction 11 

phase to Nebraska? 12 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 13 

temporary or on a permanent basis, don’t come with a project that has all the 14 

potential and foreseeable negative impacts, many of which we have discussed here 15 

and other witnesses throughout the course of this hearing have and will discuss.  If 16 

I decide to hire and employ someone to help me out in my farming or ranching 17 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 18 

to my land or my town or my county or my state.  And I’ve hired someone who is 19 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 20 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 21 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 22 

from TransCanada’s own statements that the jobs numbers they originally touted 23 

were determined to be a minute fraction of the permanent jobs that had been 24 

projected. According to their answer to our Interrogatory No. 191, TransCanada 25 

has created only thirty-four (34) jobs within Nebraska working specifically on 26 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 27 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 28 

Further, according to their answer to Interrogatory No. 199, TransCanada would 29 
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only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 1 

constructed on its Preferred Route or its Mainline Alternative Route. 2 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 3 

because it would cross your land? 4 

A: No, absolutely not.  I am opposed to this project because it is not in the public 5 

interest, neither within my community nor within our state. 6 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 7 

was to cross someone else’s land? 8 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 9 

the fear and anxiety and potential foreseeable risks and negative impacts that this 10 

type of a project carrying this type of product brings foisted upon anyone in this 11 

state or any other state. 12 

Q: Do you think there is any intelligent route for the proposed Keystone XL 13 

Pipeline to cross the state of Nebraska? 14 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 15 

this project anywhere within Nebraska is within the public interest.  However, if 16 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 17 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 18 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 19 

preferred route and the mainline alternative routes are economic liabilities our 20 

state cannot risk. 21 

Q: What do you rely upon to make that statement? 22 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 23 

already exists in that area is reason enough as it is not in our best interest or the 24 

public interests to have more major oil pipelines crisscrossing our state. Second, 25 

they have all the infrastructure already there in terms of relationships with the 26 

counties and local officials and first responders along that route. Third, they have 27 

already obtained easements from all the landowners along that route and have 28 

relationships with them. Fourth, that route avoids our most sensitive soils, the 29 
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sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 1 

Aquifer. Sixth, they have already studied that route and previously offered it as an 2 

alternative. Seventh, it just makes the most sense that as a state we would have 3 

some intelligent policy of energy corridors and co-locating this type of 4 

infrastructure near each other. 5 

Q: Do you have any other concerns you would like to reiterate or can think of at 6 

this time you would like the Commissioners to understand? 7 

A: Yes. TransCanada refuses to agree to remove this pipeline after its usefulness has 8 

expired.  They will be leaving a continuous toxic waste dump across Nebraska. 9 

The pipe will be significantly deteriorated by then. In other words, this is a disaster 10 

waiting to happen. Property rights ensure that private corporations cannot take 11 

land via eminent domain unless it is in the public interest.  There is no public 12 

benefit from this pipeline to the citizens of Nebraska. This is a situation of 13 

granting a foreign corporation the right to take land from American citizens. The 14 

whole purpose is for corporate gain and greed. TransCanada wants to use eminent 15 

domain as a means of “hostile business acquisition.” That is not in the public 16 

interest. The non-negotiable terms of TransCanada’s easement violate good 17 

business practices.   They provide a one-time payment for a lifetime of risks. The 18 

easement takes control of a portion of land down the middle of the farm. It is not 19 

like a road or highway where the land is generally at the edge of the property. By 20 

putting it through the middle of a property, the landowner provides more security 21 

from vandalism or terrorism. The farmer also deals with all the reclamation and 22 

productivity issues.  In the cases of most spills, it has been a landowner or tenant 23 

who has discovered leaks. The company knows that the farmers will be over the 24 

easement on a regular basis to observe potential problems.  For all the risks and 25 

extra work, annual payments should be made to the landowner. Wind energy 26 

easements make annual payments to the landowner.  No wise businessman would 27 

sign TransCanada’s easement that offers a lot of risk and no reward. If anything 28 

TransCanada should offer a lease not a one-time payment. 29 
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Q: Have you fully expressed each and every opinion, concern, or fact you would 1 

like the Public Service Commissioners to consider in their review of 2 

TransCanada’s Application? 3 

A: No, I have not. I have shared that which I can think of as of the date I signed this 4 

document below but other things may come to me or my memory may be 5 

refreshed and I will add and address those things at the time of the Hearing in 6 

August and address any additional items at that time as is necessary. Additionally, 7 

I have not had an adequate amount of time to receive and review all of 8 

TransCanada’s answers to our discovery and the discovery of others so it was 9 

impossible to competently and completely react to that in my testimony here and I 10 

reserve the right to also address anything related to discovery that has not yet 11 

concluded as of the date I signed this document below. Lastly, certain documents 12 

requested have not yet been produced by TransCanada and therefore I may have 13 

additional thoughts on those I will also share at the hearing as needed. 14 

Q: What is it that you are requesting the Public Service Commissioners do in 15 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 16 

across Nebraska? 17 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 18 

a temporary job spike that this project may bring to a few counties and beyond the 19 

relatively small amount of taxes this proposed foreign pipeline would possibly 20 

generate.  And, instead think about the perpetual and forever impacts of this 21 

pipeline as it would have on the landowners specifically, first and foremost, but 22 

also thereby upon the entire state of Nebraska, and to determine that neither the 23 

preferred route nor the Keystone mainline alternative route are in the public 24 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 25 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 26 

an application for a route in Nebraska, that the only potential route that would 27 

make any intelligent sense whatsoever would be twinning or near paralleling of 28 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 29 
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sense to add yet another major oil pipeline crisscrossing our state creating new 1 

pumping stations, creating new impacts on additional counties and communities 2 

and going through all of the court processes with myself and other landowners like 3 

me when this applicant already has relationships with the landowners, the towns 4 

and the communities along Keystone I, and that Keystone I is firmly outside of the 5 

sand hills and a significantly further portion away from the heart of the Ogallala 6 

Aquifer than the preferred route or the Keystone mainline alternative route. 7 

Q: Does Attachment No. 8 here contain other documents you are competent to 8 

speak about that you wish to be part of your testimony and to discuss in more 9 

detail as needed at the August 2017 Hearing?  10 

A: Yes. 11 

Q: Are all of your statements in your testimony provided above true and 12 

accurate as of the date you signed this document to the best of your 13 

knowledge? 14 

A: Yes, they are. 15 

Q: Thank you, I have no further questions at this time and reserve the right to 16 

ask you additional questions at the August 2017 Hearing. 17 
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Q: Please state your name. 1 

A: My name is Jeanne Crumly. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: My husband Ron and I farm and ranch in rural Holt County. 16 
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Q: If you are you married tell us your spouse’s name please? 1 

A: Ron. 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  For the land that would be affected and impacted by the proposed KXL tar 6 

sands pipeline give the Commissioners a sense how long the land has been in 7 

your family and a little history of the land. 8 

A: My husband Ron and I farm and ranch in Holt County on land that the proposed 9 

route would dissect.  While I am only a 25 year resident of this land, Ron 10 

represents the 4
th

 generation and is working with and training the 5
th

 and 6
th

 11 

generations to love and work and steward this land.  In fact, his mother’s 12 

grandfather, Nicholas Grass, selected his homestead spot specifically because of a 13 

pond that holds clear water year-round.  That pond still waters our cattle.  Our 14 

land value is directly proportional to availability of clean water.  Over 100 years 15 

of successful management of Holt County sand makes Ron a specialist is what 16 

works and what does not on this sandy, fragile soil.  This knowledge and 17 

experience as well as years of interaction with TransCanada and its endless 18 

draggle of representatives has convinced us that this project is inconvenient, 19 

unwise, and unnecessary.  We request the Commission deny this route. 20 

Q: Do you earn any income from this land? 21 

A: Yes. 22 

Q: Have you depended on the income from your land to support your livelihood 23 

or the livelihood of your family? 24 

A: Yes. 25 

Q: Have you ever in the past or have you thought about in the future leasing all 26 

or a portion of your land in question here? 27 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 28 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 29 
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all the restrictions and risks and potential negative impacts to farming or ranching 1 

operations as opposed to land that did not have those same risks. If I was looking 2 

to lease or rent ground I would pay more for comparable non-pipeline land than I 3 

would for comparable pipeline land, and I think most folks would think the same 4 

way. This is another negative economic impact that affects the landowner and the 5 

county and the state and will forever and ever should TransCanada’s preferred or 6 

mainline alternative routes be approved. If they were to twin or closely parallel to 7 

Keystone I, the vast majority of landowners would be those that already have a 8 

pipeline so there would be considerable less new incremental negative impacts. 9 

Q: Do you have similar concerns about selling the land? 10 

A: Well, I hope not to have to sell the land in my lifetime but times change and you 11 

never know what is around the corner, and yes, I am concerned that if another 12 

piece of ground similar to mine were for sale and it did not have the pipeline and 13 

mine did that I would have a lower selling price. I think this would be true for 14 

pipeline ground on both the preferred and mainline alternative routes. 15 

Q:  What is your intent with your land after you die? 16 

A:  Like I said, I hope not to have to sell and I hope that it stays in the family for years 17 

to come, but I have thought about getting out if this pipeline were to come 18 

through. 19 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 20 

Pipeline would cross the land described above and owned by you? 21 

A: Yes. 22 

Q: Are you aware that TransCanada claims its proposed preferred KXL route is 23 

not in the Sandhills? 24 

A: Yes. 25 

Q: What do you think about that? 26 

A: There are maps that refute this claim and suggest that we are in the Sandhills, but 27 

that is another argument.  What is undisputable is that we share much of the 28 

vulnerability of what is classic sandhills, namely highly sandy and highly 29 
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permeable soil.  That makes this ground particularly challenging to farm. Today’s 1 

farming practice represents 100+ years of learning how to manage a uniquely 2 

fragile ecosystem: exceedingly sandy soil, harsh and unpredictable weather 3 

including erratic rain and harsh winds, as well as dramatic extremes in 4 

temperature.  These very challenges along with the asset of subsurface moisture 5 

are what made Holt County the epicenter of experimentation with irrigation 6 

systems in the early 1960s. But as we have learned, innovation never comes 7 

without cost.  While irrigation, particularly center-pivot irrigation, was a game 8 

changer for agriculture in our area, failure to appreciate the risk on highly 9 

permeable soil resulted in a dangerous nitrate contamination which greatly 10 

challenges us today.  Dramatic changes in ag practices such as no-till farming, 11 

changed application practices, and modifications of the terrain, such as buffer 12 

strips along waterways are making headway but many homes, ours included, are 13 

condemned to use filtered or bottled water because well water is too compromised. 14 

This is the situation that brings me here today.  Loud and public proclamations 15 

asserted that the current proposed route was ‘safe’ because it was moved ‘off the 16 

Sandhills’.  I am here to challenge that claim.  The maps used to mark that original 17 

line included our farm which was designated Sandhills.  The very month that 18 

move was made and the governor claim to have moved the line off the Sandhills, 19 

that same DEQ site had posted a different map with a changed designation as to 20 

the boundaries of the Sandhills.  Whether our land is designated Sandhills or not is 21 

not the point, however.  Much of what makes the Sandhills a poor location for this 22 

pipe exists despite this designation.  Our soil has been tested and shown to be over 23 

80% sand.  This creates a permeability that makes subsurface water contamination 24 

particularly risky.  The nitrate contamination is proof of that vulnerability.  That, 25 

combined with a relatively high water-table, about 40 feet on average but as 26 

shallow as 10 feet across much of the proposed line, makes contamination 27 

unavoidable in the event of a spill.  In the case of nitrate contamination, while not 28 

healthy, work arounds exist.  In contrast, there is no work around in the event of a 29 
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pipeline leak.  With the proposed route running less that 400 yards from our house.  1 

Our irrigation well is within 200 yards of that route.  Contamination of that or our 2 

domestic well would not be reversible.  That same risk exists across this proposed 3 

route.  Consider that by their own admission, the system can not detect a leak 4 

smaller than 2%.  How long would it take to detect a leak in the Missouri River, or 5 

the Niobrara, or the Platte.  How long would it be before a “localized leak” 6 

became a catastrophe for our state? 7 

Q: Were you or an entity for which you are a member, shareholder, or director 8 

previously sued by TransCanada Keystone Pipeline, LP? 9 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 10 

petition for condemnation against our land so it could place its proposed pipeline 11 

within an easement that it wanted to take from us on our land. 12 

Q: Did you defend yourself and your land in that condemnation action? 13 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 14 

and expenses in our resistance of TransCanada’s lawsuit against us. 15 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 16 

incurred? 17 

A: No, they have not. In fact, in court in Holt County, Judge Allen Brodbeck asked 18 

the TransCanada lawyers what they thought should happen to the landowners who 19 

had spend all this money for legal fees, “So, what, you’re just going to hang the 20 

landowners out to dry?”  TransCanada had no response.  That is this wonderful 21 

working relationship we have had with this company. 22 

Q: In its lawsuit against you, did TransCanada identify the amount of your 23 

property that it wanted to take for its proposed pipeline? 24 

A: The lawsuit against us stated they would take the amount of property that is 25 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 26 

and equipment reasonably necessary to operate the pipeline. 27 

Q: Did TransCanada define what they meant by “property that is reasonably 28 

necessary”? 29 
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A: No, they did not. 1 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 2 

property portion of your land? 3 

A: Yes, they did. 4 

Q: Did TransCanada describe what rights it proposed to take related to the 5 

eminent domain property on your land? 6 

A: Yes, they did. 7 

Q: What rights that they proposed to take did they describe? 8 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 9 

operate, and maintain the pipeline and the plant and equipment reasonably 10 

necessary to operate the pipeline, specifically including surveying, laying, 11 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 12 

reconstructing, removing and abandoning one pipeline, together with all fittings,  13 

cathodic protection equipment, pipeline markers, and all their equipment and 14 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 15 

petroleum products, and all by-products thereof.” 16 

Q: Prior to filing an eminent domain lawsuit to take your land that 17 

TransCanada identified, do you believe they attempted to negotiate in good 18 

faith with you? 19 

A: No, I do not. 20 

Q: Did TransCanada at any time approach you with or deliver to you their 21 

proposed easement and right-of-way agreement? 22 

A: Yes, they did. 23 

Q: At the time you reviewed TransCanada’s easement and right-of-way 24 

agreement, did you understand that they would be purchasing a fee title 25 

interest in your property or that they were taking something else? 26 

A: I understood that they proposed to have the power to take both a temporary 27 

construction easement that could last for a certain period of time and then also a 28 

permanent easement which they described to be 50 feet across or in width, and 29 
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that would run the entire portion of my property from where a proposed pipeline 1 

would enter my property until where it would exit the property. 2 

Q: Is the document included with your testimony here as Attachment No. 3, a 3 

true and accurate copy of TransCanada’s proposed Easement and Right-of-4 

Way agreement that they included with their condemnation lawsuit against 5 

you? 6 

A: Yes, it is.   7 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 8 

and Right-of-Way agreement? 9 

A: Yes, I have. 10 

Q: What is your understanding of the significance of the Easement and Right-of-11 

Way agreement as proposed by TransCanada? 12 

A: My understanding is that this is the document that will govern all of the rights and 13 

obligations and duties as well as the limitations of what I can and cannot do and 14 

how I and any future landowner and any person I invite to come onto my property 15 

must behave as well as what TransCanada is and is not responsible for and how 16 

they can use my land. 17 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 18 

agreement do you have any concerns about any portions of it or any of the 19 

language either included in the document or missing from the proposed 20 

document? 21 

A: Yes, I have a number of significant concerns and worries about the document and 22 

how the language included and the language not included potentially negatively 23 

impacts my land and thereby potentially negatively impacts my community and 24 

my state.   25 

Q: I would like you to walk the Commissioners through each and every one of 26 

your concerns about TransCanada’s proposed Easement and Right-of-Way 27 

agreement so they can develop an understanding of how that language and 28 

the terms of that contract, in your opinion, potentially negatively impacts you 29 
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and your land.  So, if you can start at the beginning of that document and 1 

let’s work our way through it, okay? 2 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 3 

Easement and Right-of-Way agreement and how it negatively could affect my 4 

property rights and my economic interests. 5 

Q. Okay, let’s start with your first concern please. 6 

A: The very first sentence talks about consideration or how much money they will 7 

pay to compensate me for all of the known and unknown affects and all of the 8 

rights I am giving up and for all the things they get to do to my land and for what 9 

they will prevent me from doing on my land and they only will pay me one time at 10 

the signing of the easement agreement. That is a huge problem. 11 

Q: Explain to the Commissioners why that is a problem. 12 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 13 

landowner because they want to have my land forever for use as they see fit so 14 

they can make a daily profit from their customers. We engage in various leases 15 

with neighbors for land around us. In our rent agreements we typically pay twice a 16 

year, every year as long as they grant me the rights to use their land. The wind 17 

farm a few miles north of our front door is a project that provides jobs and 18 

produces energy independence for our state, pays the landowners annually for the 19 

life of the project.  That only makes sense – that is fair. If I were going to rent a 20 

house in town, I would typically pay monthly, every month until I gave up my 21 

right to use that house. By TransCanada getting out on the cheap and paying once 22 

in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 23 

revenue collection on the money I would be paid and then pay taxes on and 24 

contribute to this state and this country. It is money I would be putting back into 25 

my local community both spending and stimulating the local economy and 26 

generating more economic activity right here. Instead TransCanada’s shareholders 27 

keep all that money and it never finds its way to Nebraska.  28 

Q: What is your next concern? 29 
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A: The first paragraph goes on to say Grantor, which is me the landowner, “does 1 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 2 

limited partnership…” and I have no idea who that really is. I have no idea who is 3 

forcing this pipeline on us or who the owners of the entities are, or what are the 4 

assets backing this limited partnership, or who the general partner is, or who all 5 

the limited partners are, and who makes up the ownership of the these partners or 6 

the structure or any of the basic things you would want to know and understand if 7 

you would want to do business with such an outfit. According to TransCanada’s 8 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 9 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 10 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 11 

basically nothing. That is really scary since the general partner has the liability but 12 

virtually none of the ownership and who knows if it has any other assets. 13 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 14 

percent clear on exactly who could become the owner of over 275 miles of 15 

Nebraska land? 16 

A:  No. 17 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 18 

percent clear on exactly who will be operating and responsible for 19 

approximately 275 miles of tar sands pipeline underneath and through 20 

Nebraska land? 21 

A:  No. 22 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 23 

and the State of Nebraska of TransCanada’s easement terms. 24 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 25 

called “Grantee”)…” and this concerns me because it would allow their easement 26 

to be transferred or sold to someone or some company or country or who knows 27 

what that I don’t know and who we may not want to do business with. This 28 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 29 
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bidder that could have terrible impacts upon all of Nebraska depending upon who 1 

may buy it and I don’t know of any safeguards in place for us or the State to veto 2 

or have any say so in who may own, operate, or be responsible for this pipeline in 3 

the future. 4 

Q: Do you think that type of uncertainty and lack of control over a major piece 5 

of infrastructure crossing our State is in the public interest? 6 

A: No, certainly not, in fact, just the opposite. 7 

Q: What’s next? 8 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 9 

really concerns me. Why does the easement and right-of-way have to be perpetual 10 

and permanent? That is the question my family and I want an answer to. Perpetual 11 

to me is like forever and that doesn’t make sense.  That same wind farm just 12 

shouting distance from our house offers a 20 year easement.  This pipeline project 13 

is supposed to be a 50-year project.  Why is the easement not aligned with that? 14 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 15 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 16 

data proving there is a perpetual supply of tar sands. I am not aware in 17 

TransCanada’s application where it proves there is a perpetual necessity for this 18 

pipeline. My understanding of energy infrastructure like wind towers is they have 19 

a decommission plan and actually take the towers down when they become 20 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 21 

will, and I want my family or future Nebraska families to have that land as 22 

undisturbed as possible and it is not in my interest or the public interest of 23 

Nebraska to be forced to give up perpetual and permanent rights in the land for 24 

this specific kind of pipeline project. 25 

Q: Okay, what is your next concern? 26 

A: The easement language includes all these things TransCanada can do and it says 27 

“…abandoning in place…” so they can just leave this pipeline under my ground 28 

until the end of time just sitting there while they are not using it, but I am still 29 
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prevented from doing on my land and using my land what I would like. If I owned 1 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 2 

there. It doesn’t make sense and it scares me and it is not in my interest or the 3 

public interest of Nebraska to allow this. 4 

Q: Now it looks like we are ready to go to the second page of the Easement is that 5 

right? 6 

A: Yes. 7 

Q: So now on the second page of the Easement what are your concerns? 8 

A: Here the Easement identifies a 24-month deadline to complete construction of the 9 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 10 

starts to run from the moment “actual pipeline installation activities” begin on 11 

Landowners property. It appears that TransCanada would define this phrase as 12 

needed. It would be wise to explain what types of TransCanada action constitutes  13 

“installation activity” For instance, would the placement and storage of an 14 

excavator or other equipment on or near the Easement property be an activity or 15 

would earth have to be moved before the activity requirement is triggered. This 16 

vague phrase is likely to lead to future disputes and litigation that is not in the best 17 

interest of the welfare of Nebraska and would not protect property interests. The 18 

24-months can also be extended in the case of “force majeure.” My understanding 19 

is that force majeure is often used to insulate a party to a contract when events 20 

occur that are completely out of their control. In TransCanada’s easement this is 21 

expanded to include “without limitation…availability of labor and materials.” 22 

Extending this language to labor and materials is problematic because these are 23 

two variables that TransCanada does have some or significant control over and to 24 

allow extension of the 24-month period over events not truly out of the control of 25 

TransCanada and without further provision for compensation for the Landowner is 26 

not conducive to protection of property rights. 27 

Q: Okay, what is your next concern? 28 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 1 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 2 

reasonable costs and expenses” will pay for damages caused but then limits 3 

TransCanada’s liability to certain circumstances. There is no definition of 4 

“commercially reasonable” and no stated right that the Landowner would get to 5 

determine the amounts of cost or expense that is “commercially reasonable.”  6 

TransCanada excepts out from their liability any damages that are caused by 7 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 8 

Landowner. It is understandable that if the Landowner were to willfully and 9 

intentionally cause damages to the pipeline that Landowner should be liable. 10 

However, anything short of willful misconduct should be the lability of 11 

TransCanada who is subjecting the pipeline on the Landowner and who is making 12 

a daily profit from that pipeline. When evaluating the impact on property rights of 13 

this provision, you must consider the potentially extremely expensive fight a 14 

Landowner would have over this question of whether or not damage was an act of 15 

negligence. Putting this kind of potential liability upon the Landowner is 16 

incredibly problematic and is detrimental to the protection of property rights. I 17 

don’t think this unilateral power that I can’t do anything about as the landowner is 18 

in the best economic interest of the land in question or the State of Nebraska for 19 

landowners to be treated that way. 20 

Q: Is there any specific event or example you are aware of that makes this 21 

concern more real for you? 22 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 23 

Nemaha County, Nebraska landowner farmers who accidently struck two 24 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 25 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 26 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 27 

copy of the Federal Court Complaint is here as Attachment No. 4. 28 

Q: What is your next concern with the Easement language? 29 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 1 

they choose unless 1) any Landowner use interferes in any way with 2 

TransCanada’s exercise of any of its rights within the Easement, or 2) 3 

TransCanada decides to take any action on the property it deems necessary to 4 

prevent injury, endangerment or interference with anything TransCanada deems 5 

necessary to do on the property. The landowner is also forbidden from excavating 6 

without prior authorization by TransCanada. So my understanding is that 7 

TransCanada will unilaterally determine what Landowner can and can’t do based 8 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 9 

could also completely deny my request to excavate. Further, TransCanada retains 10 

all “privileges necessary or convenient for the full use of the rights” granted to 11 

them in the Easement. Again, TransCanada unilaterally can decide to the 12 

detriment of the property rights of Landowner what TransCanada believes is 13 

necessary or convenient for it. And there is no option for any additional 14 

compensation to landowner for any right exercised by TransCanada that leads to 15 

the removal of trees or plants or vegetation or buildings or structures or facilities 16 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 17 

rights without having to compensate Landowner for such further destruction or 18 

losses are not conducive to the protection of property rights or economic interest. 19 

Q:  What is the next concern you have? 20 

A: The Easement also allows some rights for Landowner but restricts them at the 21 

same time and again at the sole and unilateral decision making of TransCanada. 22 

TransCanada will determine if the actions of Landowner might in anyway 23 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 24 

any appurtenances thereon to the pipeline itself or to their access to the Easement 25 

or within the Easement and TransCanada retains the right at any time, whether 26 

during growing season or not, to travel “within and along Easement Area on foot 27 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 28 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 29 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 1 

undefined and unilateral restrictions are not conducive to the protection of 2 

property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 5 

Landowner’s land any debris of any kind without any input or power of 6 

Landowner to demand an alternative method or location of debris disposal. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 11 

“where rock is encountered” mean and why does TransCanada solely get to 12 

determine whether or not this phrase is triggered. This phrase could be used to 13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 14 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 15 

affect Landowners property are not conducive to the protection of property rights. 16 

A shallow pipeline is much more likely to become a danger and liability in the 17 

future given farming operations and buried irrigation lines and other factors 18 

common to the current typical agricultural uses of the land in question impacted 19 

by TransCanada’s preferred pipeline route. ***note here:  Here is where my son-20 

in-law says that industry standard would require that any pipeline must lie below 21 

the frost line.  Anything higher greatly increases the vulnerability of the pipeline to 22 

damage from freeze and thaw?  What industry standard are they adhering to if this 23 

is acceptable?  He says that this is nothing more that going it on the cheap! 24 

Q:  What is the next concern you have with the Easement language? 25 

A: There are more vague concepts solely at the determination of TransCanada such as 26 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 27 

possible.” There is nothing here that defines this or provides a mechanism for 28 

documenting or memorializing “pre-construction position” so as to minimize 29 
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costly legal battles or wasted Landowner time attempting to recreate the soil 1 

condition on their fields or pasture. Such unilateral powers would negatively affect 2 

Landowners property are not conducive to the protection of property rights or 3 

economic interest. 4 

Q:  What is the next concern you have with the Easement language? 5 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 6 

appurtenances thereto in place on, under, across, or through Nebraska land at any 7 

time it chooses. There is no provision for Landowner compensation for such 8 

abandonment nor any right for the Landowner to demand removal. Such unilateral 9 

powers would negatively affect Landowners property are not conducive to the 10 

protection of property rights or economic interest. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: TransCanada has the power to unilaterally move or modify the location of any 13 

Easement area whether permanent or temporary at their sole discretion. 14 

Regardless, if Landowner has taken prior steps relative the their property in 15 

preparation or planning of TransCanada’s taking of the initial easement area(s), 16 

the language here does not require TransCanada to compensate the Landowner if 17 

they decide to move the easement anywhere on Landowners property. Such 18 

unilateral powers would negatively affect Landowners property are not conducive 19 

to the protection of property rights or economic interests. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 22 

transfer and be applicable to any future owner of the Land in question without the 23 

ability of the future Landowner to modify or negotiate any of the language in 24 

question to which it will be held to comply. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 27 

Easement to any person, company, country, etc. at their sole discretion at anytime 28 

to anyone. This also means that any buyer of the easement could do the same to a 29 
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third buyer and so on forever. There is no change of control or sale provision in 1 

place to protect the Landowner or Nebraska or to provide compensation for such 2 

change of control or ownership. It is not conducive to the protection of property 3 

rights or economic interests to allow unilateral unrestricted sale of the Easement 4 

thereby forcing upon the Landowner and our State a new unknown Easement 5 

owner. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: This project represents an enormous inconvenience to our operation.  The 8 

proposed route crosses about 400 yards from both our domestic and irrigation 9 

well.   Any degree of leak within this area runs the risk of contaminating both our 10 

drinking and our irrigating water.   Like I said earlier, this route transects land that 11 

is both highly erodible and highly permeable.  A close examination of the route, 12 

particularly the portion that has shown the highest level of resistance, reveals 13 

Nebraska’s highest density of irrigation wells.  What this means is that our 14 

farming operations are fully reliant on available, dependable water sources for 15 

irrigation.  Because of the high permeability, in our case at least 80% sand, water 16 

quickly, returns to the aquifer.  In the early days of the irrigation boom, the risks 17 

related to this were neither fully appreciated nor understood.  The result was 18 

nitrate contamination that is still battled today.  Today’s operations include a 19 

whole host of modifications to remediate and prevent further contamination.  In 20 

our case, we practice a number of changes in application practices.  Furthermore, 21 

partnership with state and local agencies assist us in creating such things as buffer 22 

strips along waterways to prevent runoff contamination into flowing water.  The 23 

paradox of our geography is that in a space as small as 5 acres, we can have some 24 

crops burn and other crops drown.  In some places we have installed tile lines to 25 

help equalize water and better manage particularly tricky spots.  One of these 26 

places is also the proposed route.  Tiling land is an extremely expensive 27 

undertaking and disruption of that space can compromise the entire project.  28 

Furthermore, tile lines occasionally require maintenance.  Current easement 29 



17 
 

language would require permission from the pipeline company to even dig in our 1 

own land, impeding our ability to manage our land at will.   2 

Q:  What is the next concern you have with the Easement language? 3 

A: There are many terms in the Easement that are either confusing or undefined terms 4 

that are without context as to whether or not the Landowner would have any say 5 

so in determining what these terms mean or if the evaluation is solely in 6 

TransCanada’s control. Some of these vague undefined terms are as follows: 7 

i. “pipeline installation activities” 8 

ii. “availability of labor and materials”  9 

iii. “commercially reasonable costs and expenses”  10 

iv. “reasonably anticipated and foreseeable costs and expenses”  11 

v. “yield loss damages” 12 

vi. “diminution in the value of the property”  13 

vii. “substantially same condition”  14 

viii. “an actual or potential hazard”  15 

ix. “efficient”  16 

x. “convenient”  17 

xi. “endangered”  18 

xii. “obstructed”  19 

xiii. “injured”  20 

xiv. “interfered with”  21 

xv. “impaired”  22 

xvi. “suitable crossings”  23 

xvii. “where rock is encountered”  24 

xviii. “as nearly as practicable”  25 

xix. “pre-construction position”  26 

xx. “pre-construction grade”  27 

xxi. “various engineering factors”    28 
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Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: Irrigation is the lifeblood of modern agriculture in our area.  TransCanada, in 12 

current easement language, claims the right to enter our property at will and to 13 

have us shut down our irrigation for its own needs.  Anyone who knows hot 14 

Nebraska dry winds knows that a day or two with irrigation restriction can make 15 

the difference between a profit and a loss for a farmer.  In none of our negotiations 16 

has TransCanada demonstrated concerns or reliable assurances that they would be 17 

a reliable partner. 18 

Q: Do you have any other concerns about the Easement language that you can 19 

think of at this time? 20 

A: I reserve the right to discuss any additional concerns that I think of at the time of 21 

my live testimony in August. 22 

Q: Based upon what you have shared with the Commission above regarding 23 

TransCanada’s proposed Easement terms and agreement, do you believe 24 

those to be reasonable or just, under the circumstances of the pipeline’s 25 

impact upon you and your land? 26 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 27 

discussed previously. 28 
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Q: Did TransCanada ever offer you financial compensation for the rights that 1 

they sought to obtain in your land, and for what they sought to prevent you 2 

and any future land owner of your property from doing in the future? 3 

A: Yes, we received offers from them. 4 

Q: As the owner of the land in question and as the person who knows it better 5 

than anyone else, do you believe that TransCanada offered you just, or fair, 6 

compensation for all of what they proposed to take from you so that their tar 7 

sands pipeline could be located across your property? 8 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 9 

offer for all the potential impacts and effects and the rights that I’m giving up, and 10 

what we will be prevented from doing in the future and how their pipeline would 11 

impact my property for ever and ever. 12 

Q: Has TransCanada at any time offered to compensate you annually, such as 13 

wind farm projects do, for the existence of their potential tar sands pipeline 14 

across your property. 15 

A: No, never. 16 

Q: At any time did TransCanada present you with or request that you, as the 17 

owner of the land in question, sign and execute a document called, “Advanced 18 

Release of Damage Claims and Indemnity Agreement?” 19 

A: Yes, they did and it was included in the County Court lawsuit against us. 20 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 21 

“Advanced Release of Damage Claims and Indemnity Agreement?  22 

A: Yes, it is. 23 

Q: What was your understanding of that document? 24 

A: When I read that document in the plain language of that document, it was my 25 

understanding that TransCanada was attempting to pay me a very small amount at 26 

that time in order for me to agree to give up my rights to be compensated from 27 

them in the future related to any damage or impact they may have upon my 28 



20 
 

property “arising out of, in connection with, or alleged to resulted from 1 

construction or surveying over, under or on” my land. 2 

Q: Did you ever sign that document? 3 

A: No, I did not. 4 

Q: Why not? 5 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 6 

sum of money when I have no idea how bad the impacts or damages that they, or 7 

their contractors, or subcontractors, or other agents or employees, may cause on 8 

my land at any time in the future that resulted from the construction or surveying 9 

or their activities upon my land. 10 

Q: When you reviewed this document, what did it make you feel? 11 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 12 

shield themselves against known and foreseeable impacts that their pipeline, and 13 

the construction of it, would have upon my land.  It made me feel that they knew it 14 

was in their financial interest to pay me as little as possible to prevent me from 15 

ever having the opportunity to seek fair compensation again, and that this must be 16 

based upon their experience of unhappy landowners and situations in other places 17 

where they have built pipelines. 18 

Q: Has TransCanada ever contacted you and specifically asked you if you 19 

thought their proposed location of their proposed pipeline across your land 20 

was in your best interest? 21 

A: No, they have not. 22 

Q: Has TransCanada ever contacted you and specifically asked you if you 23 

thought their proposed location of their proposed pipeline across your land 24 

was in the public interest of the State of Nebraska? 25 

A: No, they have not. 26 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 27 

Takings Clause? 28 

A: Yes, I am. 29 
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Q: What is your understanding of the Fifth Amendment as it relates to taking of 1 

an American citizens property? 2 

A: My understanding is that, according to the United States Constitution, that if the 3 

government is going to take land for public use, then in that case, or by taking for 4 

public use, it can only occur if the private land owner is compensated justly, or 5 

fairly. 6 

Q: Has TransCanada ever contacted you specially to explain the way in which 7 

the public could use its proposed Keystone XL Pipeline? 8 

A: No, they have not. 9 

Q: Can you think of any way in which the public, that is the citizens of the State 10 

of Nebraska, can directly use the proposed TransCanada Keystone XL 11 

Pipeline, as it dissects the State of Nebraska? 12 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 13 

public benefits from this pipeline in any way, how they can use it any way, or how 14 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 15 

that the only reason it’s proposed to come through Nebraska, is that because we 16 

are geographically in the way from between where the privately-owned Tar Sands 17 

are located to where TransCanada wants to ship the Tar Sands to refineries in 18 

Houston, Texas.  No, in fact TransCanada paid a great deal of attention to the 19 

concept of eminent domain, but it was never used in the sense of accountability to 20 

the public or public interest.  Rather, TransCanada used it as a threat, agree with 21 

our offer or we will just condemn your land.  In fact, in this case, it became a tool 22 

to diminish public safety, because TransCanada always implied that they could set 23 

the terms that benefitted them and we were a mere obstacle.  That is not in our best 24 

interest, nor in the interest of the public. 25 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 26 

crude petroleum, or oil and petroleum by-products that you would like to 27 

ship in its pipeline? 28 

A: No, it has not. 29 
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Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-1 

products that you, at this time or any time in the future, would desire to place 2 

for transport within the proposed TransCanada Keystone XL Pipeline? 3 

A: No, I do not. 4 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 5 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-6 

products within the proposed TransCanada Keystone XL Pipeline? 7 

A: No, I do not.  I’ve never heard of such a person or company as that. 8 

Q: Do you pay property taxes for the land that would be affected and impacted 9 

at the proposed TransCanada Keystone XL Pipeline? 10 

A: Yes, I do. 11 

Q: Why do you pay property taxes on that land? 12 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 13 

of that property. 14 

Q: Because you follow the law and pay property taxes, do you believe you 15 

deserve any special consideration or treatment apart from any other person 16 

or company that pays property taxes? 17 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 18 

just what you do. 19 

Q: Do you believe the fact that you pay property taxes entitles you to special 20 

treatment of any kind, or special rights of any kind? 21 

A: No, of course not. 22 

Q: Do you believe the fact that you pay property taxes on your land would be 23 

enough to qualify you to have the power of eminent domain to take land of 24 

your neighbors or other people in your county, or other people across the 25 

state of Nebraska? 26 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 27 

I expect an award for or any type of special consideration. 28 

Q: Have you at any time ever employed any person other than yourself? 29 
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A: Well, yes I have. 1 

Q: Do you believe that the fact that you have, at some point in your life, 2 

employed one or more other persons entitle you to any special treatment or 3 

consideration above and beyond any other Nebraskan that has also employed 4 

one or more persons? 5 

A: No, of course not. 6 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 7 

have at one point employed another person within this state, entitles you to 8 

preferential treatment or consideration of any kind? 9 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 10 

don’t deserve any special treatment or consideration for that fact. 11 

Q: At the beginning of your statement, you briefly described your property that 12 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 13 

give the Commissioners a sense of specifically how you believe the proposed 14 

Keystone XL Pipeline and its preferred route, which proposes to go across 15 

your land, how it would in your opinion based on your knowledge, 16 

experience, and background of your land, affect it.   17 

A: On a personal level, this project represents an enormous risk and enormous 18 

inconvenience to our operation.  As I said before, the proposed route crosses about 19 

400 yards from both our domestic and irrigation well.   Here is the risk.  Any 20 

degree of leak within this area runs the risk of contaminating both our drinking 21 

and our irrigating water.   This route transects land that is both highly erodible and 22 

highly permeable.  That close examination of the route, particularly the portion 23 

that has shown the highest level of resistance, reveals Nebraska’s highest density 24 

of irrigation wells.  What this means is that our farming operations are fully reliant 25 

on available, dependable water sources for irrigation.  Because of that high 26 

permeability, remember that in our case at least 80% sand, water quickly returns to 27 

the aquifer.  Earliest fertilizer application processes resulted in nitrate 28 

contamination that is still battled today.  Note also that further east, as along 29 
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Keystone 1, heavier ground does not contend with these issues.  Today, our 1 

operation includes modifications to remediate and prevent further contamination.  2 

We apply fertilizers differently.  Better well monitoring, a moratorium on wells 3 

and things like buffer strips along waterways to prevent runoff contamination into 4 

flowing water all work together to protect what we recognize as a most vital 5 

national resource.   6 

 There are also operation-threatening inconveniences.   On one of our quarters, 7 

particularly, we have those tile lines I talked about before.  This input alone cost 8 

us well over $100,000 only a few years ago.  This spring we had an enormous 9 

amount of rain and despite the tile lines, we had spots failing to drain.  We 10 

contacted our tile man and waited for an opening in his schedule.  He called one 11 

afternoon and could come within a hour.  He arrived, did considerable digging, 12 

found roots that were blocking the lines and fixed them.  In spring planting, timing 13 

is everything.  He was able to come and attend to an issue that allowed us to get 14 

back in the field before the next rain.  Had the pipeline been in place, we would 15 

have been compelled to wait for approval from some remote, foreign company to 16 

attend to issues on our own land.  Current easement language would require 17 

permission from the pipeline company to even dig in our own land, impeding our 18 

ability to manage our land at will.   19 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 20 

crude oil pipeline in its preferred location, or ultimate location across the 21 

state of Nebraska? 22 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 23 

or even bullied around and being made to feel scared that they did not have any 24 

options but to sign whatever papers TransCanada told them they had to. I am 25 

aware of folks being threatened that their land would be taken if they didn’t follow 26 

what TransCanada was saying. I am aware of tactics to get people to sign 27 

easements that I don’t believe have any place in Nebraska or anywhere such as 28 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 29 
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landowners and convince them they should sign TransCanada’s easement 1 

agreements. I am aware of older folks and widows or widowers feeling they had 2 

no choice but to sign TransCanada’s Easement and they didn’t know they could 3 

fight or stand up for themselves. From a more practical standpoint, I am worried 4 

that according to their answer to our Interrogatory No. 211, TransCanada only 5 

owns and operates one (1) major oil pipeline. They simply do not have the 6 

experience with this type of pipeline and that scares me. There are others but that 7 

is what I can recollect at this time and if I remember more or my recollection is 8 

refreshed I will share those with the Commissioners at the Hearing in August. 9 

Q: Were you ever at any meetings with TransCanada employees or 10 

representatives where you formulated a concern about the kinds of things 11 

TransCanada was saying? 12 

A: Yes. 13 

Q: Tell the Commissioners what you recall about that. 14 

A: The firmness of my rejection of this project came during our last meeting with 15 

TransCanada.  We had respectfully attended every informational meeting offered.  16 

Most were held at the Blarney Stone restaurant in O’Neill.  One spokesman was 17 

usually accompanied by a coterie of company men.  Each meeting took a different 18 

angle.  At various meetings we had been told, “the trouble with these people 19 

(landowners) was that they over-thought this issue”.  We had been told the $8,900 20 

offer was fair because “it was the going rate for land”.  On this final meeting, the 21 

spokesman came armed with a library of books to convince us that there was 22 

nothing in the pipes that was harmful.  The material being transported was all 23 

naturally occurring elements and presented no risk.  My husband Ron, a biology 24 

major, explained our situation, a pipe 400 yards from our well and our home.  He 25 

then asked, “What if there is a leak that gets into our well?”  The TC spokesman 26 

smiled and said, “Well, you just pump that out on the land and it will naturally 27 

break down in the soil.  No problem!”  This absurdity was the final stray.  With us, 28 

as with most of us in this lawsuit, this company has squandered its credibility.  29 
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They will say and do anything to have their way.  How could we as a citizen, more 1 

importantly as a state, trust anything that this company says or does.  How could 2 

our state even consider aligning itself with a foreign, for-profit company over the 3 

best interests of its own citizens?  The point of this is more than talking about a 4 

spill or leak. It is to highlight the way TransCanada would treat and talk to 5 

landowners and spread information that is clearly untrue and misleading. 6 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 7 

landowner is reasonable or just? 8 

A: No, I do not. 9 

Q: Do you have any concern about limitations that the construction of this 10 

proposed pipeline across your affected land would prevent construction of 11 

future structures upon the portion of your land affected by the proposed 12 

easement and immediately surrounding areas? 13 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 14 

structures directly across or touching the easement, and it would be unwise and I 15 

would be uncomfortable to build anything near the easement for fear of being 16 

blamed in the future should any damage or difficulty result on my property in 17 

regards to the pipeline. 18 

Q: Do you think such a restriction would impact you economically? 19 

A: Well yes, of course.   20 

Q: How do you think such a restriction would impact you economically? 21 

A: The future of this land may not be exactly how it’s being used as of this moment, 22 

and having the restrictions and limiting my ability to develop my land in certain 23 

ways presents a huge negative economic impact on my husband and me, my 24 

family, and any potential future owner of the property. You have no idea how we 25 

or the future owner may want to use this land in the future or the other land across 26 

Nebraska potentially affected by the proposed Keystone XL tar sands pipeline. 27 

Fifty years ago it would have been hard to imagine all the advances that we have 28 

now or how things change. Because the Easement is forever and TransCanada gets 29 
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the rights in my land forever we have to think with a very long term view. By 1 

placing their pipeline on, under, across, and through my land that prevents future 2 

development which greatly negatively impacts future taxes and tax revenue that 3 

could have been generated by the County and State but now will not. When you 4 

look at the short blip of economic activity that the two years of temporary 5 

construction efforts may bring, that is far outweighed by the perpetual and forever 6 

loss of opportunity and restrictions TransCanada is forcing upon us and upon 7 

Nebraska. 8 

Q: Do you have any concerns about the environmental impact of the proposed 9 

pipeline? 10 

A: Yes, I do.   11 

Q: What are some of those concerns? 12 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 13 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 14 

a detrimental impact upon the environment of my land specifically, as well as the 15 

lands near my land and surrounding the proposed pipeline route. 16 

Q: Do you have any other environmental concerns? 17 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 18 

construction and/or maintenance and operation. I am concerned about spills and 19 

leaks that TransCanada has had in the past and will have in the future. This could 20 

be catastrophic to my operations or others and to my county and the State. We 21 

farmers and ranchers carry the collective wisdom of the generations that came 22 

before us.  All innovation must be undertaken or rejected based on an examination 23 

of the risks versus the rewards.  In our case, a leak like that in Freeman SD or even 24 

the smaller leaks along Keystone 1 could permanently taint our water.   25 

Q: Do you have any thoughts regarding if there would be an impact upon the 26 

natural resources on or near your property due to the proposed pipeline? 27 

A: Yes, I believe that any construction, operation, and/or maintenance of the 28 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 29 
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resources of my land, and the lands near and surrounding the proposed pipeline 1 

route. 2 

Q: Do you have any worries about potential impacts from the proposed pipeline 3 

to the soil of your land, or land near you? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 6 

land, as well as land along and surrounding the proposed pipeline route.  This 7 

includes, but is not limited to, the reasons that we discussed above of disturbing 8 

the soil composition and makeup as it has naturally existed for thousands and 9 

millions of years during the construction process, and any future maintenance or 10 

removal process.  I’m gravely concerned about the fertility and the loss of 11 

economic ability of my property to grow the crops, or grow the grasses, or grow 12 

whatever it is at that time they exist on my property or that I may want to grow in 13 

the future, or that a future owner may want to grow.  The land will never be the 14 

same as it exists now undisturbed after it is trenched up for the proposed pipeline. 15 

Q: Do you have any concerns about the potential impact of the proposed pipeline 16 

upon the groundwater over your land, or surrounding lands? 17 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 18 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 19 

groundwater of not only under my land, but also near and surrounding the pipeline 20 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 21 

simple and it is simply too valuable to our State and the country to put at 22 

unreasonable risk. 23 

Q: Do you have any concern about the potential impact of the proposed pipeline 24 

upon the surface water on, or near or around your land? 25 

A: Yes, I have significant concerns that any construction, operation, and/or 26 

maintenance of the proposed Keystone XL Pipeline would have detrimental 27 

impact upon the surface water of not only within my property boundary, but along 28 

and near and surrounding the pipeline route, and in fact, across the state of 29 
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Nebraska.  In one of our quarters, the pipe would be a few feet below a waterway 1 

that drains into the Niobrara River.   2 

Q: Do you have any concern about the potential impacts of the proposed pipeline 3 

upon the wildlife and plants, other than your growing crops on or near your 4 

land? 5 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 6 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 7 

wildlife and the plants, not only that are located on or can be found upon my land, 8 

but also near and along the proposed pipeline route. 9 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 10 

fair market value of your land? 11 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 12 

pipeline underneath and across and through my property will negatively affect the 13 

fair market value at any point in the future, especially at that point in which I 14 

would need to sell the property, or someone in my family would need to sell the 15 

property.  I do not believe, and certainly would not be willing to pay, the same 16 

price for land that had the pipeline located on it, versus land that did not.  I hope 17 

there is never a point where I’m in a position where I have to sell and have to 18 

realize as much value as I can out of my land.  But because it is my single largest 19 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 20 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 21 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 22 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 23 

not to mention all of the rights you give up by the nature of having the pipeline 24 

due to having the easement that we have previously discussed, for any reasonable 25 

person to think that the existence of the pipeline would not negatively affect my 26 

property’s value. 27 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 28 

testimony? 29 
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A: Yes, I have. 1 

Q: Where have you seen that before? 2 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    3 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 4 

believe the portion of the alternative route in Nebraska essentially twins or 5 

parallels Keystone I.  6 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 7 

Application, and as found on Attachment No. 7, here to your testimony, is in 8 

the public interest of Nebraska? 9 

A: No, I do not. 10 

Q: Do you believe that the Keystone mainline alternative route as shown on 11 

Attachment No. 7 included with your testimony here is a major oil pipeline 12 

route that is in the public interest of Nebraska? 13 

A: No, I do not. 14 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 15 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 16 

your testimony, is in the public interest of Nebraska? 17 

A: No, I do not. 18 

Q: Do you believe there is any potential route for the proposed Keystone XL 19 

Pipeline across, within, under, or through the State of Nebraska that is in the 20 

public interest of the citizens of Nebraska? 21 

A: No, I do not. 22 

Q: Why do you hold that belief? 23 

A: Because there simply is no public interest based on all of the factors that I am 24 

aware and that I have read and that I have studied that this Commission is to 25 

consider that would establish that a for-profit foreign-owned pipeline that simply 26 

crosses Nebraska because we are geographically in the way between where tar 27 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 28 

public interest of Nebraskans. We derive no benefit from this project. It is not for 29 
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public use. Nebraska is simply in the way and when all considerations are taken in 1 

there is no net benefit of any kind for Nebraska should this project be placed in our 2 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 3 

the negative impacts and concerns. 4 

Q: What do you think about the applicant, TransCanada’s argument that it’s 5 

preferred route for its proposed Keystone XL Pipeline is in the public interest 6 

of Nebraska because it may bring temporary jobs during the construction 7 

phase to Nebraska? 8 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 9 

temporary or on a permanent basis, don’t come with a project that has all the 10 

potential and foreseeable negative impacts, many of which we have discussed here 11 

and other witnesses throughout the course of this hearing have and will discuss.  If 12 

I decide to hire and employ someone to help me out in my farming or ranching 13 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 14 

to my land or my town or my county or my state.  And I’ve hired someone who is 15 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 16 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 17 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 18 

from TransCanada’s own statements that the jobs numbers they originally touted 19 

were determined to be a minute fraction of the permanent jobs that had been 20 

projected. According to their answer to our Interrogatory No. 191, TransCanada 21 

has created only thirty-four (34) jobs within Nebraska working specifically on 22 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 23 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 24 

Further, according to their answer to Interrogatory No. 199, TransCanada would 25 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL 26 

were constructed on its Preferred Route or its Mainline Alternative Route. 27 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 28 

because it would cross your land? 29 
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A: No, absolutely not.  I am opposed to this project because it is not in the public 1 

interest, neither within my community nor within our state. 2 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 3 

was to cross someone else’s land? 4 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 5 

the fear and anxiety and potential foreseeable risks and negative impacts that this 6 

type of a project carrying this type of product brings foisted upon anyone in this 7 

state or any other state. 8 

Q: Do you think there is any intelligent route for the proposed Keystone XL 9 

Pipeline to cross the state of Nebraska? 10 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 11 

this project anywhere within Nebraska is within the public interest.  However, if 12 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 13 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 14 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 15 

preferred route and the mainline alternative routes are economic liabilities our 16 

state cannot risk. 17 

Q: What do you rely upon to make that statement? 18 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 19 

already exists in that area is reason enough as it is not in our best interest or the 20 

public interests to have more major oil pipelines crisscrossing our state. Second, 21 

they have all the infrastructure already there in terms of relationships with the 22 

counties and local officials and first responders along that route. Third, they have 23 

already obtained easements from all the landowners along that route and have 24 

relationships with them. Fourth, that route avoids our most sensitive soils, the 25 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 26 

Aquifer. Sixth, they have already studied that route and previously offered it as an 27 

alternative. Seventh, it just makes the most sense that as a state we would have 28 
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some intelligent policy of energy corridors and co-locating this type of 1 

infrastructure near each other. 2 

Q: Do you have any other concerns you would like to reiterate or can think of at 3 

this time you would like the Commissioners to understand? 4 

A: Yes. I attended a presentation on human trafficking. A question was raised about 5 

man camps with the proposed KXL. I have grave concerns about this and am 6 

familiar with issues that arose from wind tower man camps. 7 

Q: Anything else? 8 

A: Yes. For us, this pipeline project would be at best inconvenient, and at the worst, a 9 

disaster for our operation, but your consideration goes beyond this one family.  10 

Your greater concern should be how this project fits Nebraska interests, is it a wise 11 

thing to do for our state?  My answer to this is ‘NO’.  The fault in this proposed 12 

route is evident in the case of just one landowner, us.  But multiply our concerns 13 

and apply them across the state.  From Antelope County north to the South Dakota 14 

line, the route is fraught with challenges and risks.  Much of this land, despite the 15 

claim that the route has been moved out of the Sandhills, still carries all of the 16 

risks presented but the earlier route.  In fact, DEQ maps prior to 2011 showed that 17 

our land IS Sandhills.  While it is not within your jurisdiction to debate the safety 18 

of the construction, it is most certainly within your responsibility to consider the 19 

safety of the route.  Sandhills soil or associated highly, permeable soil makes 20 

potential and inevitable leaks, even small ones, particularly problematic.  21 

Complicate that with our high water tables and our aquifer.  Our land would see a 22 

pipe actually sitting in water.  This has been the case for many who have testified 23 

against this project.  Statistics assure us that leaks will happen.  TransCanada 24 

attempts to dismiss this reality with the thin claim that “any leak would only be 25 

local”.  What does that mean?  Furthermore, the Coast Guard recently concluded 26 

that technology does not exist to clean the aquifer in the event of a leak.  Wouldn’t 27 

the wise thing be to move this route off the aquifer to eliminate the risk altogether? 28 

So, this route is inconvenient for us and it is unwise for Nebraskans.  Most 29 
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importantly, “Is this necessary?”  As landowners, we have come into negotiation 1 

countless times where our land was needed for some larger purpose.  On the road 2 

to Ashfall Fossil Beds, the state of Nebraska notified us several years ago that the 3 

road coming to Ashfall was going to be rerouted and that it would cut through our 4 

land.  Discussions with Cap Dierks, our then state senator, convinced us of the 5 

benefit to tourism in Northeast Nebraska as well as the improved safety to drivers.  6 

Amicable discussions resulted in the rerouting through our land but 7 

accommodations were implemented that we needed for our operation.  More 8 

recently, we were approached about a proposed power line project that would 9 

come onto our land and that would require removal of trees.  While it was not 10 

ideal for us, we agreed because it was clearly a project that met the criteria of 11 

‘public good’.  Negotiations were honest, open and respectful and our needs and 12 

wishes were written into the project.  A third project included a gas pipeline that 13 

was installed along one of our fields.  Again, we negotiated, saw the necessity, and 14 

presented our needs.   The line was installed and we were treated fairly. In the case 15 

of the Keystone XL Pipeline, it doesn’t produce safer roads for Nebraska citizens, 16 

it does not generate power for our citizenry, it does nothing for the public good 17 

that would warrant the power to use eminent domain to take my land.  It is a for 18 

profit project.  You have the capacity to confirm that this route is not convenient, 19 

it is not wise, and it is not necessary.     20 

Q: Any other concerns? 21 

A:  In the case of the Keystone XL Pipeline, contrast it with the easements I just 22 

explained to you.  Unlike those examples this project doesn’t produce safer roads 23 

for Nebraska citizens; it does not generate power for our citizenry; it does nothing 24 

for the public good that would warrant the power to use eminent domain to take 25 

my land.  It is a for profit project.  26 

Q: Have you fully expressed each and every opinion, concern, or fact you would 27 

like the Public Service Commissioners to consider in their review of 28 

TransCanada’s Application? 29 
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A: No, I have not. I have shared that which I can think of as of the date I signed this 1 

document below but other things may come to me or my memory may be 2 

refreshed and I will add and address those things at the time of the Hearing in 3 

August and address any additional items at that time as is necessary. Additionally, 4 

I have not had an adequate amount of time to receive and review all of 5 

TransCanada’s answers to our discovery and the discovery of others so it was 6 

impossible to competently and completely react to that in my testimony here and I 7 

reserve the right to also address anything related to discovery that has not yet 8 

concluded as of the date I signed this document below. Lastly, certain documents 9 

requested have not yet been produced by TransCanada and therefore I may have 10 

additional thoughts on those I will also share at the hearing as needed. 11 

Q: What is it that you are requesting the Public Service Commissioners do in 12 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 13 

across Nebraska? 14 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 15 

a temporary job spike that this project may bring to a few counties and beyond the 16 

relatively small amount of taxes this proposed foreign pipeline would possibly 17 

generate.  And, instead think about the perpetual and forever impacts of this 18 

pipeline as it would have on the landowners specifically, first and foremost, but 19 

also thereby upon the entire state of Nebraska, and to determine that neither the 20 

preferred route nor the Keystone mainline alternative route are in the public 21 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 22 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 23 

an application for a route in Nebraska, that the only potential route that would 24 

make any intelligent sense whatsoever would be twinning or near paralleling of 25 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 26 

sense to add yet another major oil pipeline crisscrossing our state creating new 27 

pumping stations, creating new impacts on additional counties and communities 28 

and going through all of the court processes with us and other landowners like us 29 
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when this applicant already has relationships with the landowners, the towns and 1 

the communities along Keystone I, and that Keystone I is firmly outside of the 2 

sand hills and a significantly further portion away from the heart of the Ogallala 3 

Aquifer than the preferred route or the Keystone mainline alternative route. 4 

Q: Anything else? 5 

A: Real wisdom is the clear understanding of our strengths and our weaknesses.  For 6 

an ag state such as Nebraska, our challenge is the large expanse of marginal soil.  7 

This challenge has been mitigated because of our most incredible resource, the 8 

Ogallala Aquifer.  With the invention of technology that allows us to utilize this 9 

resource, we have been able to transform our agriculture in a few decades.  But 10 

this resource is a precious gift, one that will only become more valuable in the 11 

future.  Our water IS our future, here in Nebraska.  Risking that gift for the false 12 

promise of a few jobs, for the claim of energy independence or a boon to our tax 13 

income.  The jobs claims have been proven false.  Foreign tar sands transported 14 

through our state to be exported to China makes the energy independence claim 15 

laughable.  Even the few years of a small tax boost is quickly offset with the 16 

longer-range cost of removal of abandoned equipment, a cost that falls on the 17 

landowner.  When considering your stand on this issue, I would ask you to 18 

envision with me the view from my front yard.   We have hosted journalists from 19 

all over the world: from France, from Great Britain, from Canada, journalists from 20 

New York, from Washington D.C., and from Los Angeles.  World class 21 

photographers have walked and photographed this pipeline route and the people 22 

along it, yet not one Nebraska journalist has visited us to see our concerns.  Not 23 

one state or national elected representative has sat down with us to hear our 24 

perspective.  Though TransCanada would have you believe that we are 25 

environmental terrorists, radicals, just look at us.  We are grandmothers and 26 

grandfathers, moms and dads that love our land and know our land.  We are 27 

specialists in our sphere and we urge you to not just listen, but hear the appeal we 28 

make here for all Nebraskans, current and future.   29 
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Q: Does Attachment No. 8 here contain other documents you are competent to 1 

speak about that you wish to be part of your testimony and to discuss in more 2 

detail as needed at the August 2017 Hearing?  3 

A: Yes. 4 

Q: Are all of your statements in your testimony provided above true and 5 

accurate as of the date you signed this document to the best of your 6 

knowledge? 7 

A: Yes, they are. 8 

Q: Thank you, I have no further questions at this time and reserve the right to 9 

ask you additional questions at the August 2017 Hearing. 10 
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Q: Please state your name. 1 

A: My name is Seth Davis. I am the grandson of Germaine Berry. I am the nephew of 2 

Karen Berry. 3 

Q: Are you an intervener in the Public Service Commission’s proceedings 4 

regarding TransCanada’s application for approval of its proposed Keystone 5 

XL tar sands pipeline across Nebraska? 6 

A: No, but I am a tenant of Germaine Berry who is a Landowner Intervenor. I farm 7 

her land that would be affected by the proposed preferred pipeline route of 8 

TransCanada. That land is located in Antelope County. 9 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 10 

photo(s) of the land in question here with the area of the proposed KXL 11 

pipeline depicted?  12 

A: Yes. 13 

Q: What do you do for a living? 14 

A: I am Farmer. 15 
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Q:  For the land that would be affected and impacted by the proposed KXL tar 1 

sands pipeline give the Commissioners a sense how long the land has been in 2 

your family. 3 

A: The land has been in the Berry family since the 1950s.The soil is very sandy and 4 

porous.  However, due to a high water table, there is a permanent moist area 5 

running through the middle of the property.  This area has not been farmed for 6 

several decades, because farm equipment tended to get stuck, and wet weather 7 

prevents a good crop.  The farmland has proved unusually productive for dryland 8 

farming, because the high water table puts adequate water into the root zone of 9 

plantings.  There is a danger that the digging that accompanies the pipeline will 10 

disrupt the hydrology of the area, easing the drainage and dropping the water 11 

table, to the detriment of dryland farming.  Conversely, blocking drainage as it 12 

crosses the wet area could have a damming effect.   There is no guarantee in the 13 

easement against pipeline-induced changes in the water table, or monitoring of any 14 

changes. 15 

Q: Do you earn any income from this land? 16 

A: Yes. 17 

Q: Have you depended on the income from the land to support your livelihood or 18 

the livelihood of your family? 19 

A: Yes. 20 

Q: Do you have concerns about your grandmother being able to selling the land? 21 

A: Well I hope she never has to sell the land but as a farmer who is familiar with what 22 

factors you consider when bidding on farm land, I am concerned that if another 23 

piece of ground similar to hers was for sale at the same time and it did not have the 24 

pipeline and hers did that she would have a lower selling price. I think this would 25 

be true for pipeline ground on both the preferred and mainline alternative routes. 26 

Q: Have you thought about whether or not you would be willing to pay the same 27 

rental payments for the land if the proposed route is approve and the KXL 28 

pipeline goes through the land as you are today without it? 29 
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A: Yes, I have thought of it and that concerns me. As a business owner and farmer I 1 

have to also control my costs and risks the best I can. For instance, if there are 2 

damages to crops and loss in yields, I need to take that real possibility into 3 

account. I need to factor in the likelihood of deferred payment or no payment or 4 

even budgeting in legal expenses to fight about damages caused by the pipeline. 5 

These are all real world things that have and do occur. I just don’t know if I could 6 

agree to carry on with the same payment arrangements if the land were to change 7 

so dramatically as it would if a major oil pipeline is present.  8 

Q: Was your grandmother or an entity for which she is a member, shareholder, 9 

or director previously sued by TransCanada Keystone Pipeline, LP? 10 

A: Yes, in 2015.  TransCanada Keystone Pipeline LP sued her by filing a petition for 11 

condemnation against her land so it could place its proposed pipeline within an 12 

easement that it wanted to take from her. 13 

Q: Did she defend herself and the land in that condemnation action? 14 

A: Yes and lawyers were hired to assist. 15 

Q: Has TransCanada reimbursed her for any of the expenses or costs for fees 16 

incurred? 17 

A: No, they have not. 18 

Q: Did TransCanada describe what rights it proposed to take related to the 19 

eminent domain property on the land? 20 

A: Yes, they did. 21 

Q: What rights that they proposed to take did they describe? 22 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 23 

operate, and maintain the pipeline and the plant and equipment reasonably 24 

necessary to operate the pipeline, specifically including surveying, laying, 25 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 26 

reconstructing, removing and abandoning one pipeline, together with all fittings,  27 

cathodic protection equipment, pipeline markers, and all their equipment and 28 
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appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 1 

petroleum products, and all by-products thereof.” 2 

Q: Prior to filing an eminent domain lawsuit, do you believe TransCanada 3 

attempted to negotiate in good faith? 4 

A: No, I do not. 5 

Q: Have you ever reviewed TransCanada’s proposed easement and right-of-way 6 

agreement? 7 

A: Yes. 8 

Q: Have you reviewed TransCanada’s easement and right-of-way agreement, 9 

did if so, what did you understand that they would be purchasing - a fee title 10 

interest in the property or that they were taking something else? 11 

A: I understood that they proposed to have the power to take both a temporary 12 

construction easement that could last for a certain period of time and then also a 13 

permanent easement which they described to be 50 feet across or in width, and 14 

that would run the entire portion of the property from where a proposed pipeline 15 

would enter the property until where it would exit the property. 16 

Q: Is the document included with your testimony here as Attachment No. 2, a 17 

true and accurate copy of TransCanada’s proposed Easement and Right-of-18 

Way agreement that they included with their condemnation lawsuit? 19 

A: Yes, it is.   20 

Q: What is your understanding of the significance of the Easement and Right-of-21 

Way agreement as proposed by TransCanada? 22 

A: My understanding is that this is the document that will govern all of the rights and 23 

obligations and duties as well as the limitations of what can and cannot be done 24 

and how I and any landowner and any person I invite to come onto the property 25 

must behave as well as what TransCanada is and is not responsible for and how 26 

they can use the land. 27 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 28 

agreement do you have any concerns about any portions of it or any of the 29 
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language either included in the document or missing from the proposed 1 

document? 2 

A: Yes, I have a number of significant concerns and worries about the document and 3 

how the language included and the language not included potentially negatively 4 

impacts the land, my rights, and thereby potentially negatively impacts my 5 

community and my state.   6 

Q: I would like you to walk the Commissioners through each and every one of 7 

your concerns about TransCanada’s proposed Easement and Right-of-Way 8 

agreement so they can develop an understanding of how that language and 9 

the terms of that contract, in your opinion, potentially negatively impacts you 10 

and the land.  So, if you can start at the beginning of that document and let’s 11 

work our way through it, okay? 12 

A: Yes. 13 

Q. Let’s start with your first concern please. 14 

A: The very first sentence talks about consideration or how much money they will 15 

pay to compensate for all of the known and unknown affects and all of the rights 16 

being given up and for all the things they get to do to the land and for what they 17 

will prevent us from doing on the land and they only will pay a one time at the 18 

signing of the easement agreement. That is a huge problem. 19 

Q: Explain to the Commissioners why that is a problem. 20 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 21 

landowner because they want to have the land forever for use as they see fit so 22 

they can make a daily profit from their customers. As a tenant, I lease the ground 23 

and I pay twice a year every year so periodically and annually. That only makes 24 

sense – that is fair. If I was going to rent a house in town I would typically pay 25 

monthly, every month until I gave up my right to use that house. By TransCanada 26 

getting out on the cheap and paying once in today’s dollars that is monthly, bi-27 

annual, or at least an annual loss in tax revenue collection on the money the 28 

landowner would be paid and then pay taxes on and contribute to this state and 29 
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this country. It is money the landowner would be putting back into the local 1 

community both spending and stimulating the local economy and generating more 2 

economic activity right here. Instead TransCanada’s shareholders keep the money 3 

and it never finds its way to Nebraska.  4 

Q: What is your next concern? 5 

A: The first paragraph goes on to say Grantor, which is the landowner, “does hereby 6 

grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a limited 7 

partnership…” and I have no idea who that really is. I have no idea who is forcing 8 

this pipeline on us or who the owners of the entities are, or what are the assets 9 

backing this limited partnership, or who the general partner is, or who all the 10 

limited partners are, and who makes up the ownership of the these partners or the 11 

structure or any of the basic things you would want to know and understand if you 12 

would want to do business with such an outfit. According to TransCanada’s 13 

answer to Interrogatory No. 28, as of the date I signed this testimony, a limited 14 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 15 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 16 

basically nothing. That is really scary since my understanding is the general 17 

partner has the liability but virtually none of the ownership and who knows if it 18 

has any other assets. 19 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 20 

percent clear on exactly who could become the owner of about 275 miles of 21 

Nebraska land? 22 

A:  No. 23 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 24 

percent clear on exactly who will be operating and responsible for 25 

approximately 275 miles of tar sands pipeline underneath and through 26 

Nebraska land? 27 

A:  No. 28 
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Q: Okay, let’s continue please with your concerns of the impacts upon the land 1 

and the State of Nebraska of TransCanada’s easement terms. 2 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 3 

called “Grantee”)…” and this concerns me because it would allow the easement to 4 

be transferred or sold to someone or some company or country or who knows what 5 

that we don’t know and who we may not want to do business with. This pipeline 6 

would be a huge asset for TransCanada and if they can sell to the highest bidder 7 

that could have terrible impacts upon all of Nebraska depending upon who may 8 

buy it and I don’t know of any safeguards in place for us or the State to veto or 9 

have any say so in who may own, operate, or be responsible for this pipeline in the 10 

future. 11 

Q: Do you think that type of uncertainty and lack of control over a major piece 12 

of infrastructure crossing our State is in the public interest? 13 

A: No, certainly not, in fact, just the opposite. 14 

Q: What’s next? 15 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 16 

really concerns me. Why does the easement and right-of-way have to be perpetual 17 

and permanent? That is the question my family and I want an answer to. Perpetual 18 

to me is forever and that doesn’t make sense. 19 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 20 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 21 

data proving there is a perpetual supply of tar sands. I am not aware in 22 

TransCanada’s application where it proves there is a perpetual necessity for this 23 

pipeline. My understanding of energy infrastructure like wind towers is they have 24 

a decommission plan and actually take the towers down when they become 25 

obsolete or no longer needed. Nothing manmade lasts forever. The land however 26 

will, if we are all smart about this, and I want my family or future Nebraska 27 

families to have that land as undisturbed as possible and it is not in my interest or 28 
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the public interest of Nebraska to be forced to give up perpetual and permanent 1 

rights in the land for this specific kind of pipeline project. 2 

Q: Okay, what is your next concern? 3 

A: The easement language includes all these things TransCanada can do and it says 4 

“…abandoning in place…” so they can just leave this pipeline under the ground 5 

until the end of time just sitting there while they are not using it, but we are still 6 

prevented from doing on the land and using the land as we would like. If I owned 7 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 8 

there. It doesn’t make sense and it scares me and it is not in our interest or the 9 

public interest of Nebraska to allow this. 10 

Q: Now it looks like we are ready to go to the second page of the Easement is that 11 

right? 12 

A: Yes. 13 

Q: So now on the second page of the Easement what are your concerns? 14 

A: Here the Easement identifies a 24-month deadline to complete construction of the 15 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 16 

starts to run from the moment “actual pipeline installation activities” begin on 17 

Landowners property. It appears that TransCanada would define this phrase as 18 

needed. It would be wise to explain what types of TransCanada action constitutes  19 

“installation activity” For instance, would the placement and storage of an 20 

excavator or other equipment on or near the Easement property be an activity or 21 

would earth have to be moved before the activity requirement is triggered. This 22 

vague phrase is likely to lead to future disputes and litigation that is not in the best 23 

interest of the welfare of Nebraska and would not protect property interests. The 24 

24-months can also be extended in the case of “force majeure.” My understanding 25 

is that force majeure is often used to insulate a party to a contract when events 26 

occur that are completely out of their control. In TransCanada’s easement this is 27 

expanded to include “without limitation…availability of labor and materials.” 28 

Extending this language to labor and materials is problematic because these are 29 
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two variables that TransCanada does have some or significant control over and to 1 

allow extension of the 24-month period over events not truly out of the control of 2 

TransCanada and without further provision for compensation for the Landowner is 3 

not conducive to protection of property rights. 4 

Q: Okay, what is your next concern? 5 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 6 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 7 

reasonable costs and expenses” will pay for damages caused but then limits 8 

TransCanada’s liability to certain circumstances. There is no definition of 9 

“commercially reasonable” and no stated right that the Landowner would get to 10 

determine the amounts of cost or expense that is “commercially reasonable.”  11 

TransCanada excepts out from their liability any damages that are caused by 12 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 13 

Landowner. It is understandable that if the Landowner were to willfully and 14 

intentionally cause damages to the pipeline that Landowner should be liable. 15 

However, anything short of willful misconduct should be the lability of 16 

TransCanada who is subjecting the pipeline on the Landowner and who is making 17 

a daily profit from that pipeline. When evaluating the impact on property rights of 18 

this provision, you must consider the potentially extremely expensive fight a 19 

Landowner would have over this question of whether or not damage was an act of 20 

negligence. Putting this kind of potential liability upon the Landowner is 21 

incredibly problematic and is detrimental to the protection of property rights. I 22 

don’t think this unilateral power which I can’t do anything about as the landowner 23 

is in the best economic interest of the land in question or the State of Nebraska for 24 

landowners to be treated that way. 25 

Q: Is there any specific event or example you are aware of that makes this 26 

concern more real for you? 27 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 28 

Nemaha County, Nebraska landowner farmers who accidently struck two 29 
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Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 1 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 2 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 3 

copy of the Federal Court Complaint is here as Attachment No. 3. 4 

Q: What is your next concern with the Easement language? 5 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 6 

they choose unless 1) any Landowner use interferes in any way with 7 

TransCanada’s exercise of any of its rights within the Easement, or 2) 8 

TransCanada decides to take any action on the property it deems necessary to 9 

prevent injury, endangerment or interference with anything TransCanada deems 10 

necessary to do on the property. Landowner is also forbidden from excavating 11 

without prior authorization by TransCanada. So my understanding is that 12 

TransCanada will unilaterally determine what Landowner can and can’t do based 13 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 14 

could also completely deny my request to excavate. Further, TransCanada retains 15 

all “privileges necessary or convenient for the full use of the rights” granted to 16 

them in the Easement. Again, TransCanada unilaterally can decide to the 17 

detriment of the property rights of Landowner what TransCanada believes is 18 

necessary or convenient for it. And there is no option for any additional 19 

compensation to landowner for any right exercised by TransCanada that leads to 20 

the removal of trees or plants or vegetation or buildings or structures or facilities 21 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 22 

rights without having to compensate Landowner for such further destruction or 23 

losses are not conducive to the protection of property rights or economic interest. 24 

Q:  What is the next concern you have? 25 

A: The Easement also allows some rights for Landowner but restricts them at the 26 

same time and again at the sole and unilateral decision making of TransCanada. 27 

TransCanada will determine if the actions of Landowner might in anyway 28 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 29 
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any appurtenances thereon to the pipeline itself or to their access to the Easement 1 

or within the Easement and TransCanada retains the right at any time, whether 2 

during growing season or not, to travel “within and along Easement Area on foot 3 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 4 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 5 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 6 

undefined and unilateral restrictions are not conducive to the protection of 7 

property rights or economic interest. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 10 

Landowner’s land any debris of any kind without any input or power of 11 

Landowner to demand an alternative method or location of debris disposal. Such 12 

unilateral powers would negatively affect Landowners property are not conducive 13 

to the protection of property rights or economic interest. 14 

Q:  What is the next concern you have with the Easement language? 15 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 16 

“where rock is encountered” mean and why does TransCanada solely get to 17 

determine whether or not this phrase is triggered. This phrase could be used to 18 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 19 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 20 

affect Landowners property are not conducive to the protection of property rights. 21 

A shallow pipeline is much more likely to become a danger and liability in the 22 

future given farming operations and buried irrigation lines and other factors 23 

common to the current typical agricultural uses of the land in question impacted 24 

by TransCanada’s preferred pipeline route. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: There are more vague concepts solely at the determination of TransCanada such as 27 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 28 

possible.” There is nothing here that defines this or provides a mechanism for 29 
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documenting or memorializing “pre-construction position” so as to minimize 1 

costly legal battles or wasted Landowner time attempting to recreate the soil 2 

condition on their fields or pasture. Such unilateral powers would negatively affect 3 

Landowners property are not conducive to the protection of property rights or 4 

economic interest. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 7 

appurtenances thereto in place on, under, across, or through Nebraska land at any 8 

time it chooses. There is no provision for Landowner compensation for such 9 

abandonment nor any right for the Landowner to demand removal. Such unilateral 10 

powers would negatively affect Landowners property are not conducive to the 11 

protection of property rights or economic interest. As a lawyer I understand the 12 

importance of terms, of the fine print of contracts, and there simply must be 13 

language that requires TransCanada to pay for any leaks and damage and to 14 

remove the pipeline when it is no longer used. They should have to pay dearly for 15 

what they are doing.  The possibility of contamination is too great to leave it in the 16 

ground for our heirs to deal with. 17 

Q:  What is the next concern you have with the Easement language? 18 

A: TransCanada has the power to unilaterally move or modify the location of any 19 

Easement area whether permanent or temporary at their sole discretion. 20 

Regardless, if Landowner has taken prior steps relative the their property in 21 

preparation or planning of TransCanada’s taking of the initial easement area(s), 22 

the language here does not require TransCanada to compensate the Landowner if 23 

they decide to move the easement anywhere on Landowners property. Such 24 

unilateral powers would negatively affect Landowners property are not conducive 25 

to the protection of property rights or economic interests. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 28 

transfer and be applicable to any future owner of the Land in question without the 29 
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ability of the future Landowner to modify or negotiation any of the language in 1 

question to which it will be held to comply. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 4 

Easement to any person, company, country, etc. at their sole discretion at anytime 5 

to anyone. This also means that any buyer of the easement could do the same to a 6 

third buyer and so on forever. There is no change of control or sale provision in 7 

place to protect the Landowner or Nebraska or to provide compensation for such 8 

change of control or ownership. It is not conducive to the protection of property 9 

rights or economic interests to allow unilateral unrestricted sale of the Easement 10 

thereby forcing upon the Landowner and our State a new unknown Easement 11 

owner. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: There are many terms in the Easement that are either confusing or undefined terms 14 

that are without context as to whether or not the Landowner would have any say 15 

so in determining what these terms mean or if the evaluation is solely in 16 

TransCanada’s control. Some of these vague undefined terms are as follows: 17 

i. “pipeline installation activities” 18 

ii. “availability of labor and materials”  19 

iii. “commercially reasonable costs and expenses”  20 

iv. “reasonably anticipated and foreseeable costs and expenses”  21 

v. “yield loss damages” 22 

vi. “diminution in the value of the property”  23 

vii. “substantially same condition”  24 

viii. “an actual or potential hazard”  25 

ix. “efficient”  26 

x. “convenient”  27 

xi. “endangered”  28 

xii. “obstructed”  29 



14 
 

xiii. “injured”  1 

xiv. “interfered with”  2 

xv. “impaired”  3 

xvi. “suitable crossings”  4 

xvii. “where rock is encountered”  5 

xviii. “as nearly as practicable”  6 

xix. “pre-construction position”  7 

xx. “pre-construction grade”  8 

xxi. “various engineering factors”    9 

Each one of these above terms and phrases as read in the context of the Easement 10 

could be problematic in many ways. Notably, undefined terms tend to only get 11 

definition in further legal proceedings after a dispute arises and the way the 12 

Easement is drafted, TransCanada has sole power to determine when and if a 13 

particular situation conforms with or triggers rights affected by these terms. For 14 

instance, “yield loss damages” should be specifically defined and spelled out 15 

exactly how the landowner is to be compensated and in what events on the front 16 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 17 

the Landowner is without contractual rights to define these terms or determine 18 

when rights related to them trigger and what the affects may be. 19 

Q: Do you have any other concerns about the Easement language that you can 20 

think of at this time? 21 

A: I reserve the right to discuss any additional concerns that I think of at the time of 22 

my live testimony in August. 23 

Q: Based upon what you have shared with the Commission above regarding 24 

TransCanada’s proposed Easement terms and agreement, do you believe 25 

those to be reasonable or just, under the circumstances of the pipeline’s 26 

impact upon you or the land? 27 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 28 

discussed previously. 29 



15 
 

Q: As the farmer of the land in question and as the person who knows it better 1 

than anyone else, do you believe that TransCanada offered a just, or fair, 2 

compensation for all of what they proposed to take so that their tar sands 3 

pipeline could be located across the property? 4 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 5 

offer for all the potential impacts and effects and the rights that are being given up, 6 

and what will be prevented from doing in the future and how their pipeline would 7 

impact the property forever and ever. 8 

Q: Has TransCanada at any time offered annual compensation, such as wind 9 

farm projects do, for the existence of their potential tar sands pipeline across 10 

the property. 11 

A: No, never. 12 

Q: Has TransCanada ever contacted you and specifically asked you if you 13 

thought their proposed location of their proposed pipeline across the land was 14 

in your best interest? 15 

A: No, they have not. 16 

Q: Has TransCanada ever contacted you and specifically asked you if you 17 

thought their proposed location of their proposed pipeline across the land was 18 

in the public interest of the State of Nebraska? 19 

A: No, they have not. 20 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 21 

Takings Clause? 22 

A: Yes, I am. 23 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 24 

an American citizens property? 25 

A: My understanding is that, according to the United States Constitution, that if the 26 

government is going to take land for public use, then in that case, or by taking for 27 

public use, it can only occur if the private land owner is compensated justly, or 28 

fairly. 29 
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Q: Has TransCanada ever contacted you specially to explain the way in which 1 

the public could use its proposed Keystone XL Pipeline? 2 

A: No, they have not. 3 

Q: Can you think of any way in which the public, that is the citizens of the State 4 

of Nebraska, can directly use the proposed TransCanada Keystone XL 5 

Pipeline, as it dissects the State of Nebraska? 6 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 7 

public benefits from this pipeline in any way, how they can use it any way, or how 8 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 9 

that the only reason it’s proposed to come through Nebraska, is that because we 10 

are geographically in the way from between where the privately-owned Tar Sands 11 

are located to where TransCanada wants to ship the Tar Sands to refineries in 12 

Houston, Texas. 13 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 14 

crude petroleum, or oil and petroleum by-products that you would like to 15 

ship in its pipeline? 16 

A: No, it has not. 17 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-18 

products that you, at this time or any time in the future, would desire to place 19 

for transport within the proposed TransCanada Keystone XL Pipeline? 20 

A: No, I do not. 21 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 22 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-23 

products within the proposed TransCanada Keystone XL Pipeline? 24 

A: No, I do not.  I’ve never heard of such a person or company like that. 25 

Q: Have you at any time ever employed any person other than yourself? 26 

A: Well, yes I have. 27 

Q: Do you believe that the fact that you have, at some point in your life, 28 

employed one or more other persons entitle you to any special treatment or 29 
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consideration above and beyond any other Nebraskan that has also employed 1 

one or more persons? 2 

A: No, of course not. 3 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 4 

have at one point employed another person within this state, entitles you to 5 

preferential treatment or consideration of any kind? 6 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 7 

don’t deserve any special treatment or consideration for that fact. 8 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 9 

crude oil pipeline in its preferred location, or ultimate location across the 10 

state of Nebraska? 11 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 12 

or even bullied around and being made to feel scared that they did not have any 13 

options but to sign whatever papers TransCanada told them they had to. I am 14 

aware of folks being threatened that their land would be taken if they didn’t follow 15 

what TransCanada was saying. I am aware of tactics to get people to sign 16 

easements that I don’t believe have any place in Nebraska or anywhere such as 17 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 18 

landowners and convince them they should sign TransCanada’s easement 19 

agreements. I am aware of older folks and widows or widowers feeling they had 20 

no choice but to sign TransCanada’s Easement and they didn’t know they could 21 

fight or stand up for themselves. From a more practical standpoint, I am worried 22 

that according to their answer to Interrogatory No. 211, TransCanada only owns 23 

and operates one (1) major oil pipeline. They simply do not have the experience 24 

with this type of pipeline and that scares me. There are others but that is what I can 25 

recollect at this time and if I remember more or my recollection is refreshed I will 26 

share those with the Commissioners at the Hearing in August. 27 

Q: Do you have any concern about limitations that the construction of this 28 

proposed pipeline across your affected land would prevent construction of 29 
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future structures upon the portion of the land affected by the proposed 1 

easement and immediately surrounding areas? 2 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 3 

structures directly across or touching the easement, and it would be unwise and I 4 

would be uncomfortable to build anything near the easement for fear of being 5 

blamed in the future should any damage or difficulty result on the property in 6 

regards to the pipeline. 7 

Q: Do you think such a restriction would have economic impacts? 8 

A: Well yes, of course.   9 

Q: How do you think such a restriction would impact you economically? 10 

A: The future of this land may not be exactly how it’s being used as of this moment, 11 

and having the restrictions and limiting my ability to develop the land in certain 12 

ways presents a huge negative economic impact on myself, my family, and any 13 

potential future farmer or owner of the property. Fifty years ago it would have 14 

been hard to imagine all the advances that we have now or how things change. 15 

Because the Easement is forever and TransCanada gets the rights in the land 16 

forever we have to think with a very long term view. By placing their pipeline on 17 

under across and through the land that prevents future development which greatly 18 

negatively impacts future taxes and tax revenue that could have been generated by 19 

the County and State but now will not. When you look at the short blip of 20 

economic activity that the two years of temporary construction efforts may bring, 21 

that is far outweighed by the perpetual and forever loss of opportunity and 22 

restrictions TransCanada is forcing upon us and Nebraska. 23 

Q: Do you have any concerns about the environmental impact of the proposed 24 

pipeline? 25 

A: Yes, I do.   26 

Q: What are some of those concerns? 27 

A: I am concerned that any construction, operation, and/or maintenance of the 28 

proposed Keystone XL Pipeline would have a detrimental impact upon the 29 
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environment of the land specifically, as well as the lands near this land and 1 

surrounding the proposed pipeline route. 2 

Q: Do you have any other environmental concerns? 3 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 4 

construction and/or maintenance and operation. I am concerned about spills and 5 

leaks that TransCanada has had in the past and will have in the future. This could 6 

be catastrophic to my operations or others and to my county and the State. 7 

Q: Do you have any thoughts regarding if there would be an impact upon the 8 

natural resources on or near your property due to the proposed pipeline? 9 

A: Yes, I believe that any construction, operation, and/or maintenance of the 10 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 11 

resources of the land, and the lands near and surrounding the proposed pipeline 12 

route. 13 

Q: Do you have any worries about potential impacts from the proposed pipeline 14 

to the soil of the land in question, or land near you? 15 

A: Yes, I believe that any construction, operation, and/or maintenance of the 16 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 17 

land, as well as land along and surrounding the proposed pipeline route.  This 18 

includes, but is not limited to, the reasons that we discussed above of disturbing 19 

the soil composition and makeup as it has naturally existed for thousands and 20 

millions of years during the construction process, and any future maintenance or 21 

removal process.  I’m gravely concerned about the fertility and the loss of 22 

economic ability of the property to grow the crops, or grow the grasses, or grow 23 

whatever it is at that time they exist on the property or that I may want to grow in 24 

the future, or that a future owner may want to grow.  The land will never be the 25 

same from as it exists now undisturbed to after it is trenched up for the proposed 26 

pipeline. 27 

Q: Do you have any concerns about the potential impact of the proposed pipeline 28 

upon the groundwater over the land, or surrounding lands? 29 
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A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 1 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 2 

groundwater of not only under the land, but also near and surrounding the pipeline 3 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 4 

simple and it is simply too valuable to our State and the country to put at 5 

unreasonable risk. 6 

Q: Do you have any concern about the potential impact of the proposed pipeline 7 

upon the surface water on, or near or around the land? 8 

A: Yes, I have significant concerns that any construction, operation, and/or 9 

maintenance of the proposed Keystone XL Pipeline would have detrimental 10 

impact upon the surface water of not only within the property boundary, but along 11 

and near and surrounding the pipeline route, and in fact, across the state of 12 

Nebraska.   13 

Q: Do you have any concern about the potential impacts of the proposed pipeline 14 

upon the wildlife and plants, other than your growing crops on or near the 15 

land? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

wildlife and the plants, not only that are located on or can be found upon the land, 19 

but also near and along the proposed pipeline route. 20 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 21 

fair market value of the land? 22 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 23 

pipeline underneath and across and through the property will negatively affect the 24 

fair market value at any point in the future, especially at that point in which 25 

someone in my family would need to sell the property.  I do not believe, and 26 

certainly would not be willing to pay, the same price for land that had the pipeline 27 

located on it, versus land that did not.  There are just too many risks, unknowns, 28 

impacts and uncertainties, not to mention all of the rights you give up by the 29 
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nature of having the pipeline due to having the easement that we have previously 1 

discussed, for any reasonable person to think that the existence of the pipeline 2 

would not negatively affect the property’s value. 3 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 4 

Application, and as found on Attachment No. 4, here to your testimony, is in 5 

the public interest of Nebraska? 6 

A: No, I do not. 7 

Q: Do you believe that the Keystone mainline alternative route as shown on 8 

Attachment No. 4 included with your testimony here is a major oil pipeline 9 

route that is in the public interest of Nebraska? 10 

A: No, I do not. 11 

Q: Do you believe there is any potential route for the proposed Keystone XL 12 

Pipeline across, within, under, or through the State of Nebraska that is in the 13 

public interest of the citizens of Nebraska? 14 

A: No, I do not. 15 

Q: Why do you hold that belief? 16 

A: Because there simply is no public interest based on all of the factors that I am 17 

aware and that I have read and that I have studied that this Commission is to 18 

consider that would establish that a for-profit foreign-owned pipeline that simply 19 

crosses Nebraska because we are geographically in the way between where tar 20 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 21 

public interest of Nebraskans. We derive no benefit from this project. It is not for 22 

public use. Nebraska is simply in the way and when all considerations are taken in 23 

there is no net benefit of any kind for Nebraska should this project be placed in our 24 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 25 

the negative impacts and concerns. 26 

Q: What do you think about the applicant, TransCanada’s argument that it’s 27 

preferred route for its proposed Keystone XL Pipeline is in the public interest 28 
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of Nebraska because it may bring temporary jobs during the construction 1 

phase to Nebraska? 2 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 3 

temporary or on a permanent basis, don’t come with a project that has all the 4 

potential and foreseeable negative impacts, many of which we have discussed here 5 

and other witnesses throughout the course of this hearing have and will discuss.  If 6 

I decide to hire and employ someone to help me out in my farming or ranching 7 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 8 

to the land or my town or my county or my state.  And I’ve hired someone who is 9 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 10 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 11 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 12 

from TransCanada’s own statements that the jobs numbers they originally touted 13 

were determined to be a minute fraction of the permanent jobs that had been 14 

projected. According to their answer to our Interrogatory No. 191, TransCanada 15 

has created only thirty-four (34) jobs within Nebraska working specifically on 16 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 17 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 18 

Further, according to their answer to Interrogatory No. 199, TransCanada would 19 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 20 

constructed on its Preferred Route or its Mainline Alternative Route. 21 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 22 

because it would cross the land? 23 

A: No, absolutely not.  I am opposed to this project because it is not in the public 24 

interest, neither within my community nor within our state. 25 

Q: Would you be happier if instead of crossing the land, this proposed pipeline 26 

was to cross someone else’s land? 27 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 28 

the fear and anxiety and potential foreseeable risks and negative impacts that this 29 
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type of a project carrying this type of product brings foisted upon anyone in this 1 

state or any other state. 2 

Q: Do you think there is any intelligent route for the proposed Keystone XL 3 

Pipeline to cross the state of Nebraska? 4 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 5 

this project anywhere within Nebraska is within the public interest.  However, if 6 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 7 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 8 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 9 

preferred route and the mainline alternative routes are economic liabilities our 10 

state cannot risk. 11 

Q: What do you rely upon to make that statement? 12 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 13 

already exists in that area is reason enough as it is not in our best interest or the 14 

public interests to have more major oil pipelines crisscrossing our state. Second, 15 

they have all the infrastructure already there in terms of relationships with the 16 

counties and local officials and first responders along that route. Third, they have 17 

already obtained easements from all the landowners along that route and have 18 

relationships with them. Fourth, that route avoids our most sensitive soils, the 19 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 20 

Aquifer. Sixth, they have already studied that route and previously offered it as an 21 

alternative. Seventh, it just makes the most sense that as a state we would have 22 

some intelligent policy of energy corridors and co-locating this type of 23 

infrastructure near each other.  24 

Q: Do you have any other concerns you would like to reiterate or can think of at 25 

this time you would like the Commissioners to understand? 26 

A: Yes. I would never buy land with an oil pipeline running under it.  You could 27 

never have underground sprinklers or irrigation which may be the wave of the 28 

future.  We could never put a home on the land because we can’t excavate so it 29 
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stops us from freely using the land as we might wish to in the future.  My family 1 

will be affected for many decades to come and in a manner that is not even 2 

foreseeable at present. Dirty oil flowing under the land and the contamination of 3 

the land by putting something completely unnatural under the soil and then having 4 

it placed right above the valuable and pristine Ogallala aquifer decreases the value 5 

of the land. It is my understanding that pipelines leak and leak without detection 6 

many times.  How will the Ogallala aquifer ever be cleaned up if there is a leak? 7 

Q: Have you fully expressed each and every opinion, concern, or fact you would 8 

like the Public Service Commissioners to consider in their review of 9 

TransCanada’s Application? 10 

A: No, I have not. I have shared that which I can think of as of the date I signed this 11 

document below but other things may come to me or my memory may be 12 

refreshed and I will add and address those things at the time of the Hearing in 13 

August and address any additional items at that time as is necessary. Additionally, 14 

I have not had an adequate amount of time to receive and review all of 15 

TransCanada’s answers to our discovery and the discovery of others so it was 16 

impossible to competently and completely react to that in my testimony here and I 17 

reserve the right to also address anything related to discovery that has not yet 18 

concluded as of the date I signed this document below. Lastly, certain documents 19 

requested have not yet been produced by TransCanada and therefore I may have 20 

additional thoughts on those I will also share at the hearing as needed. 21 

Q: What is it that you are requesting the Public Service Commissioners do in 22 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 23 

across Nebraska? 24 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 25 

a temporary job spike that this project may bring to a few counties and beyond the 26 

relatively small amount of taxes this proposed foreign pipeline would possibly 27 

generate.  And, instead think about the perpetual and forever impacts of this 28 

pipeline as it would have on the landowners specifically, first and foremost, but 29 
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also thereby upon the entire state of Nebraska, and to determine that neither the 1 

preferred route nor the Keystone mainline alternative route are in the public 2 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 3 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 4 

an application for a route in Nebraska, that the only potential route that would 5 

make any intelligent sense whatsoever would be twinning or near paralleling of 6 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 7 

sense to add yet another major oil pipeline crisscrossing our state creating new 8 

pumping stations, creating new impacts on additional counties and communities 9 

and going through all of the court processes with myself and other landowners like 10 

me when this applicant already has relationships with the landowners, the towns 11 

and the communities along Keystone I, and that Keystone I is firmly outside of the 12 

sand hills and a significantly further portion away from the heart of the Ogallala 13 

Aquifer than the preferred route or the Keystone mainline alternative route. 14 

Q: Are all of your statements in your testimony provided above true and 15 

accurate as of the date you signed this document to the best of your 16 

knowledge? 17 

A: Yes, they are. 18 

Q: Thank you, I have no further questions at this time and reserve the right to 19 

ask you additional questions at the August 2017 Hearing. 20 
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Q: Please state your name. 1 

A: My name is William Dunavan. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in York County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Susan Dunavan. 16 
EXHIBIT
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Q: Do you have children? 1 

A: Yes, five. 2 

Q: Do you have grandchildren? 3 

A: Yes, nine living and two that have passed away. 4 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 5 

and or your family? 6 

A. Yes. 7 

Q:  For the land that would be affected and impacted by the proposed KXL tar 8 

sands pipeline give the Commissioners a sense how long the land has been in 9 

your family and a little history of the land. 10 

A: When we purchased our land in 1979 the previous owner requested that the land 11 

be kept as pastureland and not be farmed. We were very willing to make this 12 

promise as that was our intention all along...to keep the property as pastureland 13 

and to increase the varieties of native grasses, flowers, and forbes. This land has 14 

become our heritage over the years and is one of the last stands of native prairie in 15 

York County. We paid on this land for 30 years, working overtime and our 16 

American Dream is now gone. This land is where our children were raised and 17 

where our grandchildren come and run and explore. To us this land is priceless. 18 

There is an intermittent stream that runs through our property as well as about 6 19 

acres of woods. The combination of prairie, stream bed and small forest makes for 20 

an immense diversity of plant and animal life. There have been new discoveries in 21 

every season over the past 38 years and we hope our family's hard work and love 22 

of the land will not be torn apart. 23 

Q: What do you do for a living? 24 

A: My wife and I own a crop consulting business called Nebraska Crop and Soil 25 

Systems. We started the business in 1978 and currently consult with 26 

approximately 30 farms in a 45 mile radius of York, Nebraska. I am the President 27 

and consultant and my wife is the Secretary, Treasurer, and Chief Investigator for 28 

all background work that needs to be done in running a business. 29 
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Q: Do you earn any income from this land? 1 

A: Yes. 2 

Q: Have you depended on the income from your land to support your livelihood 3 

or the livelihood of your family? 4 

A: Yes. 5 

Q: Have you ever in the past or have you thought about in the future leasing all 6 

or a portion of your land in question here? 7 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 8 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 9 

all the restrictions and risks and potential negative impacts to farming or ranching 10 

operations as opposed to land that did not have those same risks. If I was looking 11 

to lease or rent ground I would pay more for comparable non-pipeline land than I 12 

would for comparable pipeline land and I think most folks would think the same 13 

way. This is another negative economic impact that affects the landowner and the 14 

county and the state and will forever and ever should TransCanada’s preferred or 15 

mainline alternative routes be approved.  16 

Q: Do you have similar concerns about selling the land? 17 

A: Well I hope not to have to sell the land in my lifetime but times change and you 18 

never know what is around the corner and yes I am concerned that if another piece 19 

of ground similar to mine were for sale and it did not have the pipeline and mine 20 

did that I would have a lower selling price. I think this would be true for pipeline 21 

ground on both the preferred and mainline alternative routes. 22 

Q:  What is your intent with your land after you die? 23 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 24 

to come but I have thought about getting out if this pipeline were to come through. 25 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 26 

Pipeline would cross the land described above and owned by you? 27 

A: Yes. 28 
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Q: Were you or an entity for which you are a member, shareholder, or director 1 

previously sued by TransCanada Keystone Pipeline, LP? 2 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 3 

petition for condemnation against our land so it could place its proposed pipeline 4 

within an easement that it wanted to take from us on our land. 5 

Q: Did you defend yourself and your land in that condemnation action? 6 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 7 

and expenses in our resistance of TransCanada’s lawsuit against us. 8 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 9 

incurred? 10 

A: No, they have not. 11 

Q: In its lawsuit against you, did TransCanada identify the amount of your 12 

property that it wanted to take for its proposed pipeline? 13 

A: The lawsuit against us stated they would take the amount of property that is 14 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 15 

and equipment reasonably necessary to operate the pipeline. 16 

Q: Did TransCanada define what they meant by “property that is reasonably 17 

necessary”? 18 

A: No, they did not. 19 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 20 

property portion of your land? 21 

A: Yes, they did. 22 

Q: Did TransCanada describe what rights it proposed to take related to the 23 

eminent domain property on your land? 24 

A: Yes, they did. 25 

Q: What rights that they proposed to take did they describe? 26 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 27 

operate, and maintain the pipeline and the plant and equipment reasonably 28 

necessary to operate the pipeline, specifically including surveying, laying, 29 
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constructing, inspecting, maintaining, operating, repairing, replacing, altering, 1 

reconstructing, removing and abandoning one pipeline, together with all fittings,  2 

cathodic protection equipment, pipeline markers, and all their equipment and 3 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 4 

petroleum products, and all by-products thereof.” 5 

Q: Prior to filing an eminent domain lawsuit to take your land that 6 

TransCanada identified, do you believe they attempted to negotiate in good 7 

faith with you? 8 

A: No, I do not. 9 

Q: Did TransCanada at any time approach you with or deliver to you their 10 

proposed easement and right-of-way agreement? 11 

A: Yes, they did. 12 

Q: At the time you reviewed TransCanada’s easement and right-of-way 13 

agreement, did you understand that they would be purchasing a fee title 14 

interest in your property or that they were taking something else? 15 

A: I understood that they proposed to have the power to take both a temporary 16 

construction easement that could last for a certain period of time and then also a 17 

permanent easement which they described to be 50 feet across or in width, and 18 

that would run the entire portion of my property from where a proposed pipeline 19 

would enter my property until where it would exit the property. 20 

Q: Is the document included with your testimony here as Attachment No. 3, a 21 

true and accurate copy of TransCanada’s proposed Easement and Right-of-22 

Way agreement that they included with their condemnation lawsuit against 23 

you? 24 

A: Yes, it is.   25 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 26 

and Right-of-Way agreement? 27 

A: Yes, I have. 28 
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Q: What is your understanding of the significance of the Easement and Right-of-1 

Way agreement as proposed by TransCanada? 2 

A: My understanding is that this is the document that will govern all of the rights and 3 

obligations and duties as well as the limitations of what I can and cannot do and 4 

how I and any future landowner and any person I invite to come onto my property 5 

must behave as well as what TransCanada is and is not responsible for and how 6 

they can use my land. 7 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 8 

agreement do you have any concerns about any portions of it or any of the 9 

language either included in the document or missing from the proposed 10 

document? 11 

A: Yes, I have a number of significant concerns and worries about the document and 12 

how the language included and the language not included potentially negatively 13 

impacts my land and thereby potentially negatively impacts my community and 14 

my state.   15 

Q: I would like you to walk the Commissioners through each and every one of 16 

your concerns about TransCanada’s proposed Easement and Right-of-Way 17 

agreement so they can develop an understanding of how that language and 18 

the terms of that contract, in your opinion, potentially negatively impacts you 19 

and your land.  So, if you can start at the beginning of that document and 20 

let’s work our way through it, okay? 21 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 22 

Easement and Right-of-Way agreement and how it negatively could affect my 23 

property rights and my economic interests. 24 

Q. Okay, let’s start with your first concern please. 25 

A: The very first sentence talks about consideration or how much money they will 26 

pay to compensate me for all of the known and unknown affects and all of the 27 

rights I am giving up and for all the things they get to do to my land and for what 28 
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they will prevent me from doing on my land and they only will pay me one time at 1 

the signing of the easement agreement. That is a huge problem. 2 

Q: Explain to the Commissioners why that is a problem. 3 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 4 

landowner because they want to have my land forever for use as they see fit so 5 

they can make a daily profit from their customers. If I was to lease ground from 6 

my neighbor I would typically pay twice a year every year as long as they granted 7 

me the rights to use their land. That only makes sense – that is fair. If I was going 8 

to rent a house in town I would typically pay monthly, every month until I gave up 9 

my right to use that house. By TransCanada getting out on the cheap and paying 10 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 11 

revenue collection on the money I would be paid and then pay taxes on and 12 

contribute to this state and this country. It is money I would be putting back into 13 

my local community both spending and stimulating the local economy and 14 

generating more economic activity right here. Instead TransCanada’s shareholders 15 

keep all that money and it never finds its way to Nebraska.  16 

Q: What is your next concern? 17 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 18 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 19 

limited partnership…” and I have no idea who that really is. I have no idea who is 20 

forcing this pipeline on us or who the owners of the entities are, or what are the 21 

assets backing this limited partnership, or who the general partner is, or who all 22 

the limited partners are, and who makes up the ownership of the these partners or 23 

the structure or any of the basic things you would want to know and understand if 24 

you would want to do business with such an outfit. According to TransCanada’s 25 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 26 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 27 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 28 
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basically nothing. That is really scary since the general partner has the liability but 1 

virtually none of the ownership and who knows if it has any other assets. 2 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 3 

percent clear on exactly who could become the owner of over 275 miles of 4 

Nebraska land? 5 

A:  No. 6 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 7 

percent clear on exactly who will be operating and responsible for 8 

approximately 275 miles of tar sands pipeline underneath and through 9 

Nebraska land? 10 

A:  No. 11 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 12 

and the State of Nebraska of TransCanada’s easement terms. 13 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 14 

called “Grantee”)…” and this concerns me because it would allow my easement to 15 

be transferred or sold to someone or some company or country or who knows what 16 

that I don’t know and who we may not want to do business with. This pipeline 17 

would be a huge asset for TransCanada and if they can sell to the highest bidder 18 

that could have terrible impacts upon all of Nebraska depending upon who may 19 

buy it and I don’t know of any safeguards in place for us or the State to veto or 20 

have any say so in who may own, operate, or be responsible for this pipeline in the 21 

future. 22 

Q: Do you think that type of uncertainty and lack of control over a major piece 23 

of infrastructure crossing our State is in the public interest? 24 

A: No, certainly not, in fact, just the opposite. 25 

Q: What’s next? 26 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 27 

really concerns me. Why does the easement and right-of-way have to be perpetual 28 
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and permanent? That is the question myself and my family want an answer to. 1 

Perpetual to me is forever and that doesn’t make sense. 2 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 3 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 4 

data proving there is a perpetual supply of tar sands. I am not aware in 5 

TransCanada’s application where it proves there is a perpetual necessity for this 6 

pipeline. My understanding of energy infrastructure like wind towers is they have 7 

a decommission plan and actually take the towers down when they become 8 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 9 

will, and I want my family or future Nebraska families to have that land as 10 

undisturbed as possible and it is not in my interest or the public interest of 11 

Nebraska to be forced to give up perpetual and permanent rights in the land for 12 

this specific kind of pipeline project. 13 

Q: Okay, what is your next concern? 14 

A: The easement language includes all these things TransCanada can do and it says 15 

“…abandoning in place…” so they can just leave this pipeline under my ground 16 

until the end of time just sitting there while they are not using it, but I am still 17 

prevented from doing on my land and using my land what I would like. If I owned 18 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 19 

there. It doesn’t make sense and it scares me and it is not in my interest or the 20 

public interest of Nebraska to allow this. 21 

Q: Now it looks like we are ready to go to the second page of the Easement is that 22 

right? 23 

A: Yes. 24 

Q: So now on the second page of the Easement what are your concerns? 25 

A: Here the Easement identifies a 24-month deadline to complete construction of the 26 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 27 

starts to run from the moment “actual pipeline installation activities” begin on 28 

Landowners property. It appears that TransCanada would define this phrase as 29 
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needed. It would be wise to explain what types of TransCanada action constitutes  1 

“installation activity” For instance, would the placement and storage of an 2 

excavator or other equipment on or near the Easement property be an activity or 3 

would earth have to be moved before the activity requirement is triggered. This 4 

vague phrase is likely to lead to future disputes and litigation that is not in the best 5 

interest of the welfare of Nebraska and would not protect property interests. The 6 

24-months can also be extended in the case of “force majeure.” My understanding 7 

is that force majeure is often used to insulate a party to a contract when events 8 

occur that are completely out of their control. In TransCanada’s easement this is 9 

expanded to include “without limitation…availability of labor and materials.” 10 

Extending this language to labor and materials is problematic because these are 11 

two variables that TransCanada does have some or significant control over and to 12 

allow extension of the 24-month period over events not truly out of the control of 13 

TransCanada and without further provision for compensation for the Landowner is 14 

not conducive to protection of property rights. 15 

Q: Okay, what is your next concern? 16 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 17 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 18 

reasonable costs and expenses” will pay for damages caused but then limits 19 

TransCanada’s liability to certain circumstances. There is no definition of 20 

“commercially reasonable” and no stated right that the Landowner would get to 21 

determine the amounts of cost or expense that is “commercially reasonable.”  22 

TransCanada excepts out from their liability any damages that are caused by 23 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 24 

Landowner. It is understandable that if the Landowner were to willfully and 25 

intentionally cause damages to the pipeline that Landowner should be liable. 26 

However, anything short of willful misconduct should be the lability of 27 

TransCanada who is subjecting the pipeline on the Landowner and who is making 28 

a daily profit from that pipeline. When evaluating the impact on property rights of 29 
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this provision, you must consider the potentially extremely expensive fight a 1 

Landowner would have over this question of whether or not damage was an act of 2 

negligence. Putting this kind of potential liability upon the Landowner is 3 

incredibly problematic and is detrimental to the protection of property rights. I 4 

don’t think this unilateral power which I can’t do anything about as the landowner 5 

is in the best economic interest of the land in question or the State of Nebraska for 6 

landowners to be treated that way. 7 

Q: Is there any specific event or example you are aware of that makes this 8 

concern more real for you? 9 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 10 

Nemaha County, Nebraska landowner farmers who accidently struck two 11 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 12 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 13 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 14 

copy of the Federal Court Complaint is here as Attachment No. 4.  15 

Q: What is your next concern with the Easement language? 16 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 17 

they choose unless 1) any Landowner use interferes in any way with 18 

TransCanada’s exercise of any of its rights within the Easement, or 2) 19 

TransCanada decides to take any action on the property it deems necessary to 20 

prevent injury, endangerment or interference with anything TransCanada deems 21 

necessary to do on the property. Landowner is also forbidden from excavating 22 

without prior authorization by TransCanada. So my understanding is that 23 

TransCanada will unilaterally determine what Landowner can and can’t do based 24 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 25 

could also completely deny my request to excavate. Further, TransCanada retains 26 

all “privileges necessary or convenient for the full use of the rights” granted to 27 

them in the Easement. Again, TransCanada unilaterally can decide to the 28 

detriment of the property rights of Landowner what TransCanada believes is 29 
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necessary or convenient for it. And there is no option for any additional 1 

compensation to landowner for any right exercised by TransCanada that leads to 2 

the removal of trees or plants or vegetation or buildings or structures or facilities 3 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 4 

rights without having to compensate Landowner for such further destruction or 5 

losses are not conducive to the protection of property rights or economic interest. 6 

Q:  What is the next concern you have? 7 

A: The Easement also allows some rights for Landowner but restricts them at the 8 

same time and again at the sole and unilateral decision making of TransCanada. 9 

TransCanada will determine if the actions of Landowner might in anyway 10 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 11 

any appurtenances thereon to the pipeline itself or to their access to the Easement 12 

or within the Easement and TransCanada retains the right at any time, whether 13 

during growing season or not, to travel “within and along Easement Area on foot 14 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 15 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 16 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 17 

undefined and unilateral restrictions are not conducive to the protection of 18 

property rights or economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 21 

Landowner’s land any debris of any kind without any input or power of 22 

Landowner to demand an alternative method or location of debris disposal. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 27 

“where rock is encountered” mean and why does TransCanada solely get to 28 

determine whether or not this phrase is triggered. This phrase could be used to 29 
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justify installing the pipeline 24 inches beneath the surface. The ability to use this 1 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 2 

affect Landowners property are not conducive to the protection of property rights. 3 

A shallow pipeline is much more likely to become a danger and liability in the 4 

future given farming operations and buried irrigation lines and other factors 5 

common to the current typical agricultural uses of the land in question impacted 6 

by TransCanada’s preferred pipeline route. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are more vague concepts solely at the determination of TransCanada such as 9 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 10 

possible.” There is nothing here that defines this or provides a mechanism for 11 

documenting or memorializing “pre-construction position” so as to minimize 12 

costly legal battles or wasted Landowner time attempting to recreate the soil 13 

condition on their fields or pasture. Such unilateral powers would negatively affect 14 

Landowners property are not conducive to the protection of property rights or 15 

economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 18 

appurtenances thereto in place on, under, across, or through Nebraska land at any 19 

time it chooses. There is no provision for Landowner compensation for such 20 

abandonment nor any right for the Landowner to demand removal. Such unilateral 21 

powers would negatively affect Landowners property are not conducive to the 22 

protection of property rights or economic interest. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: TransCanada has the power to unilaterally move or modify the location of any 25 

Easement area whether permanent or temporary at their sole discretion. 26 

Regardless, if Landowner has taken prior steps relative the their property in 27 

preparation or planning of TransCanada’s taking of the initial easement area(s), 28 

the language here does not require TransCanada to compensate the Landowner if 29 
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they decide to move the easement anywhere on Landowners property. Such 1 

unilateral powers would negatively affect Landowners property are not conducive 2 

to the protection of property rights or economic interests. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 5 

transfer and be applicable to any future owner of the Land in question without the 6 

ability of the future Landowner to modify or negotiation any of the language in 7 

question to which it will be held to comply. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 10 

Easement to any person, company, country, etc. at their sole discretion at anytime 11 

to anyone. This also means that any buyer of the easement could do the same to a 12 

third buyer and so on forever. There is no change of control or sale provision in 13 

place to protect the Landowner or Nebraska or to provide compensation for such 14 

change of control or ownership. It is not conducive to the protection of property 15 

rights or economic interests to allow unilateral unrestricted sale of the Easement 16 

thereby forcing upon the Landowner and our State a new unknown Easement 17 

owner. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: There are many terms in the Easement that are either confusing or undefined terms 20 

that are without context as to whether or not the Landowner would have any say 21 

so in determining what these terms mean or if the evaluation is solely in 22 

TransCanada’s control. Some of these vague undefined terms are as follows: 23 

i. “pipeline installation activities” 24 

ii. “availability of labor and materials”  25 

iii. “commercially reasonable costs and expenses”  26 

iv. “reasonably anticipated and foreseeable costs and expenses”  27 

v. “yield loss damages” 28 

vi. “diminution in the value of the property”  29 
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vii. “substantially same condition”  1 

viii. “an actual or potential hazard”  2 

ix. “efficient”  3 

x. “convenient”  4 

xi. “endangered”  5 

xii. “obstructed”  6 

xiii. “injured”  7 

xiv. “interfered with”  8 

xv. “impaired”  9 

xvi. “suitable crossings”  10 

xvii. “where rock is encountered”  11 

xviii. “as nearly as practicable”  12 

xix. “pre-construction position”  13 

xx. “pre-construction grade”  14 

xxi. “various engineering factors”    15 

Each one of these above terms and phrases as read in the context of the Easement 16 

could be problematic in many ways. Notably, undefined terms tend to only get 17 

definition in further legal proceedings after a dispute arises and the way the 18 

Easement is drafted, TransCanada has sole power to determine when and if a 19 

particular situation conforms with or triggers rights affected by these terms. For 20 

instance, “yield loss damages” should be specifically defined and spelled out 21 

exactly how the landowner is to be compensated and in what events on the front 22 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 23 

the Landowner is without contractual rights to define these terms or determine 24 

when rights related to them trigger and what the affects may be. 25 

Q: Do you have any other concerns about the Easement language that you can 26 

think of at this time? 27 

A: I reserve the right to discuss any additional concerns that I think of at the time of 28 

my live testimony in August. 29 
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Q: Based upon what you have shared with the Commission above regarding 1 

TransCanada’s proposed Easement terms and agreement, do you believe 2 

those to be reasonable or just, under the circumstances of the pipeline’s 3 

impact upon you and your land? 4 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 5 

discussed previously. 6 

Q: Did TransCanada ever offer you financial compensation for the rights that 7 

they sought to obtain in your land, and for what they sought to prevent you 8 

and any future land owner of your property from doing in the future? 9 

A: Yes, we received an offer from them. 10 

Q: As the owner of the land in question and as the person who knows it better 11 

than anyone else, do you believe that TransCanada offered you just, or fair, 12 

compensation for all of what they proposed to take from you so that their tar 13 

sands pipeline could be located across your property? 14 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 15 

offer for all the potential impacts and effects and the rights that I’m giving up, and 16 

what we will be prevented from doing in the future and how their pipeline would 17 

impact my property for ever and ever. 18 

Q: Has TransCanada at any time offered to compensate you annually, such as 19 

wind farm projects do, for the existence of their potential tar sands pipeline 20 

across your property. 21 

A: No, never. 22 

Q: At any time did TransCanada present you with or request that you, as the 23 

owner of the land in question, sign and execute a document called, “Advanced 24 

Release of Damage Claims and Indemnity Agreement?” 25 

A: Yes, they did. 26 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 27 

“Advanced Release of Damage Claims and Indemnity Agreement?  28 

A: Yes, it is. 29 
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Q: What was your understanding of that document? 1 

A: When I read that document in the plain language of that document, it was my 2 

understanding that TransCanada was attempting to pay me a very small amount at 3 

that time in order for me to agree to give up my rights to be compensated from 4 

them in the future related to any damage or impact they may have upon my 5 

property “arising out of, in connection with, or alleged to resulted from 6 

construction or surveying over, under or on” my land. 7 

Q: Did you ever sign that document? 8 

A: No, I did not. 9 

Q: Why not? 10 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 11 

sum of money when I have no idea how bad the impacts or damages that they, or 12 

their contractors, or subcontractors, or other agents or employees, may cause on 13 

my land at any time in the future that resulted from the construction or surveying 14 

or their activities upon my land. 15 

Q: When you reviewed this document, what did it make you feel? 16 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 17 

shield themselves against known and foreseeable impacts that their pipeline, and 18 

the construction of it, would have upon my land.  It made me feel that they knew it 19 

was in their financial interest to pay me as little as possible to prevent me from 20 

ever having the opportunity to seek fair compensation again, and that this must be 21 

based upon their experience of unhappy landowners and situations in other places 22 

where they have built pipelines. 23 

Q: Has TransCanada ever contacted you and specifically asked you if you 24 

thought their proposed location of their proposed pipeline across your land 25 

was in your best interest? 26 

A: No, they have not. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in the public interest of the State of Nebraska? 3 

A: No, they have not. 4 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 5 

Takings Clause? 6 

A: Yes, I am. 7 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 8 

an American citizens property? 9 

A: My understanding is that, according to the United States Constitution, that if the 10 

government is going to take land for public use, then in that case, or by taking for 11 

public use, it can only occur if the private land owner is compensated justly, or 12 

fairly. 13 

Q: Has TransCanada ever contacted you specially to explain the way in which 14 

the public could use its proposed Keystone XL Pipeline? 15 

A: No, they have not. 16 

Q: Can you think of any way in which the public, that is the citizens of the State 17 

of Nebraska, can directly use the proposed TransCanada Keystone XL 18 

Pipeline, as it dissects the State of Nebraska? 19 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 20 

public benefits from this pipeline in any way, how they can use it any way, or how 21 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 22 

that the only reason it’s proposed to come through Nebraska, is that because we 23 

are geographically in the way from between where the privately-owned Tar Sands 24 

are located to where TransCanada wants to ship the Tar Sands to refineries in 25 

Houston, Texas. 26 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 27 

crude petroleum, or oil and petroleum by-products that you would like to 28 

ship in its pipeline? 29 
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A: No, it has not. 1 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-2 

products that you, at this time or any time in the future, would desire to place 3 

for transport within the proposed TransCanada Keystone XL Pipeline? 4 

A: No, I do not. 5 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 6 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-7 

products within the proposed TransCanada Keystone XL Pipeline? 8 

A: No, I do not.  I’ve never heard of such a person or company like that. 9 

Q: Do you pay property taxes for the land that would be affected and impacted 10 

at the proposed TransCanada Keystone XL Pipeline? 11 

A: Yes, I do. 12 

Q: Why do you pay property taxes on that land? 13 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 14 

of that property. 15 

Q: Because you follow the law and pay property taxes, do you believe you 16 

deserve any special consideration or treatment apart from any other person 17 

or company that pays property taxes? 18 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 19 

just what you do. 20 

Q: Do you believe the fact that you pay property taxes entitles you to special 21 

treatment of any kind, or special rights of any kind? 22 

A: No, of course not. 23 

Q: Do you believe the fact that you pay property taxes on your land would be 24 

enough to qualify you to have the power of eminent domain to take land of 25 

your neighbors or other people in your county, or other people across the 26 

state of Nebraska? 27 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 28 

I expect an award for or any type of special consideration. 29 
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Q: Have you at any time ever employed any person other than yourself? 1 

A: Well, yes I have. 2 

Q: Do you believe that the fact that you have, at some point in your life, 3 

employed one or more other persons entitle you to any special treatment or 4 

consideration above and beyond any other Nebraskan that has also employed 5 

one or more persons? 6 

A: No, of course not. 7 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 8 

have at one point employed another person within this state, entitles you to 9 

preferential treatment or consideration of any kind? 10 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 11 

don’t deserve any special treatment or consideration for that fact. 12 

Q: At the beginning of your statement, you briefly described your property that 13 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 14 

give the Commissioners a sense of specifically how you believe the proposed 15 

Keystone XL Pipeline and its preferred route, which proposes to go across 16 

your land, how it would in your opinion based on your knowledge, 17 

experience, and background of your land, affect it.  So please share with the 18 

Commissioners the characteristics of your land that you believe is important 19 

for them to understand, while they evaluate TransCanada’s application for a 20 

route for its proposed pipeline to cross Nebraska and across your land, 21 

specifically. 22 

A: I have included this answer in my attached documents. 23 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 24 

crude oil pipeline in its preferred location, or ultimate location across the 25 

state of Nebraska? 26 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 27 

or even bullied around and being made to feel scared that they did not have any 28 

options but to sign whatever papers TransCanada told them they had to. I am 29 



21 
 

aware of folks being threatened that their land would be taken if they didn’t follow 1 

what TransCanada was saying. I am aware of tactics to get people to sign 2 

easements that I don’t believe have any place in Nebraska or anywhere such as 3 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 4 

landowners and convince them they should sign TransCanada’s easement 5 

agreements. I am aware of older folks and widows or widowers feeling they had 6 

no choice but to sign TransCanada’s Easement and they didn’t know they could 7 

fight or stand up for themselves. From a more practical standpoint, I am worried 8 

that according to their answer to our Interrogatory No. 211, TransCanada only 9 

owns and operates one (1) major oil pipeline. They simply do not have the 10 

experience with this type of pipeline and that scares me. There are others but that 11 

is what I can recollect at this time and if I remember more or my recollection is 12 

refreshed I will share those with the Commissioners at the Hearing in August. 13 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 14 

landowner is reasonable or just? 15 

A: No, I do not. 16 

Q: Do you have any concern about limitations that the construction of this 17 

proposed pipeline across your affected land would prevent construction of 18 

future structures upon the portion of your land affected by the proposed 19 

easement and immediately surrounding areas? 20 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 21 

structures directly across or touching the easement, and it would be unwise and I 22 

would be uncomfortable to build anything near the easement for fear of being 23 

blamed in the future should any damage or difficulty result on my property in 24 

regards to the pipeline. 25 

Q: Do you think such a restriction would impact you economically? 26 

A: Well yes, of course.   27 

Q: How do you think such a restriction would impact you economically? 28 
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A: The future of this land may not be exactly how it’s being used as of this moment, 1 

and having the restrictions and limiting my ability to develop my land in certain 2 

ways presents a huge negative economic impact on myself, my family, and any 3 

potential future owner of the property. You have no idea how I or the future owner 4 

may want to use this land in the future or the other land across Nebraska 5 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 6 

ago it would have been hard to imagine all the advances that we have now or how 7 

things change. Because the Easement is forever and TransCanada gets the rights in 8 

my land forever we have to think with a very long term view. By placing their 9 

pipeline on under across and through my land that prevents future development 10 

which greatly negatively impacts future taxes and tax revenue that could have 11 

been generated by the County and State but now will not. When you look at the 12 

short blip of economic activity that the two years of temporary construction efforts 13 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 14 

and restrictions TransCanada is forcing upon us and Nebraska. 15 

Q: Do you have any concerns about the environmental impact of the proposed 16 

pipeline? 17 

A: Yes, I do.   18 

Q: What are some of those concerns? 19 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 20 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 21 

a detrimental impact upon the environment of my land specifically, as well as the 22 

lands near my land and surrounding the proposed pipeline route. 23 

Q: Do you have any other environmental concerns? 24 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 25 

construction and/or maintenance and operation. I am concerned about spills and 26 

leaks that TransCanada has had in the past and will have in the future. This could 27 

be catastrophic to my operations or others and to my county and the State.  A 2½% 28 
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detection level for spills is inadequate-a ridiculous safeguard for a pipeline of this 1 

magnitude. More concerns are in my attached documents. 2 

Q: Do you have any thoughts regarding if there would be an impact upon the 3 

natural resources on or near your property due to the proposed pipeline? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 6 

resources of my land, and the lands near and surrounding the proposed pipeline 7 

route. 8 

Q: Do you have any worries about potential impacts from the proposed pipeline 9 

to the soil of your land, or land near you? 10 

A: Yes, I believe that any construction, operation, and/or maintenance of the 11 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 12 

land, as well as land along and surrounding the proposed pipeline route.  This 13 

includes, but is not limited to, the reasons that we discussed above of disturbing 14 

the soil composition and makeup as it has naturally existed for thousands and 15 

millions of years during the construction process, and any future maintenance or 16 

removal process.  I’m gravely concerned about the fertility and the loss of 17 

economic ability of my property to grow the crops, or grow the grasses, or grow 18 

whatever it is at that time they exist on my property or that I may want to grow in 19 

the future, or that a future owner may want to grow.  The land will never be the 20 

same from as it exists now undisturbed to after it is trenched up for the proposed 21 

pipeline. 22 

Q: Do you have any concerns about the potential impact of the proposed pipeline 23 

upon the groundwater over your land, or surrounding lands? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

groundwater of not only under my land, but also near and surrounding the pipeline 27 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 28 
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simple and it is simply too valuable to our State and the country to put at 1 

unreasonable risk. 2 

Q: Do you have any concern about the potential impact of the proposed pipeline 3 

upon the surface water on, or near or around your land? 4 

A: Yes, I have significant concerns that any construction, operation, and/or 5 

maintenance of the proposed Keystone XL Pipeline would have detrimental 6 

impact upon the surface water of not only within my property boundary, but along 7 

and near and surrounding the pipeline route, and in fact, across the state of 8 

Nebraska.   9 

Q: Do you have any concern about the potential impacts of the proposed pipeline 10 

upon the wildlife and plants, other than your growing crops on or near your 11 

land? 12 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 13 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 14 

wildlife and the plants, not only that are located on or can be found upon my land, 15 

but also near and along the proposed pipeline route. 16 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 17 

fair market value of your land? 18 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 19 

pipeline underneath and across and through my property will negatively affect the 20 

fair market value at any point in the future, especially at that point in which I 21 

would need to sell the property, or someone in my family would need to sell the 22 

property.  I do not believe, and certainly would not be willing to pay, the same 23 

price for land that had the pipeline located on it, versus land that did not.  I hope 24 

there is never a point where I’m in a position where I have to sell and have to 25 

realize as much value as I can out of my land.  But because it is my single largest 26 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 27 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 28 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 29 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 1 

not to mention all of the rights you give up by the nature of having the pipeline 2 

due to having the easement that we have previously discussed, for any reasonable 3 

person to think that the existence of the pipeline would not negatively affect my 4 

property’s value. 5 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 6 

testimony? 7 

A: Yes, I have. 8 

Q: Where have you seen that before? 9 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    10 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 11 

believe the portion of the alternative route in Nebraska essentially twins or 12 

parallels Keystone I.  13 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 14 

Application, and as found on Attachment No. 7, here to your testimony, is in 15 

the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that the Keystone mainline alternative route as shown on 18 

Attachment No. 7 included with your testimony here is a major oil pipeline 19 

route that is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 22 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 23 

your testimony, is in the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe there is any potential route for the proposed Keystone XL 26 

Pipeline across, within, under, or through the State of Nebraska that is in the 27 

public interest of the citizens of Nebraska? 28 

A: No, I do not. 29 
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Q: Why do you hold that belief? 1 

A: Because there simply is no public interest based on all of the factors that I am 2 

aware and that I have read and that I have studied that this Commission is to 3 

consider that would establish that a for-profit foreign-owned pipeline that simply 4 

crosses Nebraska because we are geographically in the way between where tar 5 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 6 

public interest of Nebraskans. We derive no benefit from this project. It is not for 7 

public use. Nebraska is simply in the way and when all considerations are taken in 8 

there is no net benefit of any kind for Nebraska should this project be placed in our 9 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 10 

the negative impacts and concerns. 11 

Q: What do you think about the applicant, TransCanada’s argument that its 12 

preferred route for its proposed Keystone XL Pipeline is in the public interest 13 

of Nebraska because it may bring temporary jobs during the construction 14 

phase to Nebraska? 15 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 16 

temporary or on a permanent basis, don’t come with a project that has all the 17 

potential and foreseeable negative impacts, many of which we have discussed here 18 

and other witnesses throughout the course of this hearing have and will discuss.  If 19 

I decide to hire and employ someone to help me out in my farming or ranching 20 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 21 

to my land or my town or my county or my state.  And I’ve hired someone who is 22 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 23 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 24 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 25 

from TransCanada’s own statements that the jobs numbers they originally touted 26 

were determined to be a minute fraction of the permanent jobs that had been 27 

projected. According to their answer to our Interrogatory No. 191, TransCanada 28 

has created only thirty-four (34) jobs within Nebraska working specifically on 29 



27 
 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 1 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 2 

Further, according to their answer to Interrogatory No. 199, TransCanada would 3 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 4 

constructed on its Preferred Route or its Mainline Alternative Route. 5 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 6 

because it would cross your land? 7 

A: No, absolutely not.  I am opposed to this project because it is not in the public 8 

interest, neither within my community nor within our state. 9 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 10 

was to cross someone else’s land? 11 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 12 

the fear and anxiety and potential foreseeable risks and negative impacts that this 13 

type of a project carrying this type of product brings foisted upon anyone in this 14 

state or any other state. 15 

Q: Do you think there is any intelligent route for the proposed Keystone XL 16 

Pipeline to cross the state of Nebraska? 17 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 18 

this project anywhere within Nebraska is within the public interest. Both the 19 

preferred route and the mainline alternative routes are economic liabilities our 20 

state cannot risk. 21 

Q: Have you fully expressed each and every opinion, concern, or fact you would 22 

like the Public Service Commissioners to consider in their review of 23 

TransCanada’s Application? 24 

A: No, I have not. I have shared that which I can think of as of the date I signed this 25 

document below but other things may come to me or my memory may be 26 

refreshed and I will add and address those things at the time of the Hearing in 27 

August and address any additional items at that time as is necessary. Additionally, 28 

I have not had an adequate amount of time to receive and review all of 29 
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TransCanada’s answers to our discovery and the discovery of others so it was 1 

impossible to competently and completely react to that in my testimony here and I 2 

reserve the right to also address anything related to discovery that has not yet 3 

concluded as of the date I signed this document below. Lastly, certain documents 4 

requested have not yet been produced by TransCanada and therefore I may have 5 

additional thoughts on those I will also share at the hearing as needed. 6 

Q: What is it that you are requesting the Public Service Commissioners do in 7 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 8 

across Nebraska? 9 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 10 

a temporary job spike that this project may bring to a few counties and beyond the 11 

relatively small amount of taxes this proposed foreign pipeline would possibly 12 

generate.  And, instead think about the perpetual and forever impacts of this 13 

pipeline as it would have on the landowners specifically, first and foremost, but 14 

also thereby upon the entire state of Nebraska, and to determine that neither the 15 

preferred route nor the Keystone mainline alternative route are in the public 16 

interest of the citizens of the state of Nebraska.   17 

Q: Does Attachment No. 8 here contain other documents you are competent to 18 

speak about that you wish to be part of your testimony and to discuss in more 19 

detail as needed at the August 2017 Hearing?  20 

A: Yes. 21 

Q: Are all of your statements in your testimony provided above true and 22 

accurate as of the date you signed this document to the best of your 23 

knowledge? 24 

A: Yes, they are. 25 

Q: Thank you, I have no further questions at this time and reserve the right to 26 

ask you additional questions at the August 2017 Hearing. 27 
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Q: Please state your name. 1 

A: My name is Susan Dunavan. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in York County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: William Dunavan. 16 
EXHIBIT
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Q: Do you have children? 1 

A: Yes, five. 2 

Q: Do you have grandchildren? 3 

A: Yes, nine living and two that have passed away. 4 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 5 

and or your family? 6 

A. Yes. 7 

Q:  For the land that would be affected and impacted by the proposed KXL tar 8 

sands pipeline give the Commissioners a sense how long the land has been in 9 

your family and a little history of the land. 10 

A: When we purchased our land in 1979 the previous owner requested that the land 11 

be kept as pastureland and not be farmed. We were very willing to make this 12 

promise as that was our intention all along...to keep the property as pastureland 13 

and to increase the varieties of native grasses, flowers, and forbes. This land has 14 

become our heritage over the years and is one of the last stands of native prairie in 15 

York County. We paid on this land for 30 years, working overtime and our 16 

American Dream is now gone. This land is where our children were raised and 17 

where our grandchildren come and run and explore. To us this land is priceless. 18 

There is an intermittent stream that runs through our property as well as about 6 19 

acres of woods. The combination of prairie, stream bed and small forest makes for 20 

an immense diversity of plant and animal life. There have been new discoveries in 21 

every season over the past 38 years and we hope our family's hard work and love 22 

of the land will not be torn apart. 23 

Q: What do you do for a living? 24 

A: My husband and I own a crop consulting business called Nebraska Crop and Soil 25 

Systems. We started the business in 1978 and currently consult with 26 

approximately 30 farms in a 45 mile radius of York, Nebraska. My husband is the 27 

President and consultant and I am the Secretary, Treasurer, and Chief Investigator 28 

for all background work that needs to be done in running a business. 29 
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Q: Do you earn any income from this land? 1 

A: Yes. 2 

Q: Have you depended on the income from your land to support your livelihood 3 

or the livelihood of your family? 4 

A: Yes. 5 

Q: Have you ever in the past or have you thought about in the future leasing all 6 

or a portion of your land in question here? 7 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 8 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 9 

all the restrictions and risks and potential negative impacts to farming or ranching 10 

operations as opposed to land that did not have those same risks. If I was looking 11 

to lease or rent ground I would pay more for comparable non-pipeline land than I 12 

would for comparable pipeline land and I think most folks would think the same 13 

way. This is another negative economic impact that affects the landowner and the 14 

county and the state and will forever and ever should TransCanada’s preferred or 15 

mainline alternative routes be approved.  16 

Q: Do you have similar concerns about selling the land? 17 

A: Well I hope not to have to sell the land in my lifetime but times change and you 18 

never know what is around the corner and yes I am concerned that if another piece 19 

of ground similar to mine were for sale and it did not have the pipeline and mine 20 

did that I would have a lower selling price. I think this would be true for pipeline 21 

ground on both the preferred and mainline alternative routes. 22 

Q:  What is your intent with your land after you die? 23 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 24 

to come but I have thought about getting out if this pipeline were to come through. 25 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 26 

Pipeline would cross the land described above and owned by you? 27 

A: Yes. 28 
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Q: Were you or an entity for which you are a member, shareholder, or director 1 

previously sued by TransCanada Keystone Pipeline, LP? 2 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 3 

petition for condemnation against our land so it could place its proposed pipeline 4 

within an easement that it wanted to take from us on our land. 5 

Q: Did you defend yourself and your land in that condemnation action? 6 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 7 

and expenses in our resistance of TransCanada’s lawsuit against us. 8 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 9 

incurred? 10 

A: No, they have not. 11 

Q: In its lawsuit against you, did TransCanada identify the amount of your 12 

property that it wanted to take for its proposed pipeline? 13 

A: The lawsuit against us stated they would take the amount of property that is 14 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 15 

and equipment reasonably necessary to operate the pipeline. 16 

Q: Did TransCanada define what they meant by “property that is reasonably 17 

necessary”? 18 

A: No, they did not. 19 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 20 

property portion of your land? 21 

A: Yes, they did. 22 

Q: Did TransCanada describe what rights it proposed to take related to the 23 

eminent domain property on your land? 24 

A: Yes, they did. 25 

Q: What rights that they proposed to take did they describe? 26 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 27 

operate, and maintain the pipeline and the plant and equipment reasonably 28 

necessary to operate the pipeline, specifically including surveying, laying, 29 
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constructing, inspecting, maintaining, operating, repairing, replacing, altering, 1 

reconstructing, removing and abandoning one pipeline, together with all fittings,  2 

cathodic protection equipment, pipeline markers, and all their equipment and 3 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 4 

petroleum products, and all by-products thereof.” 5 

Q: Prior to filing an eminent domain lawsuit to take your land that 6 

TransCanada identified, do you believe they attempted to negotiate in good 7 

faith with you? 8 

A: No, I do not. 9 

Q: Did TransCanada at any time approach you with or deliver to you their 10 

proposed easement and right-of-way agreement? 11 

A: Yes, they did. 12 

Q: At the time you reviewed TransCanada’s easement and right-of-way 13 

agreement, did you understand that they would be purchasing a fee title 14 

interest in your property or that they were taking something else? 15 

A: I understood that they proposed to have the power to take both a temporary 16 

construction easement that could last for a certain period of time and then also a 17 

permanent easement which they described to be 50 feet across or in width, and 18 

that would run the entire portion of my property from where a proposed pipeline 19 

would enter my property until where it would exit the property. 20 

Q: Is the document included with your testimony here as Attachment No. 3, a 21 

true and accurate copy of TransCanada’s proposed Easement and Right-of-22 

Way agreement that they included with their condemnation lawsuit against 23 

you? 24 

A: Yes, it is.   25 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 26 

and Right-of-Way agreement? 27 

A: Yes, I have. 28 
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Q: What is your understanding of the significance of the Easement and Right-of-1 

Way agreement as proposed by TransCanada? 2 

A: My understanding is that this is the document that will govern all of the rights and 3 

obligations and duties as well as the limitations of what I can and cannot do and 4 

how I and any future landowner and any person I invite to come onto my property 5 

must behave as well as what TransCanada is and is not responsible for and how 6 

they can use my land. 7 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 8 

agreement do you have any concerns about any portions of it or any of the 9 

language either included in the document or missing from the proposed 10 

document? 11 

A: Yes, I have a number of significant concerns and worries about the document and 12 

how the language included and the language not included potentially negatively 13 

impacts my land and thereby potentially negatively impacts my community and 14 

my state.   15 

Q: I would like you to walk the Commissioners through each and every one of 16 

your concerns about TransCanada’s proposed Easement and Right-of-Way 17 

agreement so they can develop an understanding of how that language and 18 

the terms of that contract, in your opinion, potentially negatively impacts you 19 

and your land.  So, if you can start at the beginning of that document and 20 

let’s work our way through it, okay? 21 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 22 

Easement and Right-of-Way agreement and how it negatively could affect my 23 

property rights and my economic interests. 24 

Q. Okay, let’s start with your first concern please. 25 

A: The very first sentence talks about consideration or how much money they will 26 

pay to compensate me for all of the known and unknown affects and all of the 27 

rights I am giving up and for all the things they get to do to my land and for what 28 
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they will prevent me from doing on my land and they only will pay me one time at 1 

the signing of the easement agreement. That is a huge problem. 2 

Q: Explain to the Commissioners why that is a problem. 3 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 4 

landowner because they want to have my land forever for use as they see fit so 5 

they can make a daily profit from their customers. If I was to lease ground from 6 

my neighbor I would typically pay twice a year every year as long as they granted 7 

me the rights to use their land. That only makes sense – that is fair. If I was going 8 

to rent a house in town I would typically pay monthly, every month until I gave up 9 

my right to use that house. By TransCanada getting out on the cheap and paying 10 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 11 

revenue collection on the money I would be paid and then pay taxes on and 12 

contribute to this state and this country. It is money I would be putting back into 13 

my local community both spending and stimulating the local economy and 14 

generating more economic activity right here. Instead TransCanada’s shareholders 15 

keep all that money and it never finds its way to Nebraska.  16 

Q: What is your next concern? 17 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 18 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 19 

limited partnership…” and I have no idea who that really is. I have no idea who is 20 

forcing this pipeline on us or who the owners of the entities are, or what are the 21 

assets backing this limited partnership, or who the general partner is, or who all 22 

the limited partners are, and who makes up the ownership of the these partners or 23 

the structure or any of the basic things you would want to know and understand if 24 

you would want to do business with such an outfit. According to TransCanada’s 25 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 26 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 27 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 28 
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basically nothing. That is really scary since the general partner has the liability but 1 

virtually none of the ownership and who knows if it has any other assets. 2 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 3 

percent clear on exactly who could become the owner of over 275 miles of 4 

Nebraska land? 5 

A:  No. 6 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 7 

percent clear on exactly who will be operating and responsible for 8 

approximately 275 miles of tar sands pipeline underneath and through 9 

Nebraska land? 10 

A:  No. 11 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 12 

and the State of Nebraska of TransCanada’s easement terms. 13 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 14 

called “Grantee”)…” and this concerns me because it would allow my easement to 15 

be transferred or sold to someone or some company or country or who knows what 16 

that I don’t know and who we may not want to do business with. This pipeline 17 

would be a huge asset for TransCanada and if they can sell to the highest bidder 18 

that could have terrible impacts upon all of Nebraska depending upon who may 19 

buy it and I don’t know of any safeguards in place for us or the State to veto or 20 

have any say so in who may own, operate, or be responsible for this pipeline in the 21 

future. 22 

Q: Do you think that type of uncertainty and lack of control over a major piece 23 

of infrastructure crossing our State is in the public interest? 24 

A: No, certainly not, in fact, just the opposite. 25 

Q: What’s next? 26 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 27 

really concerns me. Why does the easement and right-of-way have to be perpetual 28 
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and permanent? That is the question myself and my family want an answer to. 1 

Perpetual to me is forever and that doesn’t make sense. 2 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 3 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 4 

data proving there is a perpetual supply of tar sands. I am not aware in 5 

TransCanada’s application where it proves there is a perpetual necessity for this 6 

pipeline. My understanding of energy infrastructure like wind towers is they have 7 

a decommission plan and actually take the towers down when they become 8 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 9 

will, and I want my family or future Nebraska families to have that land as 10 

undisturbed as possible and it is not in my interest or the public interest of 11 

Nebraska to be forced to give up perpetual and permanent rights in the land for 12 

this specific kind of pipeline project. 13 

Q: Okay, what is your next concern? 14 

A: The easement language includes all these things TransCanada can do and it says 15 

“…abandoning in place…” so they can just leave this pipeline under my ground 16 

until the end of time just sitting there while they are not using it, but I am still 17 

prevented from doing on my land and using my land what I would like. If I owned 18 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 19 

there. It doesn’t make sense and it scares me and it is not in my interest or the 20 

public interest of Nebraska to allow this. 21 

Q: Now it looks like we are ready to go to the second page of the Easement is that 22 

right? 23 

A: Yes. 24 

Q: So now on the second page of the Easement what are your concerns? 25 

A: Here the Easement identifies a 24-month deadline to complete construction of the 26 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 27 

starts to run from the moment “actual pipeline installation activities” begin on 28 

Landowners property. It appears that TransCanada would define this phrase as 29 
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needed. It would be wise to explain what types of TransCanada action constitutes  1 

“installation activity” For instance, would the placement and storage of an 2 

excavator or other equipment on or near the Easement property be an activity or 3 

would earth have to be moved before the activity requirement is triggered. This 4 

vague phrase is likely to lead to future disputes and litigation that is not in the best 5 

interest of the welfare of Nebraska and would not protect property interests. The 6 

24-months can also be extended in the case of “force majeure.” My understanding 7 

is that force majeure is often used to insulate a party to a contract when events 8 

occur that are completely out of their control. In TransCanada’s easement this is 9 

expanded to include “without limitation…availability of labor and materials.” 10 

Extending this language to labor and materials is problematic because these are 11 

two variables that TransCanada does have some or significant control over and to 12 

allow extension of the 24-month period over events not truly out of the control of 13 

TransCanada and without further provision for compensation for the Landowner is 14 

not conducive to protection of property rights. 15 

Q: Okay, what is your next concern? 16 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 17 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 18 

reasonable costs and expenses” will pay for damages caused but then limits 19 

TransCanada’s liability to certain circumstances. There is no definition of 20 

“commercially reasonable” and no stated right that the Landowner would get to 21 

determine the amounts of cost or expense that is “commercially reasonable.”  22 

TransCanada excepts out from their liability any damages that are caused by 23 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 24 

Landowner. It is understandable that if the Landowner were to willfully and 25 

intentionally cause damages to the pipeline that Landowner should be liable. 26 

However, anything short of willful misconduct should be the lability of 27 

TransCanada who is subjecting the pipeline on the Landowner and who is making 28 

a daily profit from that pipeline. When evaluating the impact on property rights of 29 
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this provision, you must consider the potentially extremely expensive fight a 1 

Landowner would have over this question of whether or not damage was an act of 2 

negligence. Putting this kind of potential liability upon the Landowner is 3 

incredibly problematic and is detrimental to the protection of property rights. I 4 

don’t think this unilateral power which I can’t do anything about as the landowner 5 

is in the best economic interest of the land in question or the State of Nebraska for 6 

landowners to be treated that way. 7 

Q: Is there any specific event or example you are aware of that makes this 8 

concern more real for you? 9 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 10 

Nemaha County, Nebraska landowner farmers who accidently struck two 11 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 12 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 13 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 14 

copy of the Federal Court Complaint is here as Attachment No. 4.  15 

Q: What is your next concern with the Easement language? 16 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 17 

they choose unless 1) any Landowner use interferes in any way with 18 

TransCanada’s exercise of any of its rights within the Easement, or 2) 19 

TransCanada decides to take any action on the property it deems necessary to 20 

prevent injury, endangerment or interference with anything TransCanada deems 21 

necessary to do on the property. Landowner is also forbidden from excavating 22 

without prior authorization by TransCanada. So my understanding is that 23 

TransCanada will unilaterally determine what Landowner can and can’t do based 24 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 25 

could also completely deny my request to excavate. Further, TransCanada retains 26 

all “privileges necessary or convenient for the full use of the rights” granted to 27 

them in the Easement. Again, TransCanada unilaterally can decide to the 28 

detriment of the property rights of Landowner what TransCanada believes is 29 
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necessary or convenient for it. And there is no option for any additional 1 

compensation to landowner for any right exercised by TransCanada that leads to 2 

the removal of trees or plants or vegetation or buildings or structures or facilities 3 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 4 

rights without having to compensate Landowner for such further destruction or 5 

losses are not conducive to the protection of property rights or economic interest. 6 

Q:  What is the next concern you have? 7 

A: The Easement also allows some rights for Landowner but restricts them at the 8 

same time and again at the sole and unilateral decision making of TransCanada. 9 

TransCanada will determine if the actions of Landowner might in anyway 10 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 11 

any appurtenances thereon to the pipeline itself or to their access to the Easement 12 

or within the Easement and TransCanada retains the right at any time, whether 13 

during growing season or not, to travel “within and along Easement Area on foot 14 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 15 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 16 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 17 

undefined and unilateral restrictions are not conducive to the protection of 18 

property rights or economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 21 

Landowner’s land any debris of any kind without any input or power of 22 

Landowner to demand an alternative method or location of debris disposal. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 27 

“where rock is encountered” mean and why does TransCanada solely get to 28 

determine whether or not this phrase is triggered. This phrase could be used to 29 
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justify installing the pipeline 24 inches beneath the surface. The ability to use this 1 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 2 

affect Landowners property are not conducive to the protection of property rights. 3 

A shallow pipeline is much more likely to become a danger and liability in the 4 

future given farming operations and buried irrigation lines and other factors 5 

common to the current typical agricultural uses of the land in question impacted 6 

by TransCanada’s preferred pipeline route. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are more vague concepts solely at the determination of TransCanada such as 9 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 10 

possible.” There is nothing here that defines this or provides a mechanism for 11 

documenting or memorializing “pre-construction position” so as to minimize 12 

costly legal battles or wasted Landowner time attempting to recreate the soil 13 

condition on their fields or pasture. Such unilateral powers would negatively affect 14 

Landowners property are not conducive to the protection of property rights or 15 

economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 18 

appurtenances thereto in place on, under, across, or through Nebraska land at any 19 

time it chooses. There is no provision for Landowner compensation for such 20 

abandonment nor any right for the Landowner to demand removal. Such unilateral 21 

powers would negatively affect Landowners property are not conducive to the 22 

protection of property rights or economic interest. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: TransCanada has the power to unilaterally move or modify the location of any 25 

Easement area whether permanent or temporary at their sole discretion. 26 

Regardless, if Landowner has taken prior steps relative the their property in 27 

preparation or planning of TransCanada’s taking of the initial easement area(s), 28 

the language here does not require TransCanada to compensate the Landowner if 29 
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they decide to move the easement anywhere on Landowners property. Such 1 

unilateral powers would negatively affect Landowners property are not conducive 2 

to the protection of property rights or economic interests. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 5 

transfer and be applicable to any future owner of the Land in question without the 6 

ability of the future Landowner to modify or negotiation any of the language in 7 

question to which it will be held to comply. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 10 

Easement to any person, company, country, etc. at their sole discretion at anytime 11 

to anyone. This also means that any buyer of the easement could do the same to a 12 

third buyer and so on forever. There is no change of control or sale provision in 13 

place to protect the Landowner or Nebraska or to provide compensation for such 14 

change of control or ownership. It is not conducive to the protection of property 15 

rights or economic interests to allow unilateral unrestricted sale of the Easement 16 

thereby forcing upon the Landowner and our State a new unknown Easement 17 

owner. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: There are many terms in the Easement that are either confusing or undefined terms 20 

that are without context as to whether or not the Landowner would have any say 21 

so in determining what these terms mean or if the evaluation is solely in 22 

TransCanada’s control. Some of these vague undefined terms are as follows: 23 

i. “pipeline installation activities” 24 

ii. “availability of labor and materials”  25 

iii. “commercially reasonable costs and expenses”  26 

iv. “reasonably anticipated and foreseeable costs and expenses”  27 

v. “yield loss damages” 28 

vi. “diminution in the value of the property”  29 
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vii. “substantially same condition”  1 

viii. “an actual or potential hazard”  2 

ix. “efficient”  3 

x. “convenient”  4 

xi. “endangered”  5 

xii. “obstructed”  6 

xiii. “injured”  7 

xiv. “interfered with”  8 

xv. “impaired”  9 

xvi. “suitable crossings”  10 

xvii. “where rock is encountered”  11 

xviii. “as nearly as practicable”  12 

xix. “pre-construction position”  13 

xx. “pre-construction grade”  14 

xxi. “various engineering factors”    15 

Each one of these above terms and phrases as read in the context of the Easement 16 

could be problematic in many ways. Notably, undefined terms tend to only get 17 

definition in further legal proceedings after a dispute arises and the way the 18 

Easement is drafted, TransCanada has sole power to determine when and if a 19 

particular situation conforms with or triggers rights affected by these terms. For 20 

instance, “yield loss damages” should be specifically defined and spelled out 21 

exactly how the landowner is to be compensated and in what events on the front 22 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 23 

the Landowner is without contractual rights to define these terms or determine 24 

when rights related to them trigger and what the affects may be. 25 

Q: Do you have any other concerns about the Easement language that you can 26 

think of at this time? 27 

A: I reserve the right to discuss any additional concerns that I think of at the time of 28 

my live testimony in August. 29 
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Q: Based upon what you have shared with the Commission above regarding 1 

TransCanada’s proposed Easement terms and agreement, do you believe 2 

those to be reasonable or just, under the circumstances of the pipeline’s 3 

impact upon you and your land? 4 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 5 

discussed previously. 6 

Q: Did TransCanada ever offer you financial compensation for the rights that 7 

they sought to obtain in your land, and for what they sought to prevent you 8 

and any future land owner of your property from doing in the future? 9 

A: Yes, we received an offer from them. 10 

Q: As the owner of the land in question and as the person who knows it better 11 

than anyone else, do you believe that TransCanada offered you just, or fair, 12 

compensation for all of what they proposed to take from you so that their tar 13 

sands pipeline could be located across your property? 14 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 15 

offer for all the potential impacts and effects and the rights that I’m giving up, and 16 

what we will be prevented from doing in the future and how their pipeline would 17 

impact my property for ever and ever. 18 

Q: Has TransCanada at any time offered to compensate you annually, such as 19 

wind farm projects do, for the existence of their potential tar sands pipeline 20 

across your property. 21 

A: No, never. 22 

Q: At any time did TransCanada present you with or request that you, as the 23 

owner of the land in question, sign and execute a document called, “Advanced 24 

Release of Damage Claims and Indemnity Agreement?” 25 

A: Yes, they did. 26 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 27 

“Advanced Release of Damage Claims and Indemnity Agreement?  28 

A: Yes, it is. 29 
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Q: What was your understanding of that document? 1 

A: When I read that document in the plain language of that document, it was my 2 

understanding that TransCanada was attempting to pay me a very small amount at 3 

that time in order for me to agree to give up my rights to be compensated from 4 

them in the future related to any damage or impact they may have upon my 5 

property “arising out of, in connection with, or alleged to resulted from 6 

construction or surveying over, under or on” my land. 7 

Q: Did you ever sign that document? 8 

A: No, I did not. 9 

Q: Why not? 10 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 11 

sum of money when I have no idea how bad the impacts or damages that they, or 12 

their contractors, or subcontractors, or other agents or employees, may cause on 13 

my land at any time in the future that resulted from the construction or surveying 14 

or their activities upon my land. 15 

Q: When you reviewed this document, what did it make you feel? 16 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 17 

shield themselves against known and foreseeable impacts that their pipeline, and 18 

the construction of it, would have upon my land.  It made me feel that they knew it 19 

was in their financial interest to pay me as little as possible to prevent me from 20 

ever having the opportunity to seek fair compensation again, and that this must be 21 

based upon their experience of unhappy landowners and situations in other places 22 

where they have built pipelines. 23 

Q: Has TransCanada ever contacted you and specifically asked you if you 24 

thought their proposed location of their proposed pipeline across your land 25 

was in your best interest? 26 

A: No, they have not. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in the public interest of the State of Nebraska? 3 

A: No, they have not. 4 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 5 

Takings Clause? 6 

A: Yes, I am. 7 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 8 

an American citizens property? 9 

A: My understanding is that, according to the United States Constitution, that if the 10 

government is going to take land for public use, then in that case, or by taking for 11 

public use, it can only occur if the private land owner is compensated justly, or 12 

fairly. 13 

Q: Has TransCanada ever contacted you specially to explain the way in which 14 

the public could use its proposed Keystone XL Pipeline? 15 

A: No, they have not. 16 

Q: Can you think of any way in which the public, that is the citizens of the State 17 

of Nebraska, can directly use the proposed TransCanada Keystone XL 18 

Pipeline, as it dissects the State of Nebraska? 19 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 20 

public benefits from this pipeline in any way, how they can use it any way, or how 21 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 22 

that the only reason it’s proposed to come through Nebraska, is that because we 23 

are geographically in the way from between where the privately-owned Tar Sands 24 

are located to where TransCanada wants to ship the Tar Sands to refineries in 25 

Houston, Texas. 26 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 27 

crude petroleum, or oil and petroleum by-products that you would like to 28 

ship in its pipeline? 29 
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A: No, it has not. 1 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-2 

products that you, at this time or any time in the future, would desire to place 3 

for transport within the proposed TransCanada Keystone XL Pipeline? 4 

A: No, I do not. 5 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 6 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-7 

products within the proposed TransCanada Keystone XL Pipeline? 8 

A: No, I do not.  I’ve never heard of such a person or company like that. 9 

Q: Do you pay property taxes for the land that would be affected and impacted 10 

at the proposed TransCanada Keystone XL Pipeline? 11 

A: Yes, I do. 12 

Q: Why do you pay property taxes on that land? 13 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 14 

of that property. 15 

Q: Because you follow the law and pay property taxes, do you believe you 16 

deserve any special consideration or treatment apart from any other person 17 

or company that pays property taxes? 18 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 19 

just what you do. 20 

Q: Do you believe the fact that you pay property taxes entitles you to special 21 

treatment of any kind, or special rights of any kind? 22 

A: No, of course not. 23 

Q: Do you believe the fact that you pay property taxes on your land would be 24 

enough to qualify you to have the power of eminent domain to take land of 25 

your neighbors or other people in your county, or other people across the 26 

state of Nebraska? 27 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 28 

I expect an award for or any type of special consideration. 29 
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Q: Have you at any time ever employed any person other than yourself? 1 

A: Well, yes I have. 2 

Q: Do you believe that the fact that you have, at some point in your life, 3 

employed one or more other persons entitle you to any special treatment or 4 

consideration above and beyond any other Nebraskan that has also employed 5 

one or more persons? 6 

A: No, of course not. 7 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 8 

have at one point employed another person within this state, entitles you to 9 

preferential treatment or consideration of any kind? 10 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 11 

don’t deserve any special treatment or consideration for that fact. 12 

Q: At the beginning of your statement, you briefly described your property that 13 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 14 

give the Commissioners a sense of specifically how you believe the proposed 15 

Keystone XL Pipeline and its preferred route, which proposes to go across 16 

your land, how it would in your opinion based on your knowledge, 17 

experience, and background of your land, affect it.  So please share with the 18 

Commissioners the characteristics of your land that you believe is important 19 

for them to understand, while they evaluate TransCanada’s application for a 20 

route for its proposed pipeline to cross Nebraska and across your land, 21 

specifically. 22 

A: I have included this answer in my attached documents. 23 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 24 

crude oil pipeline in its preferred location, or ultimate location across the 25 

state of Nebraska? 26 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 27 

or even bullied around and being made to feel scared that they did not have any 28 

options but to sign whatever papers TransCanada told them they had to. I am 29 
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aware of folks being threatened that their land would be taken if they didn’t follow 1 

what TransCanada was saying. I am aware of tactics to get people to sign 2 

easements that I don’t believe have any place in Nebraska or anywhere such as 3 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 4 

landowners and convince them they should sign TransCanada’s easement 5 

agreements. I am aware of older folks and widows or widowers feeling they had 6 

no choice but to sign TransCanada’s Easement and they didn’t know they could 7 

fight or stand up for themselves. From a more practical standpoint, I am worried 8 

that according to their answer to our Interrogatory No. 211, TransCanada only 9 

owns and operates one (1) major oil pipeline. They simply do not have the 10 

experience with this type of pipeline and that scares me. There are others but that 11 

is what I can recollect at this time and if I remember more or my recollection is 12 

refreshed I will share those with the Commissioners at the Hearing in August. 13 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 14 

landowner is reasonable or just? 15 

A: No, I do not. 16 

Q: Do you have any concern about limitations that the construction of this 17 

proposed pipeline across your affected land would prevent construction of 18 

future structures upon the portion of your land affected by the proposed 19 

easement and immediately surrounding areas? 20 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 21 

structures directly across or touching the easement, and it would be unwise and I 22 

would be uncomfortable to build anything near the easement for fear of being 23 

blamed in the future should any damage or difficulty result on my property in 24 

regards to the pipeline. 25 

Q: Do you think such a restriction would impact you economically? 26 

A: Well yes, of course.   27 

Q: How do you think such a restriction would impact you economically? 28 
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A: The future of this land may not be exactly how it’s being used as of this moment, 1 

and having the restrictions and limiting my ability to develop my land in certain 2 

ways presents a huge negative economic impact on myself, my family, and any 3 

potential future owner of the property. You have no idea how I or the future owner 4 

may want to use this land in the future or the other land across Nebraska 5 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 6 

ago it would have been hard to imagine all the advances that we have now or how 7 

things change. Because the Easement is forever and TransCanada gets the rights in 8 

my land forever we have to think with a very long term view. By placing their 9 

pipeline on under across and through my land that prevents future development 10 

which greatly negatively impacts future taxes and tax revenue that could have 11 

been generated by the County and State but now will not. When you look at the 12 

short blip of economic activity that the two years of temporary construction efforts 13 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 14 

and restrictions TransCanada is forcing upon us and Nebraska. 15 

Q: Do you have any concerns about the environmental impact of the proposed 16 

pipeline? 17 

A: Yes, I do.   18 

Q: What are some of those concerns? 19 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 20 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 21 

a detrimental impact upon the environment of my land specifically, as well as the 22 

lands near my land and surrounding the proposed pipeline route. 23 

Q: Do you have any other environmental concerns? 24 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 25 

construction and/or maintenance and operation. I am concerned about spills and 26 

leaks that TransCanada has had in the past and will have in the future. This could 27 

be catastrophic to my operations or others and to my county and the State. A 2½% 28 
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detection level for spills is inadequate-a ridiculous safeguard for a pipeline of this 1 

magnitude. More concerns are in my attached documents. 2 

Q: Do you have any thoughts regarding if there would be an impact upon the 3 

natural resources on or near your property due to the proposed pipeline? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 6 

resources of my land, and the lands near and surrounding the proposed pipeline 7 

route. 8 

Q: Do you have any worries about potential impacts from the proposed pipeline 9 

to the soil of your land, or land near you? 10 

A: Yes, I believe that any construction, operation, and/or maintenance of the 11 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 12 

land, as well as land along and surrounding the proposed pipeline route.  This 13 

includes, but is not limited to, the reasons that we discussed above of disturbing 14 

the soil composition and makeup as it has naturally existed for thousands and 15 

millions of years during the construction process, and any future maintenance or 16 

removal process.  I’m gravely concerned about the fertility and the loss of 17 

economic ability of my property to grow the crops, or grow the grasses, or grow 18 

whatever it is at that time they exist on my property or that I may want to grow in 19 

the future, or that a future owner may want to grow.  The land will never be the 20 

same from as it exists now undisturbed to after it is trenched up for the proposed 21 

pipeline. 22 

Q: Do you have any concerns about the potential impact of the proposed pipeline 23 

upon the groundwater over your land, or surrounding lands? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

groundwater of not only under my land, but also near and surrounding the pipeline 27 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 28 
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simple and it is simply too valuable to our State and the country to put at 1 

unreasonable risk. 2 

Q: Do you have any concern about the potential impact of the proposed pipeline 3 

upon the surface water on, or near or around your land? 4 

A: Yes, I have significant concerns that any construction, operation, and/or 5 

maintenance of the proposed Keystone XL Pipeline would have detrimental 6 

impact upon the surface water of not only within my property boundary, but along 7 

and near and surrounding the pipeline route, and in fact, across the state of 8 

Nebraska.   9 

Q: Do you have any concern about the potential impacts of the proposed pipeline 10 

upon the wildlife and plants, other than your growing crops on or near your 11 

land? 12 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 13 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 14 

wildlife and the plants, not only that are located on or can be found upon my land, 15 

but also near and along the proposed pipeline route. 16 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 17 

fair market value of your land? 18 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 19 

pipeline underneath and across and through my property will negatively affect the 20 

fair market value at any point in the future, especially at that point in which I 21 

would need to sell the property, or someone in my family would need to sell the 22 

property.  I do not believe, and certainly would not be willing to pay, the same 23 

price for land that had the pipeline located on it, versus land that did not.  I hope 24 

there is never a point where I’m in a position where I have to sell and have to 25 

realize as much value as I can out of my land.  But because it is my single largest 26 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 27 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 28 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 29 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 1 

not to mention all of the rights you give up by the nature of having the pipeline 2 

due to having the easement that we have previously discussed, for any reasonable 3 

person to think that the existence of the pipeline would not negatively affect my 4 

property’s value. 5 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 6 

testimony? 7 

A: Yes, I have. 8 

Q: Where have you seen that before? 9 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    10 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 11 

believe the portion of the alternative route in Nebraska essentially twins or 12 

parallels Keystone I.  13 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 14 

Application, and as found on Attachment No. 7, here to your testimony, is in 15 

the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that the Keystone mainline alternative route as shown on 18 

Attachment No. 7 included with your testimony here is a major oil pipeline 19 

route that is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 22 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 23 

your testimony, is in the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe there is any potential route for the proposed Keystone XL 26 

Pipeline across, within, under, or through the State of Nebraska that is in the 27 

public interest of the citizens of Nebraska? 28 

A: No, I do not. 29 
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Q: Why do you hold that belief? 1 

A: Because there simply is no public interest based on all of the factors that I am 2 

aware and that I have read and that I have studied that this Commission is to 3 

consider that would establish that a for-profit foreign-owned pipeline that simply 4 

crosses Nebraska because we are geographically in the way between where tar 5 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 6 

public interest of Nebraskans. We derive no benefit from this project. It is not for 7 

public use. Nebraska is simply in the way and when all considerations are taken in 8 

there is no net benefit of any kind for Nebraska should this project be placed in our 9 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 10 

the negative impacts and concerns. 11 

Q: What do you think about the applicant, TransCanada’s argument that its 12 

preferred route for its proposed Keystone XL Pipeline is in the public interest 13 

of Nebraska because it may bring temporary jobs during the construction 14 

phase to Nebraska? 15 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 16 

temporary or on a permanent basis, don’t come with a project that has all the 17 

potential and foreseeable negative impacts, many of which we have discussed here 18 

and other witnesses throughout the course of this hearing have and will discuss.  If 19 

I decide to hire and employ someone to help me out in my farming or ranching 20 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 21 

to my land or my town or my county or my state.  And I’ve hired someone who is 22 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 23 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 24 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 25 

from TransCanada’s own statements that the jobs numbers they originally touted 26 

were determined to be a minute fraction of the permanent jobs that had been 27 

projected. According to their answer to our Interrogatory No. 191, TransCanada 28 

has created only thirty-four (34) jobs within Nebraska working specifically on 29 
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behalf of TransCanada and according to their answer to Interrogatory No. 196, as 1 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 2 

Further, according to their answer to Interrogatory No. 199, TransCanada would 3 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 4 

constructed on its Preferred Route or its Mainline Alternative Route. 5 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 6 

because it would cross your land? 7 

A: No, absolutely not.  I am opposed to this project because it is not in the public 8 

interest, neither within my community nor within our state. 9 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 10 

was to cross someone else’s land? 11 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 12 

the fear and anxiety and potential foreseeable risks and negative impacts that this 13 

type of a project carrying this type of product brings foisted upon anyone in this 14 

state or any other state. 15 

Q: Do you think there is any intelligent route for the proposed Keystone XL 16 

Pipeline to cross the state of Nebraska? 17 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 18 

this project anywhere within Nebraska is within the public interest. Both the 19 

preferred route and the mainline alternative routes are economic liabilities our 20 

state cannot risk. 21 

Q: Have you fully expressed each and every opinion, concern, or fact you would 22 

like the Public Service Commissioners to consider in their review of 23 

TransCanada’s Application? 24 

A: No, I have not. I have shared that which I can think of as of the date I signed this 25 

document below but other things may come to me or my memory may be 26 

refreshed and I will add and address those things at the time of the Hearing in 27 

August and address any additional items at that time as is necessary. Additionally, 28 

I have not had an adequate amount of time to receive and review all of 29 
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TransCanada’s answers to our discovery and the discovery of others so it was 1 

impossible to competently and completely react to that in my testimony here and I 2 

reserve the right to also address anything related to discovery that has not yet 3 

concluded as of the date I signed this document below. Lastly, certain documents 4 

requested have not yet been produced by TransCanada and therefore I may have 5 

additional thoughts on those I will also share at the hearing as needed. 6 

Q: What is it that you are requesting the Public Service Commissioners do in 7 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 8 

across Nebraska? 9 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 10 

a temporary job spike that this project may bring to a few counties and beyond the 11 

relatively small amount of taxes this proposed foreign pipeline would possibly 12 

generate.  And, instead think about the perpetual and forever impacts of this 13 

pipeline as it would have on the landowners specifically, first and foremost, but 14 

also thereby upon the entire state of Nebraska, and to determine that neither the 15 

preferred route nor the Keystone mainline alternative route are in the public 16 

interest of the citizens of the state of Nebraska.   17 

Q: Does Attachment No. 8 here contain other documents you are competent to 18 

speak about that you wish to be part of your testimony and to discuss in more 19 

detail as needed at the August 2017 Hearing?  20 

A: Yes. 21 

Q: Are all of your statements in your testimony provided above true and 22 

accurate as of the date you signed this document to the best of your 23 

knowledge? 24 

A: Yes, they are. 25 

Q: Thank you, I have no further questions at this time and reserve the right to 26 

ask you additional questions at the August 2017 Hearing. 27 
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Q: Please state your name. 1 

A: My name is Joyce Graves. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in York County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Daniel. 16 
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Q:  For the land that would be affected and impacted by the proposed KXL tar 1 

sands pipeline give the Commissioners a sense how long the land has been in 2 

your family and a little history of the land. 3 

A: This land has been in my family for over 150 years.   4 

Q: Do you earn any income from this land? 5 

A: Yes. 6 

Q: Have you depended on the income from your land to support your livelihood 7 

or the livelihood of your family? 8 

A: Yes. 9 

Q: Have you ever in the past or have you thought about in the future leasing all 10 

or a portion of your land in question here? 11 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 12 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 13 

all the restrictions and risks and potential negative impacts to farming or ranching 14 

operations as opposed to land that did not have those same risks. If I was looking 15 

to lease or rent ground I would pay more for comparable non-pipeline land than I 16 

would for comparable pipeline land and I think most folks would think the same 17 

way. This is another negative economic impact that affects the landowner and the 18 

county and the state and will forever and ever should TransCanada’s preferred or 19 

mainline alternative routes be approved. If they were to twin or closely parallel to 20 

Keystone I the vast majority of landowners would be those that already have a 21 

pipeline so there would be considerable less new incremental negative impacts. 22 

Q: Do you have similar concerns about selling the land? 23 

A: Well I hope not to have to sell the land in my lifetime but times change and you 24 

never know what is around the corner and yes I am concerned that if another piece 25 

of ground similar to mine were for sale and it did not have the pipeline and mine 26 

did that I would have a lower selling price. I think this would be true for pipeline 27 

ground on both the preferred and mainline alternative routes. 28 

Q:  What is your intent with your land after you die? 29 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 2, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 
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A: Yes, it is.   1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 



6 
 

A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of about 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 3.  17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 



12 
 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative the their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at anytime 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 



15 
 

Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 4, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement?  3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 19 

crude oil pipeline in its preferred location, or ultimate location across the 20 

state of Nebraska? 21 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 22 

or even bullied around and being made to feel scared that they did not have any 23 

options but to sign whatever papers TransCanada told them they had to. I am 24 

aware of folks being threatened that their land would be taken if they didn’t follow 25 

what TransCanada was saying. I am aware of tactics to get people to sign 26 

easements that I don’t believe have any place in Nebraska or anywhere such as 27 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 28 

landowners and convince them they should sign TransCanada’s easement 29 
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agreements. I am aware of older folks and widows or widowers feeling they had 1 

no choice but to sign TransCanada’s Easement and they didn’t know they could 2 

fight or stand up for themselves. From a more practical standpoint, I am worried 3 

that according to their answer to our Interrogatory No. 211, TransCanada only 4 

owns and operates one (1) major oil pipeline. They simply do not have the 5 

experience with this type of pipeline and that scares me. There are others but that 6 

is what I can recollect at this time and if I remember more or my recollection is 7 

refreshed I will share those with the Commissioners at the Hearing in August. 8 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 9 

landowner is reasonable or just? 10 

A: No, I do not. 11 

Q: Do you have any concern about limitations that the construction of this 12 

proposed pipeline across your affected land would prevent construction of 13 

future structures upon the portion of your land affected by the proposed 14 

easement and immediately surrounding areas? 15 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 16 

structures directly across or touching the easement, and it would be unwise and I 17 

would be uncomfortable to build anything near the easement for fear of being 18 

blamed in the future should any damage or difficulty result on my property in 19 

regards to the pipeline. 20 

Q: Do you think such a restriction would impact you economically? 21 

A: Well yes, of course.   22 

Q: How do you think such a restriction would impact you economically? 23 

A: The future of this land may not be exactly how it’s being used as of this moment, 24 

and having the restrictions and limiting my ability to develop my land in certain 25 

ways presents a huge negative economic impact on myself, my family, and any 26 

potential future owner of the property. You have no idea how I or the future owner 27 

may want to use this land in the future or the other land across Nebraska 28 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 29 
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ago it would have been hard to imagine all the advances that we have now or how 1 

things change. Because the Easement is forever and TransCanada gets the rights in 2 

my land forever we have to think with a very long term view. By placing their 3 

pipeline on under across and through my land that prevents future development 4 

which greatly negatively impacts future taxes and tax revenue that could have 5 

been generated by the County and State but now will not. When you look at the 6 

short blip of economic activity that the two years of temporary construction efforts 7 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 8 

and restrictions TransCanada is forcing upon us and Nebraska. 9 

Q: Do you have any concerns about the environmental impact of the proposed 10 

pipeline? 11 

A: Yes, I do.   12 

Q: What are some of those concerns? 13 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 14 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 15 

a detrimental impact upon the environment of my land specifically, as well as the 16 

lands near my land and surrounding the proposed pipeline route. 17 

Q: Do you have any other environmental concerns? 18 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 19 

construction and/or maintenance and operation. I am concerned about spills and 20 

leaks that TransCanada has had in the past and will have in the future. This could 21 

be catastrophic to my operations or others and to my county and the State. 22 

Q: Do you have any thoughts regarding if there would be an impact upon the 23 

natural resources on or near your property due to the proposed pipeline? 24 

A: Yes, I believe that any construction, operation, and/or maintenance of the 25 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 26 

resources of my land, and the lands near and surrounding the proposed pipeline 27 

route. 28 
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Q: Do you have any worries about potential impacts from the proposed pipeline 1 

to the soil of your land, or land near you? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 4 

land, as well as land along and surrounding the proposed pipeline route.  This 5 

includes, but is not limited to, the reasons that we discussed above of disturbing 6 

the soil composition and makeup as it has naturally existed for thousands and 7 

millions of years during the construction process, and any future maintenance or 8 

removal process.  I’m gravely concerned about the fertility and the loss of 9 

economic ability of my property to grow the crops, or grow the grasses, or grow 10 

whatever it is at that time they exist on my property or that I may want to grow in 11 

the future, or that a future owner may want to grow.  The land will never be the 12 

same from as it exists now undisturbed to after it is trenched up for the proposed 13 

pipeline. 14 

Q: Do you have any concerns about the potential impact of the proposed pipeline 15 

upon the groundwater over your land, or surrounding lands? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

groundwater of not only under my land, but also near and surrounding the pipeline 19 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 20 

simple and it is simply too valuable to our State and the country to put at 21 

unreasonable risk. 22 

Q: Do you have any concern about the potential impact of the proposed pipeline 23 

upon the surface water on, or near or around your land? 24 

A: Yes, I have significant concerns that any construction, operation, and/or 25 

maintenance of the proposed Keystone XL Pipeline would have detrimental 26 

impact upon the surface water of not only within my property boundary, but along 27 

and near and surrounding the pipeline route, and in fact, across the state of 28 

Nebraska.   29 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near your 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon my land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of your land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of my land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Have you ever seen the document that’s marked as Attachment No. 5, to your 26 

testimony? 27 

A: Yes, I have. 28 

Q: Where have you seen that before? 29 
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A: That is a map I think I first saw a couple years ago that shows the Keystone XL    1 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 2 

believe the portion of the alternative route in Nebraska essentially twins or 3 

parallels Keystone I.  4 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 5 

Application, and as found on Attachment No. 6, here to your testimony, is in 6 

the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe that the Keystone mainline alternative route as shown on 9 

Attachment No. 6 included with your testimony here is a major oil pipeline 10 

route that is in the public interest of Nebraska? 11 

A: No, I do not. 12 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 13 

of the proposed pipeline within Nebraska as found in Attachment No. 5 to 14 

your testimony, is in the public interest of Nebraska? 15 

A: No, I do not. 16 

Q: Do you believe there is any potential route for the proposed Keystone XL 17 

Pipeline across, within, under, or through the State of Nebraska that is in the 18 

public interest of the citizens of Nebraska? 19 

A: No, I do not. 20 

Q: Why do you hold that belief? 21 

A: Because there simply is no public interest based on all of the factors that I am 22 

aware and that I have read and that I have studied that this Commission is to 23 

consider that would establish that a for-profit foreign-owned pipeline that simply 24 

crosses Nebraska because we are geographically in the way between where tar 25 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 26 

public interest of Nebraskans. We derive no benefit from this project. It is not for 27 

public use. Nebraska is simply in the way and when all considerations are taken in 28 

there is no net benefit of any kind for Nebraska should this project be placed in our 29 
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state. Even if there was some arguable “benefit” it is not enough to outweigh all 1 

the negative impacts and concerns. 2 

Q: What do you think about the applicant, TransCanada’s argument that it’s 3 

preferred route for its proposed Keystone XL Pipeline is in the public interest 4 

of Nebraska because it may bring temporary jobs during the construction 5 

phase to Nebraska? 6 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 7 

temporary or on a permanent basis, don’t come with a project that has all the 8 

potential and foreseeable negative impacts, many of which we have discussed here 9 

and other witnesses throughout the course of this hearing have and will discuss.  If 10 

I decide to hire and employ someone to help me out in my farming or ranching 11 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 12 

to my land or my town or my county or my state.  And I’ve hired someone who is 13 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 14 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 15 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 16 

from TransCanada’s own statements that the jobs numbers they originally touted 17 

were determined to be a minute fraction of the permanent jobs that had been 18 

projected. According to their answer to our Interrogatory No. 191, TransCanada 19 

has created only thirty-four (34) jobs within Nebraska working specifically on 20 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 21 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 22 

Further, according to their answer to Interrogatory No. 199, TransCanada would 23 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 24 

constructed on its Preferred Route or its Mainline Alternative Route. 25 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 26 

because it would cross your land? 27 

A: No, absolutely not.  I am opposed to this project because it is not in the public 28 

interest, neither within my community nor within our state. 29 
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Q: Would you be happier if instead of crossing your land, this proposed pipeline 1 

was to cross someone else’s land? 2 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 3 

the fear and anxiety and potential foreseeable risks and negative impacts that this 4 

type of a project carrying this type of product brings foisted upon anyone in this 5 

state or any other state. 6 

Q: Do you think there is any intelligent route for the proposed Keystone XL 7 

Pipeline to cross the state of Nebraska? 8 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 9 

this project anywhere within Nebraska is within the public interest.  However, if 10 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 11 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 12 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 13 

preferred route and the mainline alternative routes are economic liabilities our 14 

state cannot risk. 15 

Q: What do you rely upon to make that statement? 16 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 17 

already exists in that area is reason enough as it is not in our best interest or the 18 

public interests to have more major oil pipelines crisscrossing our state. Second, 19 

they have all the infrastructure already there in terms of relationships with the 20 

counties and local officials and first responders along that route. Third, they have 21 

already obtained easements from all the landowners along that route and have 22 

relationships with them. Fourth, that route avoids our most sensitive soils, the 23 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 24 

Aquifer. Sixth, they have already studied that route and previously offered it as an 25 

alternative. Seventh, it just makes the most sense that as a state we would have 26 

some intelligent policy of energy corridors and co-locating this type of 27 

infrastructure near each other. 28 
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Q: Have you fully expressed each and every opinion, concern, or fact you would 1 

like the Public Service Commissioners to consider in their review of 2 

TransCanada’s Application? 3 

A: No, I have not. I have shared that which I can think of as of the date I signed this 4 

document below but other things may come to me or my memory may be 5 

refreshed and I will add and address those things at the time of the Hearing in 6 

August and address any additional items at that time as is necessary. Additionally, 7 

I have not had an adequate amount of time to receive and review all of 8 

TransCanada’s answers to our discovery and the discovery of others so it was 9 

impossible to competently and completely react to that in my testimony here and I 10 

reserve the right to also address anything related to discovery that has not yet 11 

concluded as of the date I signed this document below. Lastly, certain documents 12 

requested have not yet been produced by TransCanada and therefore I may have 13 

additional thoughts on those I will also share at the hearing as needed. 14 

Q: What is it that you are requesting the Public Service Commissioners do in 15 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 16 

across Nebraska? 17 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 18 

a temporary job spike that this project may bring to a few counties and beyond the 19 

relatively small amount of taxes this proposed foreign pipeline would possibly 20 

generate.  And, instead think about the perpetual and forever impacts of this 21 

pipeline as it would have on the landowners specifically, first and foremost, but 22 

also thereby upon the entire state of Nebraska, and to determine that neither the 23 

preferred route nor the Keystone mainline alternative route are in the public 24 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 25 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 26 

an application for a route in Nebraska, that the only potential route that would 27 

make any intelligent sense whatsoever would be twinning or near paralleling of 28 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 29 
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sense to add yet another major oil pipeline crisscrossing our state creating new 1 

pumping stations, creating new impacts on additional counties and communities 2 

and going through all of the court processes with myself and other landowners like 3 

me when this applicant already has relationships with the landowners, the towns 4 

and the communities along Keystone I, and that Keystone I is firmly outside of the 5 

sand hills and a significantly further portion away from the heart of the Ogallala 6 

Aquifer than the preferred route or the Keystone mainline alternative route. 7 

Q: Are all of your statements in your testimony provided above true and 8 

accurate as of the date you signed this document to the best of your 9 

knowledge? 10 

A: Yes, they are. 11 

Q: Thank you, I have no further questions at this time and reserve the right to 12 

ask you additional questions at the August 2017 Hearing. 13 
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Q: Please state your name. 1 

A: My name is Patricia Grosserode. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Boone County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 15 

and or your family? 16 
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A. Yes. 1 

Q:  How long the land has been in your family? 2 

A: The land was purchased by my family in 1972. 3 

Q: Do you earn any income from this land? 4 

A: Yes. 5 

Q: Have you depended on the income from your land to support your livelihood 6 

or the livelihood of your family? 7 

A: Yes. 8 

Q: Have you ever in the past or have you thought about in the future leasing all 9 

or a portion of your land in question here? 10 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 11 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 12 

all the restrictions and risks and potential negative impacts to farming or ranching 13 

operations as opposed to land that did not have those same risks. If I was looking 14 

to lease or rent ground I would pay more for comparable non-pipeline land than I 15 

would for comparable pipeline land and I think most folks would think the same 16 

way. This is another negative economic impact that affects the landowner and the 17 

county and the state and will forever and ever should TransCanada’s preferred or 18 

mainline alternative routes be approved. If they were to twin or closely parallel to 19 

Keystone I the vast majority of landowners would be those that already have a 20 

pipeline so there would be considerable less new incremental negative impacts. 21 

Q: Do you have similar concerns about selling the land? 22 

A: Well I hope not to have to sell the land in my lifetime but times change and you 23 

never know what is around the corner and yes I am concerned that if another piece 24 

of ground similar to mine were for sale and it did not have the pipeline and mine 25 

did that I would have a lower selling price. I think this would be true for pipeline 26 

ground on both the preferred and mainline alternative routes. 27 

Q:  What is your intent with your land after you die? 28 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 3, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 
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A: Yes, it is. 1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative to their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at any time 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement? 3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: As a farmer, ownership of land is very important. It is our income, it is our way of 1 

life and it is our legacy. The fact that a foreign company such as TransCanada can 2 

come through my property and use it for as many years as they want and then do 3 

what they will after they are finished with it is inconceivable to me. I think it is a 4 

privacy issue that they can come on this land whenever they want even though we 5 

still own the land. Land ownership is just that; we own the land. 6 

Q: What else concerns you? 7 

A: I am worried about the leaks. It does happen. It is not a matter of “IF” it will leak 8 

but “WHEN”. I have a well that is used for water for the center pivot. A leak 9 

would damage the water and in turn ruin the crops. A lot of you may think that dirt 10 

is just dirt, but soil is one of the most valuable assets a farmer can have. The better 11 

& richer the soil is, the better the crops it will produce. Any kind of leak and 12 

disruption is unacceptable. This makes me wonder: Who will clean up the leak and 13 

make restitution for the lost profits? There are so many things that affect the land 14 

which are caused by Mother Nature. Things pertaining to my land should be my 15 

decision and not a foreign company taking a piece of my land for their own gain. I 16 

am proud to be a farmer. 17 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 18 

crude oil pipeline in its preferred location, or ultimate location across the 19 

state of Nebraska? 20 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 21 

or even bullied around and being made to feel scared that they did not have any 22 

options but to sign whatever papers TransCanada told them they had to. I am 23 

aware of folks being threatened that their land would be taken if they didn’t follow 24 

what TransCanada was saying. I am aware of tactics to get people to sign 25 

easements that I don’t believe have any place in Nebraska or anywhere such as 26 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 27 

landowners and convince them they should sign TransCanada’s easement 28 

agreements. I am aware of older folks and widows or widowers feeling they had 29 
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no choice but to sign TransCanada’s Easement and they didn’t know they could 1 

fight or stand up for themselves. From a more practical standpoint, I am worried 2 

that according to their answer to our Interrogatory No. 211, TransCanada only 3 

owns and operates one (1) major oil pipeline. They simply do not have the 4 

experience with this type of pipeline and that scares me. There are others but that 5 

is what I can recollect at this time and if I remember more or my recollection is 6 

refreshed I will share those with the Commissioners at the Hearing in August. 7 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 8 

landowner is reasonable or just? 9 

A: No, I do not. 10 

Q: Do you have any concern about limitations that the construction of this 11 

proposed pipeline across your affected land would prevent construction of 12 

future structures upon the portion of your land affected by the proposed 13 

easement and immediately surrounding areas? 14 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 15 

structures directly across or touching the easement, and it would be unwise and I 16 

would be uncomfortable to build anything near the easement for fear of being 17 

blamed in the future should any damage or difficulty result on my property in 18 

regards to the pipeline. 19 

Q: Do you think such a restriction would impact you economically? 20 

A: Well yes, of course.   21 

Q: How do you think such a restriction would impact you economically? 22 

A: The future of this land may not be exactly how it’s being use as of this moment, 23 

and having the restrictions and limiting my ability to develop my land in certain 24 

ways presents a huge negative economic impact on myself, my family, and any 25 

potential future owner of the property. You have no idea how I or the future own 26 

may want to use this land in the future or the other land across Nebraska 27 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 28 

ago it would have been hard to imagine all the advances that we have now or how 29 
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things change. Because the Easement is forever and TransCanada gets the rights in 1 

my land forever we have to think with a very long term view. By placing their 2 

pipeline on under across and through my land that prevents future development 3 

which greatly negatively impacts future taxes and tax revenue that could have 4 

been generated by the County and State but now will not. When you look at the 5 

short blip of economic activity that the two years of temporary construction efforts 6 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 7 

and restrictions TransCanada is forcing upon us and Nebraska. 8 

Q: Do you have any concerns about the environmental impact of the proposed 9 

pipeline? 10 

A: Yes, I do.   11 

Q: What are some of those concerns? 12 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 13 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 14 

a detrimental impact upon the environment of my land specifically, as well as the 15 

lands near my land and surrounding the proposed pipeline route. 16 

Q: Do you have any other environmental concerns? 17 

A: Yes, of course I am concerned about potential breaches or the pipeline, failures in 18 

construction and/or maintenance and operation. I am concerned about spills and 19 

leaks that TransCanada has had in the past and will have in the future. This could 20 

be catastrophic to my operations or others and to my county and the State. 21 

Q: Do you have any thoughts regarding if there would be an impact upon the 22 

natural resources on or near your property due to the proposed pipeline? 23 

A: Yes, I believe that any construction, operation, and/or maintenance of the 24 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 25 

resources of my land, and the lands near and surrounding the proposed pipeline 26 

route. 27 

Q: Do you have any worries about potential impacts from the proposed pipeline 28 

to the soil of your land, or land near you? 29 
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A: Yes, I believe that any construction, operation, and/or maintenance of the 1 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 2 

land, as well as land along and surrounding the proposed pipeline route.  This 3 

includes, but is not limited to, the reasons that we discussed above of disturbing 4 

the soil composition and makeup as it has naturally existed for thousands and 5 

millions of years during the construction process, and any future maintenance or 6 

removal process.  I’m gravely concerned about the fertility and the loss of 7 

economic ability of my property to grow the crops, or grow the grasses, or grow 8 

whatever it is at that time they exist on my property or that I may want to grow in 9 

the future, or that a future owner may want to grow.  The land will never be the 10 

same from as it exists now undisturbed to after it is trenched up for the proposed 11 

pipeline. 12 

Q: Do you have any concerns about the potential impact of the proposed pipeline 13 

upon the groundwater over your land, or surrounding lands? 14 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 15 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 16 

groundwater of not only under my land, but also near and surrounding the pipeline 17 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 18 

simple and it is simply too valuable to our State and the country to put at 19 

unreasonable risk. 20 

Q: Do you have any concern about the potential impact of the proposed pipeline 21 

upon the surface water on, or near or around your land? 22 

A: Yes, I have significant concerns that any construction, operation, and/or 23 

maintenance of the proposed Keystone XL Pipeline would have detrimental 24 

impact upon the surface water of not only within my property boundary, but along 25 

and near and surrounding the pipeline route, and in fact, across the state of 26 

Nebraska.   27 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near your 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon my land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of your land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of my land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 26 

testimony? 27 

A: Yes, I have. 28 

Q: Where have you seen that before? 29 
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A: That is a map I think I first saw a couple years ago that shows the Keystone XL    1 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 2 

believe the portion of the alternative route in Nebraska essentially twins or 3 

parallels Keystone I.  4 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 5 

Application, and as found on Attachment No. 7, here to your testimony, is in 6 

the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe that the Keystone mainline alternative route as shown on 9 

Attachment No. 7 included with your testimony here is a major oil pipeline 10 

route that is in the public interest of Nebraska? 11 

A: No, I do not. 12 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 13 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 14 

A: No, I do not. 15 

Q: Do you believe there is any potential route for the proposed Keystone XL 16 

Pipeline across, within, under, or through the State of Nebraska that is in the 17 

public interest of the citizens of Nebraska? 18 

A: No, I do not. 19 

Q: Why do you hold that belief? 20 

A: Because there simply is no public interest based on all of the factors that I am 21 

aware and that I have read and that I have studied that this Commission is to 22 

consider that would establish that a for-profit foreign-owned pipeline that simply 23 

crosses Nebraska because we are geographically in the way between where tar 24 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 25 

public interest of Nebraskans. We derive no benefit from this project. It is not for 26 

public use. Nebraska is simply in the way and when all considerations are taken in 27 

there is no net benefit of any kind for Nebraska should this project be placed in our 28 
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state. Even if there was some arguable “benefit” it is not enough to outweigh all 1 

the negative impacts and concerns. 2 

Q: What do you think about the applicant, TransCanada’s argument that it’s 3 

preferred route for its proposed Keystone XL Pipeline is in the public interest 4 

of Nebraska because it may bring temporary jobs during the construction 5 

phase to Nebraska? 6 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 7 

temporary or on a permanent basis, don’t come with a project that has all the 8 

potential and foreseeable negative impacts, many of which we have discussed here 9 

and other witnesses throughout the course of this hearing have and will discuss.  If 10 

I decide to hire and employ someone to help me out in my farming or ranching 11 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 12 

to my land or my town or my county or my state.  And I’ve hired someone who is 13 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 14 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 15 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 16 

from TransCanada’s own statements that the jobs numbers they originally touted 17 

were determined to be a minute fraction of the permanent jobs that had been 18 

projected. According to their answer to our Interrogatory No. 191, TransCanada 19 

has created only thirty-four (34) jobs within Nebraska working specifically on 20 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 21 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 22 

Further, according to their answer to Interrogatory No. 199, TransCanada would 23 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 24 

constructed on its Preferred Route or its Mainline Alternative Route. 25 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 26 

because it would cross your land? 27 

A: No, absolutely not.  I am opposed to this project because it is not in the public 28 

interest, neither within my community nor within our state. 29 
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Q: Would you be happier if instead of crossing your land, this proposed pipeline 1 

was to cross someone else’s land? 2 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 3 

the fear and anxiety and potential foreseeable risks and negative impacts that this 4 

type of a project carrying this type of product brings foisted upon anyone in this 5 

state or any other state. 6 

Q: Do you think there is any intelligent route for the proposed Keystone XL 7 

Pipeline to cross the state of Nebraska? 8 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 9 

this project anywhere within Nebraska is within the public interest.  However, if 10 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 11 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 12 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 13 

preferred route and the mainline alternative routes are economic liabilities our 14 

state cannot risk. 15 

Q: What do you rely upon to make that statement? 16 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 17 

already exists in that area is reason enough as it is not in our best interest or the 18 

public interests to have more major oil pipelines crisscrossing our state. Second, 19 

they have all the infrastructure already there in terms of relationships with the 20 

counties and local officials and first responders along that route. Third, they have 21 

already obtained easements from all the landowners long that route and have 22 

relationships with them. Fourth, that route avoids our most sensitive soils, the 23 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 24 

Aquifer. Sixth, they have already studied that route and previously offered it as an 25 

alternative. Seventh, it just makes the most sense that as a state we would have 26 

some intelligent policy of energy corridors and co-locating this type of 27 

infrastructure near each other. 28 
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Q: Do you have any other concerns you would like to reiterate or can think of at 1 

this time you would like the Commissioners to understand? 2 

A: Yes. If the pipeline would happen to go through it would greatly affect my ability 3 

to make my living.  The work on the pipeline would stop any working of the land.  4 

Also, we have a center pivot on this land.  The amount of land that would be used 5 

to put in the pipeline will make us keep reversing the pivot path to work around it.  6 

This is an added cost of electricity. 7 

 Another concern is referencing the erosion of the land.  This land is very hilly & 8 

dirt can wash away from the pipe.  I don’t think they are burying it deep enough.  9 

When I work the land, I am afraid I will hit the pipe with the disc.    At that point, 10 

I would be liable for the spill and could lose everything to pay for it. 11 

 I feel it will be very difficult to produce a crop when the pipe goes as the ground is 12 

too hot. Any crop planted here would dry up due to heat from the pipe.  13 

  In closing, I would rather see that the land be undisturbed.  The ground will never 14 

be put back like it was & takes years to get it back to the way it was. 15 

Q: Have you fully expressed each and every opinion, concern, or fact you would 16 

like the Public Service Commissioners to consider in their review of 17 

TransCanada’s Application? 18 

A: No, I have not. I have shared that which I can think of as of the date I signed this 19 

document below but other things may come to me or my memory may be 20 

refreshed and I will add and address those things at the time of the Hearing in 21 

August and address any additional items at that time as is necessary. Additionally, 22 

I have not had an adequate amount of time to receive and review all of 23 

TransCanada’s answers to our discovery and the discovery of others so it was 24 

impossible to competently and completely react to that in my testimony here and I 25 

reserve the right to also address anything related to discovery that has not yet 26 

concluded as of the date I signed this document below. Lastly, certain documents 27 

requested have not yet been produced by TransCanada and therefore I may have 28 

additional thoughts on those I will also share at the hearing as needed. 29 
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Q: Does Attachment No. 8 here contain other documents you are competent to 1 

speak about that you wish to be part of your testimony and to discuss in more 2 

detail as needed at the August 2017 Hearing?  3 

A: Yes.  4 

Q: What is it that you are requesting the Public Service Commissioners do in 5 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 6 

across Nebraska? 7 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 8 

a temporary job spike that this project may bring to a few counties and beyond the 9 

relatively small amount of taxes this proposed foreign pipeline would possibly 10 

generate.  And, instead think about the perpetual and forever impacts of this 11 

pipeline as it would have on the landowners specifically, first and foremost, but 12 

also thereby upon the entire state of Nebraska, and to determine that neither the 13 

preferred route nor the Keystone mainline alternative route are in the public 14 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 15 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 16 

an application for a route in Nebraska, that the only potential route that would 17 

make any intelligent sense whatsoever would be twinning or near paralleling of 18 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 19 

sense to add yet another major oil pipeline crisscrossing our state creating new 20 

pumping stations, creating new impacts on additional counties and communities 21 

and going through all of the court processes with myself and other landowners like 22 

me when this applicant already has relationships with the landowners, the towns 23 

and the communities along Keystone I, and that Keystone I is firmly outside of the 24 

sand hills and a significantly further portion away from the heart of the Ogallala 25 

Aquifer than the preferred route or the Keystone mainline alternative route. 26 

Q: Are all of your statements in your testimony provided above true and 27 

accurate as of the date you signed this document to the best of your 28 

knowledge? 29 
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A: Yes, they are. 1 

Q: Thank you, I have no further questions at this time and reserve the right to 2 

ask you additional questions at the August 2017 Hearing. 3 
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Q: Please state your name. 1 

A: My name is Terri Harrington. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in York County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: I am a lawyer. 16 
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Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q:  For the land that would be affected and impacted by the proposed KXL tar 4 

sands pipeline give the Commissioners a sense how long the land has been in 5 

your family and a little history of the land. 6 

A: My land has been in my family for generations. My family has built a solar clean 7 

energy barn on the proposed route. We have had land worked with heavy 8 

machinery before and it has always caused it to be much less tillable and 9 

productive. The value of my land would be decreased by having  all the natural 10 

flora and fauna disturbed and the  heavy equipment would destroy and compact 11 

the soil.   12 

Q: Do you earn any income from this land? 13 

A: Yes. 14 

Q: Have you depended on the income from your land to support your livelihood 15 

or the livelihood of your family? 16 

A: Yes. 17 

Q: Have you ever in the past or have you thought about in the future leasing all 18 

or a portion of your land in question here? 19 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 20 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 21 

all the restrictions and risks and potential negative impacts to farming or ranching 22 

operations as opposed to land that did not have those same risks. If I was looking 23 

to lease or rent ground I would pay more for comparable non-pipeline land than I 24 

would for comparable pipeline land and I think most folks would think the same 25 

way. This is another negative economic impact that affects the landowner and the 26 

county and the state and will forever and ever should TransCanada’s preferred or 27 

mainline alternative routes be approved. If they were to twin or closely parallel to 28 
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Keystone I the vast majority of landowners would be those that already have a 1 

pipeline so there would be considerable less new incremental negative impacts. 2 

Q: Do you have similar concerns about selling the land? 3 

A: Well I hope not to have to sell the land in my lifetime but times change and you 4 

never know what is around the corner and yes I am concerned that if another piece 5 

of ground similar to mine were for sale and it did not have the pipeline and mine 6 

did that I would have a lower selling price. I think this would be true for pipeline 7 

ground on both the preferred and mainline alternative routes. 8 

Q:  What is your intent with your land after you die? 9 

A:  Like I said I hope not to have to sell and I hope that it stay in the family for years 10 

to come but I have thought about getting out if this pipeline were to come through. 11 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 12 

Pipeline would cross the land described above and owned by you? 13 

A: Yes. 14 

Q: Were you or an entity for which you are a member, shareholder, or director 15 

previously sued by TransCanada Keystone Pipeline, LP? 16 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 17 

petition for condemnation against our land so it could place its proposed pipeline 18 

within an easement that it wanted to take from us on our land. 19 

Q: Did you defend yourself and your land in that condemnation action? 20 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 21 

and expenses in our resistance of TransCanada’s lawsuit against us. 22 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 23 

incurred? 24 

A: No, they have not. 25 

Q: In its lawsuit against you, did TransCanada identify the amount of your 26 

property that it wanted to take for its proposed pipeline? 27 
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A: The lawsuit against us stated they would take the amount of property that is 1 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 2 

and equipment reasonably necessary to operate the pipeline. 3 

Q: Did TransCanada define what they meant by “property that is reasonably 4 

necessary”? 5 

A: No, they did not. 6 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 7 

property portion of your land? 8 

A: Yes, they did. 9 

Q: Did TransCanada describe what rights it proposed to take related to the 10 

eminent domain property on your land? 11 

A: Yes, they did. 12 

Q: What rights that they proposed to take did they describe? 13 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 14 

operate, and maintain the pipeline and the plant and equipment reasonably 15 

necessary to operate the pipeline, specifically including surveying, laying, 16 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 17 

reconstructing, removing and abandoning one pipeline, together with all fittings,  18 

cathodic protection equipment, pipeline markers, and all their equipment and 19 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 20 

petroleum products, and all by-products thereof.” 21 

Q: Prior to filing an eminent domain lawsuit to take your land that 22 

TransCanada identified, do you believe they attempted to negotiate in good 23 

faith with you? 24 

A: No, I do not. 25 

Q: Did TransCanada at any time approach you with or deliver to you their 26 

proposed easement and right-of-way agreement? 27 

A: Yes, they did. 28 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 1 

agreement, did you understand that they would be purchasing a fee title 2 

interest in your property or that they were taking something else? 3 

A: I understood that they proposed to have the power to take both a temporary 4 

construction easement that could last for a certain period of time and then also a 5 

permanent easement which they described to be 50 feet across or in width, and 6 

that would run the entire portion of my property from where a proposed pipeline 7 

would enter my property until where it would exit the property. 8 

Q: Is the document included with your testimony here as Attachment No. 3, a 9 

true and accurate copy of TransCanada’s proposed Easement and Right-of-10 

Way agreement that they included with their condemnation lawsuit against 11 

you? 12 

A: Yes, it is.   13 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 14 

and Right-of-Way agreement? 15 

A: Yes, I have. 16 

Q: What is your understanding of the significance of the Easement and Right-of-17 

Way agreement as proposed by TransCanada? 18 

A: My understanding is that this is the document that will govern all of the rights and 19 

obligations and duties as well as the limitations of what I can and cannot do and 20 

how I and any future landowner and any person I invite to come onto my property 21 

must behave as well as what TransCanada is and is not responsible for and how 22 

they can use my land. 23 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 24 

agreement do you have any concerns about any portions of it or any of the 25 

language either included in the document or missing from the proposed 26 

document? 27 

A: Yes, I have a number of significant concerns and worries about the document and 28 

how the language included and the language not included potentially negatively 29 
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impacts my land and thereby potentially negatively impacts my community and 1 

my state.   2 

Q: I would like you to walk the Commissioners through each and every one of 3 

your concerns about TransCanada’s proposed Easement and Right-of-Way 4 

agreement so they can develop an understanding of how that language and 5 

the terms of that contract, in your opinion, potentially negatively impacts you 6 

and your land.  So, if you can start at the beginning of that document and 7 

let’s work our way through it, okay? 8 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 9 

Easement and Right-of-Way agreement and how it negatively could affect my 10 

property rights and my economic interests. 11 

Q. Okay, let’s start with your first concern please. 12 

A: The very first sentence talks about consideration or how much money they will 13 

pay to compensate me for all of the known and unknown affects and all of the 14 

rights I am giving up and for all the things they get to do to my land and for what 15 

they will prevent me from doing on my land and they only will pay me one time at 16 

the signing of the easement agreement. That is a huge problem. 17 

Q: Explain to the Commissioners why that is a problem. 18 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 19 

landowner because they want to have my land forever for use as they see fit so 20 

they can make a daily profit from their customers. If I was to lease ground from 21 

my neighbor I would typically pay twice a year every year as long as they granted 22 

me the rights to use their land. That only makes sense – that is fair. If I was going 23 

to rent a house in town I would typically pay monthly, every month until I gave up 24 

my right to use that house. By TransCanada getting out on the cheap and paying 25 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 26 

revenue collection on the money I would be paid and then pay taxes on and 27 

contribute to this state and this country. It is money I would be putting back into 28 

my local community both spending and stimulating the local economy and 29 
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generating more economic activity right here. Instead TransCanada’s shareholders 1 

keep all that money and it never finds its way to Nebraska.  2 

Q: What is your next concern? 3 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 4 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 5 

limited partnership…” and I have no idea who that really is. I have no idea who is 6 

forcing this pipeline on us or who the owners of the entities are, or what are the 7 

assets backing this limited partnership, or who the general partner is, or who all 8 

the limited partners are, and who makes up the ownership of the these partners or 9 

the structure or any of the basic things you would want to know and understand if 10 

you would want to do business with such an outfit. According to TransCanada’s 11 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 12 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 13 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 14 

basically nothing. That is really scary since the general partner has the liability but 15 

virtually none of the ownership and who knows if it has any other assets. 16 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 17 

percent clear on exactly who could become the owner of about 275 miles of 18 

Nebraska land? 19 

A:  No. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who will be operating and responsible for 22 

approximately 275 miles of tar sands pipeline underneath and through 23 

Nebraska land? 24 

A:  No. 25 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 26 

and the State of Nebraska of TransCanada’s easement terms. 27 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 28 

called “Grantee”)…” and this concerns me because it would allow my easement to 29 
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be transferred or sold to someone or some company or country or who knows what 1 

that I don’t know and who we may not want to do business with. This pipeline 2 

would be a huge asset for TransCanada and if they can sell to the highest bidder 3 

that could have terrible impacts upon all of Nebraska depending upon who may 4 

buy it and I don’t know of any safeguards in place for us or the State to veto or 5 

have any say so in who may own, operate, or be responsible for this pipeline in the 6 

future. 7 

Q: Do you think that type of uncertainty and lack of control over a major piece 8 

of infrastructure crossing our State is in the public interest? 9 

A: No, certainly not, in fact, just the opposite. 10 

Q: What’s next? 11 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 12 

really concerns me. Why does the easement and right-of-way have to be perpetual 13 

and permanent? That is the question myself and my family want an answer to. 14 

Perpetual to me is like forever and that doesn’t make sense. 15 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 16 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 17 

data proving there is a perpetual supply of tar sands. I am not aware in 18 

TransCanada’s application where it proves there is a perpetual necessity for this 19 

pipeline. My understanding of energy infrastructure like wind towers is they have 20 

a decommission plan and actually take the towers down when they become 21 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 22 

will, and I want my family or future Nebraska families to have that land as 23 

undisturbed as possible and it is not in my interest or the public interest of 24 

Nebraska to be forced to give up perpetual and permanent rights in the land for 25 

this specific kind of pipeline project. 26 

Q: Okay, what is your next concern? 27 

A: The easement language includes all these things TransCanada can do and it says 28 

“…abandoning in place…” so they can just leave this pipeline under my ground 29 
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until the end of time just sitting there while they are not using it, but I am still 1 

prevented from doing on my land and using my land what I would like. If I owned 2 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 3 

there. It doesn’t make sense and it scares me and it is not in my interest or the 4 

public interest of Nebraska to allow this. 5 

Q: Now it looks like we are ready to go to the second page of the Easement is that 6 

right? 7 

A: Yes. 8 

Q: So now on the second page of the Easement what are your concerns? 9 

A: Here the Easement identifies a 24-month deadline to complete construction of the 10 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 11 

starts to run from the moment “actual pipeline installation activities” begin on 12 

Landowners property. It appears that TransCanada would define this phrase as 13 

needed. It would be wise to explain what types of TransCanada action constitutes  14 

“installation activity” For instance, would the placement and storage of an 15 

excavator or other equipment on or near the Easement property be an activity or 16 

would earth have to be moved before the activity requirement is triggered. This 17 

vague phrase is likely to lead to future disputes and litigation that is not in the best 18 

interest of the welfare of Nebraska and would not protect property interests. The 19 

24-months can also be extended in the case of “force majeure.” My understanding 20 

is that force majeure is often used to insulate a party to a contract when events 21 

occur that are completely out of their control. In TransCanada’s easement this is 22 

expanded to include “without limitation…availability of labor and materials.” 23 

Extending this language to labor and materials is problematic because these are 24 

two variables that TransCanada does have some or significant control over and to 25 

allow extension of the 24-month period over events not truly out of the control of 26 

TransCanada and without further provision for compensation for the Landowner is 27 

not conducive to protection of property rights. 28 

Q: Okay, what is your next concern? 29 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 1 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 2 

reasonable costs and expenses” will pay for damages caused but then limits 3 

TransCanada’s liability to certain circumstances. There is no definition of 4 

“commercially reasonable” and no stated right that the Landowner would get to 5 

determine the amounts of cost or expense that is “commercially reasonable.”  6 

TransCanada excepts out from their liability any damages that are caused by 7 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 8 

Landowner. It is understandable that if the Landowner were to willfully and 9 

intentionally cause damages to the pipeline that Landowner should be liable. 10 

However, anything short of willful misconduct should be the lability of 11 

TransCanada who is subjecting the pipeline on the Landowner and who is making 12 

a daily profit from that pipeline. When evaluating the impact on property rights of 13 

this provision, you must consider the potentially extremely expensive fight a 14 

Landowner would have over this question of whether or not damage was an act of 15 

negligence. Putting this kind of potential liability upon the Landowner is 16 

incredibly problematic and is detrimental to the protection of property rights. I 17 

don’t think this unilateral power which I can’t do anything about as the landowner 18 

is in the best economic interest of the land in question or the State of Nebraska for 19 

landowners to be treated that way. 20 

Q: Is there any specific event or example you are aware of that makes this 21 

concern more real for you? 22 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 23 

Nemaha County, Nebraska landowner farmers who accidently struck two 24 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 25 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 26 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 27 

copy of the Federal Court Complaint is here as Attachment No. 4. 28 

Q: What is your next concern with the Easement language? 29 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 1 

they choose unless 1) any Landowner use interferes in any way with 2 

TransCanada’s exercise of any of its rights within the Easement, or 2) 3 

TransCanada decides to take any action on the property it deems necessary to 4 

prevent injury, endangerment or interference with anything TransCanada deems 5 

necessary to do on the property. Landowner is also forbidden from excavating 6 

without prior authorization by TransCanada. So my understanding is that 7 

TransCanada will unilaterally determine what Landowner can and can’t do based 8 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 9 

could also completely deny my request to excavate. Further, TransCanada retains 10 

all “privileges necessary or convenient for the full use of the rights” granted to 11 

them in the Easement. Again, TransCanada unilaterally can decide to the 12 

detriment of the property rights of Landowner what TransCanada believes is 13 

necessary or convenient for it. And there is no option for any additional 14 

compensation to landowner for any right exercised by TransCanada that leads to 15 

the removal of trees or plants or vegetation or buildings or structures or facilities 16 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 17 

rights without having to compensate Landowner for such further destruction or 18 

losses are not conducive to the protection of property rights or economic interest. 19 

Q:  What is the next concern you have? 20 

A: The Easement also allows some rights for Landowner but restricts them at the 21 

same time and again at the sole and unilateral decision making of TransCanada. 22 

TransCanada will determine if the actions of Landowner might in anyway 23 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 24 

any appurtenances thereon to the pipeline itself or to their access to the Easement 25 

or within the Easement and TransCanada retains the right at any time, whether 26 

during growing season or not, to travel “within and along Easement Area on foot 27 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 28 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 29 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 1 

undefined and unilateral restrictions are not conducive to the protection of 2 

property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 5 

Landowner’s land any debris of any kind without any input or power of 6 

Landowner to demand an alternative method or location of debris disposal. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 11 

“where rock is encountered” mean and why does TransCanada solely get to 12 

determine whether or not this phrase is triggered. This phrase could be used to 13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 14 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 15 

affect Landowners property are not conducive to the protection of property rights. 16 

A shallow pipeline is much more likely to become a danger and liability in the 17 

future given farming operations and buried irrigation lines and other factors 18 

common to the current typical agricultural uses of the land in question impacted 19 

by TransCanada’s preferred pipeline route. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: There are more vague concepts solely at the determination of TransCanada such as 22 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 23 

possible.” There is nothing here that defines this or provides a mechanism for 24 

documenting or memorializing “pre-construction position” so as to minimize 25 

costly legal battles or wasted Landowner time attempting to recreate the soil 26 

condition on their fields or pasture. Such unilateral powers would negatively affect 27 

Landowners property are not conducive to the protection of property rights or 28 

economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 2 

appurtenances thereto in place on, under, across, or through Nebraska land at any 3 

time it chooses. There is no provision for Landowner compensation for such 4 

abandonment nor any right for the Landowner to demand removal. Such unilateral 5 

powers would negatively affect Landowners property are not conducive to the 6 

protection of property rights or economic interest. As a lawyer I understand the 7 

importance of terms, of the fine print of contracts, and there simply must be 8 

language that requires TransCanada to pay for any leaks and damage and to 9 

remove the pipeline when it is no longer used. They should have to pay dearly for 10 

what they are doing.  The possibility of contamination is too great to leave it in the 11 

ground for our heirs to deal with. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: TransCanada has the power to unilaterally move or modify the location of any 14 

Easement area whether permanent or temporary at their sole discretion. 15 

Regardless, if Landowner has taken prior steps relative the their property in 16 

preparation or planning of TransCanada’s taking of the initial easement area(s), 17 

the language here does not require TransCanada to compensate the Landowner if 18 

they decide to move the easement anywhere on Landowners property. Such 19 

unilateral powers would negatively affect Landowners property are not conducive 20 

to the protection of property rights or economic interests. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 23 

transfer and be applicable to an future owner of the Land in question without the 24 

ability of the future Landowner to modify or negotiation any of the language in 25 

question to which it will be held to comply. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 28 

Easement to any person, company, country, etc. at their sole discretion at any time 29 
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to anyone. This also means that any buyer of the easement could do the same to a 1 

third buyer and so on forever. There is no change of control or sale provision in 2 

place to protect the Landowner or Nebraska or to provide compensation for such 3 

change of control or ownership. It is not conducive to the protection of property 4 

rights or economic interests to allow unilateral unrestricted sale of the Easement 5 

thereby forcing upon the Landowner and our State a new unknown Easement 6 

owner. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are many terms in the Easement that are either confusing or undefined terms 9 

that are without context as to whether or not the Landowner would have any say 10 

so in determining what these terms mean or if the evaluation is solely in 11 

TransCanada’s control. Some of these vague undefined terms are as follows: 12 

i. “pipeline installation activities” 13 

ii. “availability of labor and materials”  14 

iii. “commercially reasonable costs and expenses”  15 

iv. “reasonably anticipated and foreseeable costs and expenses”  16 

v. “yield loss damages” 17 

vi. “diminution in the value of the property”  18 

vii. “substantially same condition”  19 

viii. “an actual or potential hazard”  20 

ix. “efficient”  21 

x. “convenient”  22 

xi. “endangered”  23 

xii. “obstructed”  24 

xiii. “injured”  25 

xiv. “interfered with”  26 

xv. “impaired”  27 

xvi. “suitable crossings”  28 

xvii. “where rock is encountered”  29 
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xviii. “as nearly as practicable”  1 

xix. “pre-construction position”  2 

xx. “pre-construction grade”  3 

xxi. “various engineering factors”    4 

Each one of these above terms and phrases as read in the context of the Easement 5 

could be problematic in many ways. Notably, undefined terms tend to only get 6 

definition in further legal proceedings after a dispute arises and the way the 7 

Easement is drafted, TransCanada has sole power to determine when and if a 8 

particular situation conforms with or triggers rights affected by these terms. For 9 

instance, “yield loss damages” should be specifically defined and spelled out 10 

exactly how the landowner is to be compensated and in what events on the front 11 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 12 

the Landowner is without contractual rights to define these terms or determine 13 

when rights related to them trigger and what the affects may be. 14 

Q: Do you have any other concerns about the Easement language that you can 15 

think of at this time? 16 

A: I reserve the right to discuss any additional concerns that I think of at the time of 17 

my live testimony in August. 18 

Q: Based upon what you have shared with the Commission above regarding 19 

TransCanada’s proposed Easement terms and agreement, do you believe 20 

those to be reasonable or just, under the circumstances of the pipeline’s 21 

impact upon you and your land? 22 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 23 

discussed previously. 24 

Q: Did TransCanada ever offer you financial compensation for the rights that 25 

they sought to obtain in your land, and for what they sought to prevent you 26 

and any future land owner of your property from doing in the future? 27 

A: Yes, we received an offer from them. 28 
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Q: As the owner of the land in question and as the person who knows it better 1 

than anyone else, do you believe that TransCanada offered you just, or fair, 2 

compensation for all of what they proposed to take from you so that their tar 3 

sands pipeline could be located across your property? 4 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 5 

offer for all the potential impacts and effects and the rights that I’m giving up, and 6 

what I will be prevented from doing in the future and how their pipeline would 7 

impact my property for ever and ever. 8 

Q: Has TransCanada at any time offered to compensate you annually, such as 9 

wind farm projects do, for the existence of their potential tar sands pipeline 10 

across your property. 11 

A: No, never. 12 

Q: At any time did TransCanada present you with or request that you, as the 13 

owner of the land in question, sign and execute a document called, “Advanced 14 

Release of Damage Claims and Indemnity Agreement?” 15 

A: Yes, they did. 16 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 17 

“Advanced Release of Damage Claims and Indemnity Agreement?  18 

A: Yes, it is. 19 

Q: What was your understanding of that document? 20 

A: When I read that document in the plain language of that document, it was my 21 

understanding that TransCanada was attempting to pay me a very small amount at 22 

that time in order for me to agree to give up my rights to be compensated from 23 

them in the future related to any damage or impact they may have upon my 24 

property “arising out of, in connection with, or alleged to resulted from 25 

construction or surveying over, under or on” my land. 26 

Q: Did you ever sign that document? 27 

A: No, I did not. 28 

Q: Why not? 29 
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A; Because I do not believe that it is fair or just to try to get me to agree to a small 1 

sum of money when I have no idea how bad the impacts or damages that they, or 2 

their contractors, or subcontractors, or other agents or employees, may cause on 3 

my land at any time in the future that resulted from the construction or surveying 4 

or their activities upon my land. 5 

Q: When you reviewed this document, what did it make you feel? 6 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 7 

shield themselves against known and foreseeable impacts that their pipeline, and 8 

the construction of it, would have upon my land.  It made me feel that they knew it 9 

was in their financial interest to pay me as little as possible to prevent me from 10 

ever having the opportunity to seek fair compensation again, and that this must be 11 

based upon their experience of unhappy landowners and situations in other places 12 

where they have built pipelines. 13 

Q: Has TransCanada ever contacted you and specifically asked you if you 14 

thought their proposed location of their proposed pipeline across your land 15 

was in your best interest? 16 

A: No, they have not. 17 

Q: Has TransCanada ever contacted you and specifically asked you if you 18 

thought their proposed location of their proposed pipeline across your land 19 

was in the public interest of the State of Nebraska? 20 

A: No, they have not. 21 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 22 

Takings Clause? 23 

A: Yes, I am. 24 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 25 

an American citizens property? 26 

A: My understanding is that, according to the United States Constitution, that if the 27 

government is going to take land for public use, then in that case, or by taking for 28 
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public use, it can only occur if the private land owner is compensated justly, or 1 

fairly. 2 

Q: Has TransCanada ever contacted you specially to explain the way in which 3 

the public could use its proposed Keystone XL Pipeline? 4 

A: No, they have not. 5 

Q: Can you think of any way in which the public, that is the citizens of the State 6 

of Nebraska, can directly use the proposed TransCanada Keystone XL 7 

Pipeline, as it dissects the State of Nebraska? 8 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 9 

public benefits from this pipeline in any way, how they can use it any way, or how 10 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 11 

that the only reason it’s proposed to come through Nebraska, is that because we 12 

are geographically in the way from between where the privately-owned Tar Sands 13 

are located to where TransCanada wants to ship the Tar Sands to refineries in 14 

Houston, Texas. 15 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 16 

crude petroleum, or oil and petroleum by-products that you would like to 17 

ship in its pipeline? 18 

A: No, it has not. 19 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-20 

products that you, at this time or any time in the future, would desire to place 21 

for transport within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not. 23 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 24 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-25 

products within the proposed TransCanada Keystone XL Pipeline? 26 

A: No, I do not.  I’ve never heard of such a person or company like that. 27 

Q: Do you pay property taxes for the land that would be affected and impacted 28 

at the proposed TransCanada Keystone XL Pipeline? 29 
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A: Yes, I do. 1 

Q: Why do you pay property taxes on that land? 2 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 3 

of that property. 4 

Q: Because you follow the law and pay property taxes, do you believe you 5 

deserve any special consideration or treatment apart from any other person 6 

or company that pays property taxes? 7 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 8 

just what you do. 9 

Q: Do you believe the fact that you pay property taxes entitles you to special 10 

treatment of any kind, or special rights of any kind? 11 

A: No, of course not. 12 

Q: Do you believe the fact that you pay property taxes on your land would be 13 

enough to qualify you to have the power of eminent domain to take land of 14 

your neighbors or other people in your county, or other people across the 15 

state of Nebraska? 16 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 17 

I expect an award for or any type of special consideration. 18 

Q: Have you at any time ever employed any person other than yourself? 19 

A: Well, yes I have. 20 

Q: Do you believe that the fact that you have, at some point in your life, 21 

employed one or more other persons entitle you to any special treatment or 22 

consideration above and beyond any other Nebraskan that has also employed 23 

one or more persons? 24 

A: No, of course not. 25 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 26 

have at one point employed another person within this state, entitles you to 27 

preferential treatment or consideration of any kind? 28 
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A: No, of course not.  If I choose to employ someone that decision is up to me.  I 1 

don’t deserve any special treatment or consideration for that fact. 2 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 3 

crude oil pipeline in its preferred location, or ultimate location across the 4 

state of Nebraska? 5 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 6 

or even bullied around and being made to feel scared that they did not have any 7 

options but to sign whatever papers TransCanada told them they had to. I am 8 

aware of folks being threatened that their land would be taken if they didn’t follow 9 

what TransCanada was saying. I am aware of tactics to get people to sign 10 

easements that I don’t believe have any place in Nebraska or anywhere such as 11 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 12 

landowners and convince them they should sign TransCanada’s easement 13 

agreements. I am aware of older folks and widows or widowers feeling they had 14 

no choice but to sign TransCanada’s Easement and they didn’t know they could 15 

fight or stand up for themselves. From a more practical standpoint, I am worried 16 

that according to their answer to our Interrogatory No. 211, TransCanada only 17 

owns and operates one (1) major oil pipeline. They simply do not have the 18 

experience with this type of pipeline and that scares me. There are others but that 19 

is what I can recollect at this time and if I remember more or my recollection is 20 

refreshed I will share those with the Commissioners at the Hearing in August. 21 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 22 

landowner is reasonable or just? 23 

A: No, I do not. 24 

Q: Do you have any concern about limitations that the construction of this 25 

proposed pipeline across your affected land would prevent construction of 26 

future structures upon the portion of your land affected by the proposed 27 

easement and immediately surrounding areas? 28 
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A: Well yes, of course I do.  We would not be able to build many, if any, types of 1 

structures directly across or touching the easement, and it would be unwise and I 2 

would be uncomfortable to build anything near the easement for fear of being 3 

blamed in the future should any damage or difficulty result on my property in 4 

regards to the pipeline. 5 

Q: Do you think such a restriction would impact you economically? 6 

A: Well yes, of course.   7 

Q: How do you think such a restriction would impact you economically? 8 

A: The future of this land may not be exactly how it’s being used as of this moment, 9 

and having the restrictions and limiting my ability to develop my land in certain 10 

ways presents a huge negative economic impact on myself, my family, and any 11 

potential future owner of the property. You have no idea how I or the future owner 12 

may want to use this land in the future or the other land across Nebraska 13 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 14 

ago it would have been hard to imagine all the advances that we have now or how 15 

things change. Because the Easement is forever and TransCanada gets the rights in 16 

my land forever we have to think with a very long term view. By placing their 17 

pipeline on under across and through my land that prevents future development 18 

which greatly negatively impacts future taxes and tax revenue that could have 19 

been generated by the County and State but now will not. When you look at the 20 

short blip of economic activity that the two years of temporary construction efforts 21 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 22 

and restrictions TransCanada is forcing upon us and Nebraska. 23 

Q: Do you have any concerns about the environmental impact of the proposed 24 

pipeline? 25 

A: Yes, I do.   26 

Q: What are some of those concerns? 27 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 28 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 29 
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a detrimental impact upon the environment of my land specifically, as well as the 1 

lands near my land and surrounding the proposed pipeline route. 2 

Q: Do you have any other environmental concerns? 3 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 4 

construction and/or maintenance and operation. I am concerned about spills and 5 

leaks that TransCanada has had in the past and will have in the future. This could 6 

be catastrophic to my operations or others and to my county and the State. 7 

Q: Do you have any thoughts regarding if there would be an impact upon the 8 

natural resources on or near your property due to the proposed pipeline? 9 

A: Yes, I believe that any construction, operation, and/or maintenance of the 10 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 11 

resources of my land, and the lands near and surrounding the proposed pipeline 12 

route. 13 

Q: Do you have any worries about potential impacts from the proposed pipeline 14 

to the soil of your land, or land near you? 15 

A: Yes, I believe that any construction, operation, and/or maintenance of the 16 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 17 

land, as well as land along and surrounding the proposed pipeline route.  This 18 

includes, but is not limited to, the reasons that we discussed above of disturbing 19 

the soil composition and makeup as it has naturally existed for thousands and 20 

millions of years during the construction process, and any future maintenance or 21 

removal process.  I’m gravely concerned about the fertility and the loss of 22 

economic ability of my property to grow the crops, or grow the grasses, or grow 23 

whatever it is at that time they exist on my property or that I may want to grow in 24 

the future, or that a future owner may want to grow.  The land will never be the 25 

same from as it exists now undisturbed to after it is trenched up for the proposed 26 

pipeline. 27 

Q: Do you have any concerns about the potential impact of the proposed pipeline 28 

upon the groundwater over your land, or surrounding lands? 29 
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A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 1 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 2 

groundwater of not only under my land, but also near and surrounding the pipeline 3 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 4 

simple and it is simply too valuable to our State and the country to put at 5 

unreasonable risk. 6 

Q: Do you have any concern about the potential impact of the proposed pipeline 7 

upon the surface water on, or near or around your land? 8 

A: Yes, I have significant concerns that any construction, operation, and/or 9 

maintenance of the proposed Keystone XL Pipeline would have detrimental 10 

impact upon the surface water of not only within my property boundary, but along 11 

and near and surrounding the pipeline route, and in fact, across the state of 12 

Nebraska.   13 

Q: Do you have any concern about the potential impacts of the proposed pipeline 14 

upon the wildlife and plants, other than your growing crops on or near your 15 

land? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

wildlife and the plants, not only that are located on or can be found upon my land, 19 

but also near and along the proposed pipeline route. 20 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 21 

fair market value of your land? 22 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 23 

pipeline underneath and across and through my property will negatively affect the 24 

fair market value at any point in the future, especially at that point in which I 25 

would need to sell the property, or someone in my family would need to sell the 26 

property.  I do not believe, and certainly would not be willing to pay, the same 27 

price for land that had the pipeline located on it, versus land that did not.  I hope 28 

there is never a point where I’m in a position where I have to sell and have to 29 
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realize as much value as I can out of my land.  But because it is my single largest 1 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 2 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 3 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 4 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 5 

not to mention all of the rights you give up by the nature of having the pipeline 6 

due to having the easement that we have previously discussed, for any reasonable 7 

person to think that the existence of the pipeline would not negatively affect my 8 

property’s value. 9 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 10 

testimony? 11 

A: Yes, I have. 12 

Q: Where have you seen that before? 13 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    14 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 15 

believe the portion of the alternative route in Nebraska essentially twins or 16 

parallels Keystone I.  17 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 18 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 19 

your testimony, is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 22 

Application, and as found on Attachment No. 7, here to your testimony, is in 23 

the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe that the Keystone mainline alternative route as shown on 26 

Attachment No. 7 included with your testimony here is a major oil pipeline 27 

route that is in the public interest of Nebraska? 28 

A: No, I do not. 29 
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Q: Do you believe there is any potential route for the proposed Keystone XL 1 

Pipeline across, within, under, or through the State of Nebraska that is in the 2 

public interest of the citizens of Nebraska? 3 

A: No, I do not. 4 

Q: Why do you hold that belief? 5 

A: Because there simply is no public interest based on all of the factors that I am 6 

aware and that I have read and that I have studied that this Commission is to 7 

consider that would establish that a for-profit foreign-owned pipeline that simply 8 

crosses Nebraska because we are geographically in the way between where tar 9 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 10 

public interest of Nebraskans. We derive no benefit from this project. It is not for 11 

public use. Nebraska is simply in the way and when all considerations are taken in 12 

there is no net benefit of any kind for Nebraska should this project be placed in our 13 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 14 

the negative impacts and concerns. 15 

Q: What do you think about the applicant, TransCanada’s argument that it’s 16 

preferred route for its proposed Keystone XL Pipeline is in the public interest 17 

of Nebraska because it may bring temporary jobs during the construction 18 

phase to Nebraska? 19 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 20 

temporary or on a permanent basis, don’t come with a project that has all the 21 

potential and foreseeable negative impacts, many of which we have discussed here 22 

and other witnesses throughout the course of this hearing have and will discuss.  If 23 

I decide to hire and employ someone to help me out in my farming or ranching 24 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 25 

to my land or my town or my county or my state.  And I’ve hired someone who is 26 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 27 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 28 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 29 
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from TransCanada’s own statements that the jobs numbers they originally touted 1 

were determined to be a minute fraction of the permanent jobs that had been 2 

projected. According to their answer to our Interrogatory No. 191, TransCanada 3 

has created only thirty-four (34) jobs within Nebraska working specifically on 4 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 5 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 6 

Further, according to their answer to Interrogatory No. 199, TransCanada would 7 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 8 

constructed on its Preferred Route or its Mainline Alternative Route. 9 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 10 

because it would cross your land? 11 

A: No, absolutely not.  I am opposed to this project because it is not in the public 12 

interest, neither within my community nor within our state. 13 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 14 

was to cross someone else’s land? 15 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 16 

the fear and anxiety and potential foreseeable risks and negative impacts that this 17 

type of a project carrying this type of product brings foisted upon anyone in this 18 

state or any other state. 19 

Q: Do you think there is any intelligent route for the proposed Keystone XL 20 

Pipeline to cross the state of Nebraska? 21 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 22 

this project anywhere within Nebraska is within the public interest.  However, if 23 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 24 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 25 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 26 

preferred route and the mainline alternative routes are economic liabilities our 27 

state cannot risk. 28 

Q: What do you rely upon to make that statement? 29 
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A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 1 

already exists in that area is reason enough as it is not in our best interest or the 2 

public interests to have more major oil pipelines crisscrossing our state. Second, 3 

they have all the infrastructure already there in terms of relationships with the 4 

counties and local officials and first responders along that route. Third, they have 5 

already obtained easements from all the landowners along that route and have 6 

relationships with them. Fourth, that route avoids our most sensitive soils, the 7 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 8 

Aquifer. Sixth, they have already studied that route and previously offered it as an 9 

alternative. Seventh, it just makes the most sense that as a state we would have 10 

some intelligent policy of energy corridors and co-locating this type of 11 

infrastructure near each other.  12 

Q: Do you have any other concerns you would like to reiterate or can think of at 13 

this time you would like the Commissioners to understand? 14 

A: Yes. I would never buy land with a pipeline running under it.  You could never 15 

have underground sprinklers or irrigation which may be the wave of the future.  16 

We could never put a home on the land because we can’t excavate so it stops us 17 

from freely using the land as we might wish to in the future.  My heirs will be 18 

affected for many decades to come and in a manner that is not even foreseeable at 19 

present. Dirty oil flowing under my land and the contamination of the land by 20 

putting something completely unnatural under the soil and then having it placed 21 

right above the valuable and pristine Ogallala aquifer decreases the value of my 22 

land. It is my understanding that pipelines leak and leak without detection many 23 

times.  How will the Ogallala aquifer ever be cleaned up if there is a leak? 24 

Q: Have you fully expressed each and every opinion, concern, or fact you would 25 

like the Public Service Commissioners to consider in their review of 26 

TransCanada’s Application? 27 

A: No, I have not. I have shared that which I can think of as of the date I signed this 28 

document below but other things may come to me or my memory may be 29 
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refreshed and I will add and address those things at the time of the Hearing in 1 

August and address any additional items at that time as is necessary. Additionally, 2 

I have not had an adequate amount of time to receive and review all of 3 

TransCanada’s answers to our discovery and the discovery of others so it was 4 

impossible to competently and completely react to that in my testimony here and I 5 

reserve the right to also address anything related to discovery that has not yet 6 

concluded as of the date I signed this document below. Lastly, certain documents 7 

requested have not yet been produced by TransCanada and therefore I may have 8 

additional thoughts on those I will also share at the hearing as needed. 9 

Q: What is it that you are requesting the Public Service Commissioners do in 10 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 11 

across Nebraska? 12 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 13 

a temporary job spike that this project may bring to a few counties and beyond the 14 

relatively small amount of taxes this proposed foreign pipeline would possibly 15 

generate.  And, instead think about the perpetual and forever impacts of this 16 

pipeline as it would have on the landowners specifically, first and foremost, but 17 

also thereby upon the entire state of Nebraska, and to determine that neither the 18 

preferred route nor the Keystone mainline alternative route are in the public 19 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 20 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 21 

an application for a route in Nebraska, that the only potential route that would 22 

make any intelligent sense whatsoever would be twinning or near paralleling of 23 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 24 

sense to add yet another major oil pipeline crisscrossing our state creating new 25 

pumping stations, creating new impacts on additional counties and communities 26 

and going through all of the court processes with myself and other landowners like 27 

me when this applicant already has relationships with the landowners, the towns 28 

and the communities along Keystone I, and that Keystone I is firmly outside of the 29 



29 
 

sand hills and a significantly further portion away from the heart of the Ogallala 1 

Aquifer than the preferred route or the Keystone mainline alternative route. 2 

Q: Are all of your statements in your testimony provided above true and 3 

accurate as of the date you signed this document to the best of your 4 

knowledge? 5 

A: Yes, they are. 6 

Q: Thank you, I have no further questions at this time and reserve the right to 7 

ask you additional questions at the August 2017 Hearing. 8 
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Q: Please state your name. 1 

A: My name is Rick Hammond. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: No, but I am a tenant of Terri Harrington who is a Landowner Intervenor and my 6 

sister-in-law. I farm her land that would be affected by the proposed preferred 7 

pipeline route of TransCanada. Her land is located in York County. 8 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 9 

photo(s) of the land in question here with the area of the proposed KXL 10 

pipeline depicted?  11 

A: Yes. 12 

Q: What do you do for a living? 13 

A: I am Farmer. 14 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 15 

and or your family? 16 
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A. Yes. 1 

Q:  For the land that would be affected and impacted by the proposed KXL tar 2 

sands pipeline give the Commissioners a sense how long the land has been in 3 

your family. 4 

A: The land has been in my wife’s family for generations. Collectively, we built a 5 

solar clean energy barn on the proposed route. We have had land worked with 6 

heavy machinery before and it has always caused it to be much less tillable and 7 

productive. The value of the land would be decreased by having all the natural 8 

flora and fauna disturbed and the heavy equipment would destroy and compact the 9 

soil.   10 

Q: Do you earn any income from this land? 11 

A: Yes. 12 

Q: Have you depended on the income from the land to support your livelihood or 13 

the livelihood of your family? 14 

A: Yes. 15 

Q: Do you have concerns about your sister-in-law being able to selling the land? 16 

A: Well I hope she never has to sell the land but as a farmer who has bought land 17 

before and attended auctions and who is familiar with what factors you consider 18 

when bidding on farm land, I am concerned that if another piece of ground similar 19 

to hers was for sale at the same time and it did not have the pipeline and hers did 20 

that she would have a lower selling price. I think this would be true for pipeline 21 

ground on both the preferred and mainline alternative routes. 22 

Q: Have you thought about whether or not you would be willing to pay the same 23 

rental payments for the land if the proposed route is approve and the KXL 24 

pipeline goes through the land as you are today without it? 25 

A: Yes, I have thought of it and that concerns me. The owner is my sister-in-law 26 

which makes that even more difficult but as a business owner and farmer I have to 27 

also control my costs and risks the best I can. For instance, if there are damages to 28 

crops and loss in yields, I need to take that real possibility into account. I need to 29 
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factor in the likelihood of deferred payment or no payment or even budgeting in 1 

legal expenses to fight about damages caused by the pipeline. These are all real 2 

world things that have and do occur. I just don’t know if I could agree to carry on 3 

with the same payment arrangements if the land were to change so dramatically as 4 

it would if a major oil pipeline is present.  5 

Q: Was your sister-in-law or an entity for which she is a member, shareholder, 6 

or director previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, in 2015.  TransCanada Keystone Pipeline LP sued her by filing a petition for 8 

condemnation against her land so it could place its proposed pipeline within an 9 

easement that it wanted to take from her. 10 

Q: Did she defend herself and the land in that condemnation action? 11 

A: Yes. She hired lawyers to defend and protect us and we helped with the legal fees 12 

and expenses actually incurred in her and our collective resistance of 13 

TransCanada’s lawsuit. 14 

Q: Has TransCanada reimbursed her or you for any of the expenses or costs for 15 

fees incurred? 16 

A: No, they have not. 17 

Q: Did TransCanada describe what rights it proposed to take related to the 18 

eminent domain property on the land? 19 

A: Yes, they did. 20 

Q: What rights that they proposed to take did they describe? 21 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 22 

operate, and maintain the pipeline and the plant and equipment reasonably 23 

necessary to operate the pipeline, specifically including surveying, laying, 24 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 25 

reconstructing, removing and abandoning one pipeline, together with all fittings,  26 

cathodic protection equipment, pipeline markers, and all their equipment and 27 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 28 

petroleum products, and all by-products thereof.” 29 
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Q: Prior to filing an eminent domain lawsuit, do you believe TransCanada 1 

attempted to negotiate in good faith? 2 

A: No, I do not. 3 

Q: Have you ever reviewed TransCanada’s proposed easement and right-of-way 4 

agreement? 5 

A: Yes. 6 

Q: At the time you reviewed TransCanada’s easement and right-of-way 7 

agreement, did you understand that they would be purchasing a fee title 8 

interest in the property or that they were taking something else? 9 

A: I understood that they proposed to have the power to take both a temporary 10 

construction easement that could last for a certain period of time and then also a 11 

permanent easement which they described to be 50 feet across or in width, and 12 

that would run the entire portion of the property from where a proposed pipeline 13 

would enter the property until where it would exit the property. 14 

Q: Is the document included with your testimony here as Attachment No. 3, a 15 

true and accurate copy of TransCanada’s proposed Easement and Right-of-16 

Way agreement that they included with their condemnation lawsuit? 17 

A: Yes, it is.   18 

Q: What is your understanding of the significance of the Easement and Right-of-19 

Way agreement as proposed by TransCanada? 20 

A: My understanding is that this is the document that will govern all of the rights and 21 

obligations and duties as well as the limitations of what can and cannot be done 22 

and how I and any future landowner and any person I invite to come onto the 23 

property must behave as well as what TransCanada is and is not responsible for 24 

and how they can use the land. 25 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 26 

agreement do you have any concerns about any portions of it or any of the 27 

language either included in the document or missing from the proposed 28 

document? 29 
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A: Yes, I have a number of significant concerns and worries about the document and 1 

how the language included and the language not included potentially negatively 2 

impacts the land, my rights, and thereby potentially negatively impacts my 3 

community and my state.   4 

Q: I would like you to walk the Commissioners through each and every one of 5 

your concerns about TransCanada’s proposed Easement and Right-of-Way 6 

agreement so they can develop an understanding of how that language and 7 

the terms of that contract, in your opinion, potentially negatively impacts you 8 

and the land.  So, if you can start at the beginning of that document and let’s 9 

work our way through it, okay? 10 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 11 

Easement and Right-of-Way agreement and how it negatively could affect the 12 

property rights and my economic interests. 13 

Q. Okay, let’s start with your first concern please. 14 

A: The very first sentence talks about consideration or how much money they will 15 

pay to compensate for all of the known and unknown affects and all of the rights 16 

being given up and for all the things they get to do to the land and for what they 17 

will prevent us from doing on the land and they only will pay a one time at the 18 

signing of the easement agreement. That is a huge problem. 19 

Q: Explain to the Commissioners why that is a problem. 20 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 21 

landowner because they want to have the land forever for use as they see fit so 22 

they can make a daily profit from their customers. As a tenant, I lease the ground 23 

and I pay twice a year every year so periodically and annually. That only makes 24 

sense – that is fair. If I was going to rent a house in town I would typically pay 25 

monthly, every month until I gave up my right to use that house. By TransCanada 26 

getting out on the cheap and paying once in today’s dollars that is monthly, bi-27 

annual, or at least an annual loss in tax revenue collection on the money Terri 28 

would be paid and then pay taxes on and contribute to this state and this country. It 29 
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is money she would be putting back into the local community both spending and 1 

stimulating the local economy and generating more economic activity right here. 2 

Instead TransCanada’s shareholders keep the money and it never finds its way to 3 

Nebraska.  4 

Q: What is your next concern? 5 

A: The first paragraph goes on to say Grantor, which is the landowner, “does hereby 6 

grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a limited 7 

partnership…” and I have no idea who that really is. I have no idea who is forcing 8 

this pipeline on us or who the owners of the entities are, or what are the assets 9 

backing this limited partnership, or who the general partner is, or who all the 10 

limited partners are, and who makes up the ownership of the these partners or the 11 

structure or any of the basic things you would want to know and understand if you 12 

would want to do business with such an outfit. According to TransCanada’s 13 

answer to Interrogatory No. 28, as of the date I signed this testimony, a limited 14 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 15 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 16 

basically nothing. That is really scary since the general partner has the liability but 17 

virtually none of the ownership and who knows if it has any other assets. 18 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 19 

percent clear on exactly who could become the owner of about 275 miles of 20 

Nebraska land? 21 

A:  No. 22 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 23 

percent clear on exactly who will be operating and responsible for 24 

approximately 275 miles of tar sands pipeline underneath and through 25 

Nebraska land? 26 

A:  No. 27 

Q: Okay, let’s continue please with your concerns of the impacts upon the land 28 

and the State of Nebraska of TransCanada’s easement terms. 29 
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A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 1 

called “Grantee”)…” and this concerns me because it would allow the easement to 2 

be transferred or sold to someone or some company or country or who knows what 3 

that we don’t know and who we may not want to do business with. This pipeline 4 

would be a huge asset for TransCanada and if they can sell to the highest bidder 5 

that could have terrible impacts upon all of Nebraska depending upon who may 6 

buy it and I don’t know of any safeguards in place for us or the State to veto or 7 

have any say so in who may own, operate, or be responsible for this pipeline in the 8 

future. 9 

Q: Do you think that type of uncertainty and lack of control over a major piece 10 

of infrastructure crossing our State is in the public interest? 11 

A: No, certainly not, in fact, just the opposite. 12 

Q: What’s next? 13 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 14 

really concerns me. Why does the easement and right-of-way have to be perpetual 15 

and permanent? That is the question myself and my family want an answer to. 16 

Perpetual to me is forever and that doesn’t make sense. 17 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 18 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 19 

data proving there is a perpetual supply of tar sands. I am not aware in 20 

TransCanada’s application where it proves there is a perpetual necessity for this 21 

pipeline. My understanding of energy infrastructure like wind towers is they have 22 

a decommission plan and actually take the towers down when they become 23 

obsolete or no longer needed. Nothing manmade lasts forever. The land however 24 

will, if we are all smart about this, and I want my family or future Nebraska 25 

families to have that land as undisturbed as possible and it is not in my interest or 26 

the public interest of Nebraska to be forced to give up perpetual and permanent 27 

rights in the land for this specific kind of pipeline project. 28 

Q: Okay, what is your next concern? 29 
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A: The easement language includes all these things TransCanada can do and it says 1 

“…abandoning in place…” so they can just leave this pipeline under the ground 2 

until the end of time just sitting there while they are not using it, but we are still 3 

prevented from doing on the land and using the land as we would like. If I owned 4 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 5 

there. It doesn’t make sense and it scares me and it is not in our interest or the 6 

public interest of Nebraska to allow this. 7 

Q: Now it looks like we are ready to go to the second page of the Easement is that 8 

right? 9 

A: Yes. 10 

Q: So now on the second page of the Easement what are your concerns? 11 

A: Here the Easement identifies a 24-month deadline to complete construction of the 12 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 13 

starts to run from the moment “actual pipeline installation activities” begin on 14 

Landowners property. It appears that TransCanada would define this phrase as 15 

needed. It would be wise to explain what types of TransCanada action constitutes  16 

“installation activity” For instance, would the placement and storage of an 17 

excavator or other equipment on or near the Easement property be an activity or 18 

would earth have to be moved before the activity requirement is triggered. This 19 

vague phrase is likely to lead to future disputes and litigation that is not in the best 20 

interest of the welfare of Nebraska and would not protect property interests. The 21 

24-months can also be extended in the case of “force majeure.” My understanding 22 

is that force majeure is often used to insulate a party to a contract when events 23 

occur that are completely out of their control. In TransCanada’s easement this is 24 

expanded to include “without limitation…availability of labor and materials.” 25 

Extending this language to labor and materials is problematic because these are 26 

two variables that TransCanada does have some or significant control over and to 27 

allow extension of the 24-month period over events not truly out of the control of 28 
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TransCanada and without further provision for compensation for the Landowner is 1 

not conducive to protection of property rights. 2 

Q: Okay, what is your next concern? 3 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 4 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 5 

reasonable costs and expenses” will pay for damages caused but then limits 6 

TransCanada’s liability to certain circumstances. There is no definition of 7 

“commercially reasonable” and no stated right that the Landowner would get to 8 

determine the amounts of cost or expense that is “commercially reasonable.”  9 

TransCanada excepts out from their liability any damages that are caused by 10 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 11 

Landowner. It is understandable that in Landowner were to willfully and 12 

intentionally cause damages to the pipeline that Landowner should be liable. 13 

However, anything short of willful misconduct should be the lability of 14 

TransCanada who is subjecting the pipeline on the Landowner and who is making 15 

a daily profit from that pipeline. When evaluating the impact on property rights of 16 

this provision, you must consider the potentially extremely expensive fight a 17 

Landowner would have over this question of whether or not damage was an act of 18 

negligence. Putting this kind of potential liability upon the Landowner is 19 

incredibly problematic and is detrimental to the protection of property rights. I 20 

don’t think this unilateral power which I can’t do anything about as the landowner 21 

is in the best economic interest of the land in question or the State of Nebraska for 22 

landowners to be treated that way. 23 

Q: Is there any specific event or example you are aware of that makes this 24 

concern more real for you? 25 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 26 

Nemaha County, Nebraska landowner farmers who accidently struck two 27 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 28 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 29 
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negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 1 

copy of the Federal Court Complaint is here as Attachment No. 4. 2 

Q: What is your next concern with the Easement language? 3 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 4 

they choose unless 1) any Landowner use interferes in any way with 5 

TransCanada’s exercise of any of its rights within the Easement, or 2) 6 

TransCanada decides to take any action on the property it deems necessary to 7 

prevent injury, endangerment or interference with anything TransCanada deems 8 

necessary to do on the property. Landowner is also forbidden from excavating 9 

without prior authorization by TransCanada. So my understanding is that 10 

TransCanada will unilaterally determine what Landowner can and can’t do based 11 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 12 

could also completely deny my request to excavate. Further, TransCanada retains 13 

all “privileges necessary or convenient for the full use of the rights” granted to 14 

them in the Easement. Again, TransCanada unilaterally can decide to the 15 

detriment of the property rights of Landowner what TransCanada believes is 16 

necessary or convenient for it. And there is no option for any additional 17 

compensation to landowner for any right exercised by TransCanada that leads to 18 

the removal of trees or plants or vegetation or buildings or structures or facilities 19 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 20 

rights without having to compensate Landowner for such further destruction or 21 

losses are not conducive to the protection of property rights or economic interest. 22 

Q:  What is the next concern you have? 23 

A: The Easement also allows some rights for Landowner but restricts them at the 24 

same time and again at the sole and unilateral decision making of TransCanada. 25 

TransCanada will determine if the actions of Landowner might in anyway 26 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 27 

any appurtenances thereon to the pipeline itself or to their access to the Easement 28 

or within the Easement and TransCanada retains the right at any time, whether 29 
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during growing season or not, to travel “within and along Easement Area on foot 1 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 2 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 3 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 4 

undefined and unilateral restrictions are not conducive to the protection of 5 

property rights or economic interest. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 8 

Landowner’s land any debris of any kind without any input or power of 9 

Landowner to demand an alternative method or location of debris disposal. Such 10 

unilateral powers would negatively affect Landowners property are not conducive 11 

to the protection of property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 14 

“where rock is encountered” mean and why does TransCanada solely get to 15 

determine whether or not this phrase is triggered. This phrase could be used to 16 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 17 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 18 

affect Landowners property are not conducive to the protection of property rights. 19 

A shallow pipeline is much more likely to become a danger and liability in the 20 

future given farming operations and buried irrigation lines and other factors 21 

common to the current typical agricultural uses of the land in question impacted 22 

by TransCanada’s preferred pipeline route. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: There are more vague concepts solely at the determination of TransCanada such as 25 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 26 

possible.” There is nothing here that defines this or provides a mechanism for 27 

documenting or memorializing “pre-construction position” so as to minimize 28 

costly legal battles or wasted Landowner time attempting to recreate the soil 29 
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condition on their fields or pasture. Such unilateral powers would negatively affect 1 

Landowners property are not conducive to the protection of property rights or 2 

economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 5 

appurtenances thereto in place on, under, across, or through Nebraska land at any 6 

time it chooses. There is no provision for Landowner compensation for such 7 

abandonment nor any right for the Landowner to demand removal. Such unilateral 8 

powers would negatively affect Landowners property are not conducive to the 9 

protection of property rights or economic interest. As a lawyer I understand the 10 

importance of terms, of the fine print of contracts, and there simply must be 11 

language that requires TransCanada to pay for any leaks and damage and to 12 

remove the pipeline when it is no longer used. They should have to pay dearly for 13 

what they are doing.  The possibility of contamination is too great to leave it in the 14 

ground for our heirs to deal with. 15 

Q:  What is the next concern you have with the Easement language? 16 

A: TransCanada has the power to unilaterally move or modify the location of any 17 

Easement area whether permanent or temporary at their sole discretion. 18 

Regardless, if Landowner has taken prior steps relative the their property in 19 

preparation or planning of TransCanada’s taking of the initial easement area(s), 20 

the language here does not require TransCanada to compensate the Landowner if 21 

they decide to move the easement anywhere on Landowners property. Such 22 

unilateral powers would negatively affect Landowners property are not conducive 23 

to the protection of property rights or economic interests. 24 

Q:  What is the next concern you have with the Easement language? 25 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 26 

transfer and be applicable to any future owner of the Land in question without the 27 

ability of the future Landowner to modify or negotiation any of the language in 28 

question to which it will be held to comply. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 2 

Easement to any person, company, country, etc. at their sole discretion at anytime 3 

to anyone. This also means that any buyer of the easement could do the same to a 4 

third buyer and so on forever. There is no change of control or sale provision in 5 

place to protect the Landowner or Nebraska or to provide compensation for such 6 

change of control or ownership. It is not conducive to the protection of property 7 

rights or economic interests to allow unilateral unrestricted sale of the Easement 8 

thereby forcing upon the Landowner and our State a new unknown Easement 9 

owner. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are many terms in the Easement that are either confusing or undefined terms 12 

that are without context as to whether or not the Landowner would have any say 13 

so in determining what these terms mean or if the evaluation is solely in 14 

TransCanada’s control. Some of these vague undefined terms are as follows: 15 

i. “pipeline installation activities” 16 

ii. “availability of labor and materials”  17 

iii. “commercially reasonable costs and expenses”  18 

iv. “reasonably anticipated and foreseeable costs and expenses”  19 

v. “yield loss damages” 20 

vi. “diminution in the value of the property”  21 

vii. “substantially same condition”  22 

viii. “an actual or potential hazard”  23 

ix. “efficient”  24 

x. “convenient”  25 

xi. “endangered”  26 

xii. “obstructed”  27 

xiii. “injured”  28 

xiv. “interfered with”  29 
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xv. “impaired”  1 

xvi. “suitable crossings”  2 

xvii. “where rock is encountered”  3 

xviii. “as nearly as practicable”  4 

xix. “pre-construction position”  5 

xx. “pre-construction grade”  6 

xxi. “various engineering factors”    7 

Each one of these above terms and phrases as read in the context of the Easement 8 

could be problematic in many ways. Notably, undefined terms tend to only get 9 

definition in further legal proceedings after a dispute arises and the way the 10 

Easement is drafted, TransCanada has sole power to determine when and if a 11 

particular situation conforms with or triggers rights affected by these terms. For 12 

instance, “yield loss damages” should be specifically defined and spelled out 13 

exactly how the landowner is to be compensated and in what events on the front 14 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 15 

the Landowner is without contractual rights to define these terms or determine 16 

when rights related to them trigger and what the affects may be. 17 

Q: Do you have any other concerns about the Easement language that you can 18 

think of at this time? 19 

A: I reserve the right to discuss any additional concerns that I think of at the time of 20 

my live testimony in August. 21 

Q: Based upon what you have shared with the Commission above regarding 22 

TransCanada’s proposed Easement terms and agreement, do you believe 23 

those to be reasonable or just, under the circumstances of the pipeline’s 24 

impact upon you or the land? 25 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 26 

discussed previously. 27 

Q: As the farmer of the land in question and as the person who knows it better 28 

than anyone else, do you believe that TransCanada offered a just, or fair, 29 
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compensation for all of what they proposed to take so that their tar sands 1 

pipeline could be located across the property? 2 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 3 

offer for all the potential impacts and effects and the rights that are being given up, 4 

and what will be prevented from doing in the future and how their pipeline would 5 

impact the property forever and ever. 6 

Q: Has TransCanada at any time offered annual compensation, such as wind 7 

farm projects do, for the existence of their potential tar sands pipeline across 8 

the property. 9 

A: No, never. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across the land was 12 

in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across the land was 16 

in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Have you at any time ever employed any person other than yourself? 24 

A: Well, yes I have. 25 

Q: Do you believe that the fact that you have, at some point in your life, 26 

employed one or more other persons entitle you to any special treatment or 27 

consideration above and beyond any other Nebraskan that has also employed 28 

one or more persons? 29 
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A: No, of course not. 1 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 2 

have at one point employed another person within this state, entitles you to 3 

preferential treatment or consideration of any kind? 4 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 5 

don’t deserve any special treatment or consideration for that fact. 6 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 7 

crude oil pipeline in its preferred location, or ultimate location across the 8 

state of Nebraska? 9 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 10 

or even bullied around and being made to feel scared that they did not have any 11 

options but to sign whatever papers TransCanada told them they had to. I am 12 

aware of folks being threatened that their land would be taken if they didn’t follow 13 

what TransCanada was saying. I am aware of tactics to get people to sign 14 

easements that I don’t believe have any place in Nebraska or anywhere such as 15 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 16 

landowners and convince them they should sign TransCanada’s easement 17 

agreements. I am aware of older folks and widows or widowers feeling they had 18 

no choice but to sign TransCanada’s Easement and they didn’t know they could 19 

fight or stand up for themselves. From a more practical standpoint, I am worried 20 

that according to their answer to Interrogatory No. 211, TransCanada only owns 21 

and operates one (1) major oil pipeline. They simply do not have the experience 22 

with this type of pipeline and that scares me. There are others but that is what I can 23 

recollect at this time and if I remember more or my recollection is refreshed I will 24 

share those with the Commissioners at the Hearing in August. 25 

Q: Do you have any concern about limitations that the construction of this 26 

proposed pipeline across your affected land would prevent construction of 27 

future structures upon the portion of the land affected by the proposed 28 

easement and immediately surrounding areas? 29 
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A: Well yes, of course I do.  We would not be able to build many, if any, types of 1 

structures directly across or touching the easement, and it would be unwise and I 2 

would be uncomfortable to build anything near the easement for fear of being 3 

blamed in the future should any damage or difficulty result on the property in 4 

regards to the pipeline. 5 

Q: Do you think such a restriction would have economic impacts? 6 

A: Well yes, of course.   7 

Q: How do you think such a restriction would impact you economically? 8 

A: The future of this land may not be exactly how it’s being used as of this moment, 9 

and having the restrictions and limiting my ability to develop the land in certain 10 

ways presents a huge negative economic impact on myself, my family, and any 11 

potential future farmer or owner of the property. Fifty years ago it would have 12 

been hard to imagine all the advances that we have now or how things change. 13 

Because the Easement is forever and TransCanada gets the rights in the land 14 

forever we have to think with a very long term view. By placing their pipeline on 15 

under across and through the land that prevents future development which greatly 16 

negatively impacts future taxes and tax revenue that could have been generated by 17 

the County and State but now will not. When you look at the short blip of 18 

economic activity that the two years of temporary construction efforts may bring, 19 

that is far outweighed by the perpetual and forever loss of opportunity and 20 

restrictions TransCanada is forcing upon us and Nebraska. 21 

Q: Do you have any concerns about the environmental impact of the proposed 22 

pipeline? 23 

A: Yes, I do.   24 

Q: What are some of those concerns? 25 

A: I am concerned that any construction, operation, and/or maintenance of the 26 

proposed Keystone XL Pipeline would have a detrimental impact upon the 27 

environment of the land specifically, as well as the lands near this land and 28 

surrounding the proposed pipeline route. 29 
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Q: Do you have any other environmental concerns? 1 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 2 

construction and/or maintenance and operation. I am concerned about spills and 3 

leaks that TransCanada has had in the past and will have in the future. This could 4 

be catastrophic to my operations or others and to my county and the State. 5 

Q: Do you have any thoughts regarding if there would be an impact upon the 6 

natural resources on or near your property due to the proposed pipeline? 7 

A: Yes, I believe that any construction, operation, and/or maintenance of the 8 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 9 

resources of the land, and the lands near and surrounding the proposed pipeline 10 

route. 11 

Q: Do you have any worries about potential impacts from the proposed pipeline 12 

to the soil of the land, or land near you? 13 

A: Yes, I believe that any construction, operation, and/or maintenance of the 14 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 15 

land, as well as land along and surrounding the proposed pipeline route.  This 16 

includes, but is not limited to, the reasons that we discussed above of disturbing 17 

the soil composition and makeup as it has naturally existed for thousands and 18 

millions of years during the construction process, and any future maintenance or 19 

removal process.  I’m gravely concerned about the fertility and the loss of 20 

economic ability of the property to grow the crops, or grow the grasses, or grow 21 

whatever it is at that time they exist on the property or that I may want to grow in 22 

the future, or that a future owner may want to grow.  The land will never be the 23 

same from as it exists now undisturbed to after it is trenched up for the proposed 24 

pipeline. 25 

Q: Do you have any concerns about the potential impact of the proposed pipeline 26 

upon the groundwater over the land, or surrounding lands? 27 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 28 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 29 
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groundwater of not only under the land, but also near and surrounding the pipeline 1 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 2 

simple and it is simply too valuable to our State and the country to put at 3 

unreasonable risk. 4 

Q: Do you have any concern about the potential impact of the proposed pipeline 5 

upon the surface water on, or near or around the land? 6 

A: Yes, I have significant concerns that any construction, operation, and/or 7 

maintenance of the proposed Keystone XL Pipeline would have detrimental 8 

impact upon the surface water of not only within the property boundary, but along 9 

and near and surrounding the pipeline route, and in fact, across the state of 10 

Nebraska.   11 

Q: Do you have any concern about the potential impacts of the proposed pipeline 12 

upon the wildlife and plants, other than your growing crops on or near the 13 

land? 14 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 15 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 16 

wildlife and the plants, not only that are located on or can be found upon the land, 17 

but also near and along the proposed pipeline route. 18 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 19 

fair market value of the land? 20 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 21 

pipeline underneath and across and through the property will negatively affect the 22 

fair market value at any point in the future, especially at that point in which 23 

someone in my family would need to sell the property.  I do not believe, and 24 

certainly would not be willing to pay, the same price for land that had the pipeline 25 

located on it, versus land that did not.  There are just too many risks, unknowns, 26 

impacts and uncertainties, not to mention all of the rights you give up by the 27 

nature of having the pipeline due to having the easement that we have previously 28 
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discussed, for any reasonable person to think that the existence of the pipeline 1 

would not negatively affect the property’s value. 2 

Q: Have you ever seen the document that’s marked as Attachment No. 5, to your 3 

testimony? 4 

A: Yes, I have. 5 

Q: Where have you seen that before? 6 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    7 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 8 

believe the portion of the alternative route in Nebraska essentially twins or 9 

parallels Keystone I.  10 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 11 

in Attachment No. 5 to your testimony, is in the public interest of Nebraska? 12 

A: No, I do not. 13 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 14 

Application, and as found on Attachment No. 6, here to your testimony, is in 15 

the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that the Keystone mainline alternative route as shown on 18 

Attachment No. 6 included with your testimony here is a major oil pipeline 19 

route that is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe there is any potential route for the proposed Keystone XL 22 

Pipeline across, within, under, or through the State of Nebraska that is in the 23 

public interest of the citizens of Nebraska? 24 

A: No, I do not. 25 

Q: Why do you hold that belief? 26 

A: Because there simply is no public interest based on all of the factors that I am 27 

aware and that I have read and that I have studied that this Commission is to 28 

consider that would establish that a for-profit foreign-owned pipeline that simply 29 
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crosses Nebraska because we are geographically in the way between where tar 1 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 2 

public interest of Nebraskans. We derive no benefit from this project. It is not for 3 

public use. Nebraska is simply in the way and when all considerations are taken in 4 

there is no net benefit of any kind for Nebraska should this project be placed in our 5 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 6 

the negative impacts and concerns. 7 

Q: What do you think about the applicant, TransCanada’s argument that it’s 8 

preferred route for its proposed Keystone XL Pipeline is in the public interest 9 

of Nebraska because it may bring temporary jobs during the construction 10 

phase to Nebraska? 11 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 12 

temporary or on a permanent basis, don’t come with a project that has all the 13 

potential and foreseeable negative impacts, many of which we have discussed here 14 

and other witnesses throughout the course of this hearing have and will discuss.  If 15 

I decide to hire and employ someone to help me out in my farming or ranching 16 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 17 

to the land or my town or my county or my state.  And I’ve hired someone who is 18 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 19 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 20 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 21 

from TransCanada’s own statements that the jobs numbers they originally touted 22 

were determined to be a minute fraction of the permanent jobs that had been 23 

projected. According to their answer to our Interrogatory No. 191, TransCanada 24 

has created only thirty-four (34) jobs within Nebraska working specifically on 25 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 26 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 27 

Further, according to their answer to Interrogatory No. 199, TransCanada would 28 
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only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 1 

constructed on its Preferred Route or its Mainline Alternative Route. 2 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 3 

because it would cross the land? 4 

A: No, absolutely not.  I am opposed to this project because it is not in the public 5 

interest, neither within my community nor within our state. 6 

Q: Would you be happier if instead of crossing the land, this proposed pipeline 7 

was to cross someone else’s land? 8 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 9 

the fear and anxiety and potential foreseeable risks and negative impacts that this 10 

type of a project carrying this type of product brings foisted upon anyone in this 11 

state or any other state. 12 

Q: Do you think there is any intelligent route for the proposed Keystone XL 13 

Pipeline to cross the state of Nebraska? 14 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 15 

this project anywhere within Nebraska is within the public interest.  However, if 16 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 17 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 18 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 19 

preferred route and the mainline alternative routes are economic liabilities our 20 

state cannot risk. 21 

Q: What do you rely upon to make that statement? 22 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 23 

already exists in that area is reason enough as it is not in our best interest or the 24 

public interests to have more major oil pipelines crisscrossing our state. Second, 25 

they have all the infrastructure already there in terms of relationships with the 26 

counties and local officials and first responders along that route. Third, they have 27 

already obtained easements from all the landowners along that route and have 28 

relationships with them. Fourth, that route avoids our most sensitive soils, the 29 
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sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 1 

Aquifer. Sixth, they have already studied that route and previously offered it as an 2 

alternative. Seventh, it just makes the most sense that as a state we would have 3 

some intelligent policy of energy corridors and co-locating this type of 4 

infrastructure near each other.  5 

Q: Do you have any other concerns you would like to reiterate or can think of at 6 

this time you would like the Commissioners to understand? 7 

A: Yes. I would never buy land with an oil pipeline running under it.  You could 8 

never have underground sprinklers or irrigation which may be the wave of the 9 

future.  We could never put a home on the land because we can’t excavate so it 10 

stops us from freely using the land as we might wish to in the future.  My heirs 11 

will be affected for many decades to come and in a manner that is not even 12 

foreseeable at present. Dirty oil flowing under the land and the contamination of 13 

the land by putting something completely unnatural under the soil and then having 14 

it placed right above the valuable and pristine Ogallala aquifer decreases the value 15 

of the land. It is my understanding that pipelines leak and leak without detection 16 

many times.  How will the Ogallala aquifer ever be cleaned up if there is a leak? 17 

Q: Have you fully expressed each and every opinion, concern, or fact you would 18 

like the Public Service Commissioners to consider in their review of 19 

TransCanada’s Application? 20 

A: No, I have not. I have shared that which I can think of as of the date I signed this 21 

document below but other things may come to me or my memory may be 22 

refreshed and I will add and address those things at the time of the Hearing in 23 

August and address any additional items at that time as is necessary. Additionally, 24 

I have not had an adequate amount of time to receive and review all of 25 

TransCanada’s answers to our discovery and the discovery of others so it was 26 

impossible to competently and completely react to that in my testimony here and I 27 

reserve the right to also address anything related to discovery that has not yet 28 

concluded as of the date I signed this document below. Lastly, certain documents 29 
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requested have not yet been produced by TransCanada and therefore I may have 1 

additional thoughts on those I will also share at the hearing as needed. 2 

Q: What is it that you are requesting the Public Service Commissioners do in 3 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 4 

across Nebraska? 5 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 6 

a temporary job spike that this project may bring to a few counties and beyond the 7 

relatively small amount of taxes this proposed foreign pipeline would possibly 8 

generate.  And, instead think about the perpetual and forever impacts of this 9 

pipeline as it would have on the landowners specifically, first and foremost, but 10 

also thereby upon the entire state of Nebraska, and to determine that neither the 11 

preferred route nor the Keystone mainline alternative route are in the public 12 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 13 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 14 

an application for a route in Nebraska, that the only potential route that would 15 

make any intelligent sense whatsoever would be twinning or near paralleling of 16 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 17 

sense to add yet another major oil pipeline crisscrossing our state creating new 18 

pumping stations, creating new impacts on additional counties and communities 19 

and going through all of the court processes with myself and other landowners like 20 

me when this applicant already has relationships with the landowners, the towns 21 

and the communities along Keystone I, and that Keystone I is firmly outside of the 22 

sand hills and a significantly further portion away from the heart of the Ogallala 23 

Aquifer than the preferred route or the Keystone mainline alternative route. 24 

Q: Are all of your statements in your testimony provided above true and 25 

accurate as of the date you signed this document to the best of your 26 

knowledge? 27 

A: Yes, they are. 28 
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Q: Thank you, I have no further questions at this time and reserve the right to 1 

ask you additional questions at the August 2017 Hearing. 2 
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Q: Please state your name. 1 

A: My name is Lloyd Hipke. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located at 47121 894th RD, Stuart, NE  68780 in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 
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A: I background and pasture cattle.  I farm corn and forage crops for our cattle and 1 

put up hay and alfalfa.  Trucking livestock and agricultural products supplements 2 

my income. 3 

Q: If you are married tell us your spouse’s name please? 4 

A: Vencille. 5 

Q: If you have children how many do you have? 6 

A: We have 3 Sons.  Cody, his wife and daughter live on the same place as us in a 7 

second house.  Paul, Logan, their wives and our other 4 Grandchildren live within 8 

the close vicinity of our Home place. 9 

Q: If you have grandchildren how many do you have? 10 

A: We have five Grandchildren. 11 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 12 

and or your family? 13 

A. Yes.  Since this picture was taken we have two more Grandbabies. 14 

Q:  For the land that would be affected and impacted by the proposed KXL tar 15 

sands pipeline give the Commissioners a sense how long the land has been in 16 

your family and a little history of the land. 17 

A: Over 45 years. I inherited this land from my Dad and Mom.  It is where I have 18 

lived since returning from Military Service in 1973, some 43 years ago.  It is the 19 

base for my Ranching, Farming and Trucking operations. 20 

Q: Do you earn any income from this land? 21 

A: Yes. 22 

Q: Have you depended on the income from your land to support your livelihood 23 

or the livelihood of your family? 24 

A: Yes. Besides me and my wife, this land helps support our 3 sons, who are 25 

employed by us.  All 3 of our sons have returned to work for us after attending 26 

college. Cody served in the Army before he went to College.  So they all moved 27 

away from home for a while and have all decided this is where they wanted to 28 

come back to settle to make their living and raise their families.  I feel beings they 29 
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have made this commitment that it is our obligation to preserve and protect our 1 

land for them and their offspring and future generations of our family. 2 

Q: Have you ever in the past or have you thought about in the future leasing all 3 

or a portion of your land in question here? 4 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 5 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 6 

all the restrictions and risks and potential negative impacts to farming or ranching 7 

operations as opposed to land that did not have those same risks. If I was looking 8 

to lease or rent ground I would pay more for comparable non-pipeline land than I 9 

would for comparable pipeline land and I think most folks would think the same 10 

way. This is another negative economic impact that affects the landowner and the 11 

county and the state and will forever and ever, should TransCanada’s preferred or 12 

mainline alternative routes be approved. If they were to twin or closely parallel to 13 

Keystone I the vast majority of landowners would be those that already have a 14 

pipeline so there would be considerable less new incremental negative impacts. 15 

Q: Do you have similar concerns about selling the land? 16 

A: Well I hope not to have to sell the land in my lifetime but times change and you 17 

never know what is around the corner and yes I am concerned that if another piece 18 

of ground similar to mine were for sale and it did not have the pipeline and mine 19 

did that I would have a lower selling price. I think this would be true for pipeline 20 

ground on both the preferred and mainline alternative routes. 21 

Q:  What is your intent with your land after you die? 22 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 23 

to come, but I have thought about getting out if this pipeline were to come 24 

through. 25 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 26 

Pipeline would cross the land described above and owned by you? 27 

A: Yes. 28 
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Q: Please describe your property that would be impacted by the potential 1 

TransCanada’s Keystone XL Pipeline? 2 

A: This is my Home place, where all the buildings and facilities are located.  This 3 

pipeline would cross both farmland and pastureland.  It comes within a few feet of 4 

our house well.  The pipeline would dissect springs of water that flow into a dam 5 

where all of our water for our cattle operation comes from.  We background and 6 

pasture over 1000 head of cattle per year and a leak into these springs or the dam 7 

would be devastating to my operation.   The reason we use the dam for watering 8 

cattle is because we cannot get a well with sufficient volume to support the 9 

number of cattle we run.  Good wells are hard to get in our area.  Water is essential 10 

to our operation and we need to protect it to stay in business. 11 

Q: Where on your property does the proposed route run through? 12 

A: The proposed route comes within a few feet of our domestic well and would be 13 

located in the recharge field that supplies our drinking water.  Water flows from 14 

West to East and the proposed pipeline would be located West of this well.  So if 15 

there ever was a leak, the natural flow of water would bring the contamination 16 

right into our drinking water. 17 

Q: Will this affect how you go about your lives on a daily basis? 18 

A: We don't feel we could ever feel safe about drinking or bathing in this water in the 19 

future years without daily or at least weekly testing of the water in the event of an 20 

underground compromise of the pipe (a leak that would go undetected below the 21 

surface).   22 

Q: Is this well private or public?  23 

A: This is a private well.  24 

Q: Was this well registered when TransCanada chose the route? 25 

A: It was not registered as it was not required back in the day this well was drilled.  26 

When Trans Canada chose this route I'm sure they did not take it into account.   27 

Q: Did you notify TransCanada upon learning that the well was on their route? 28 



5 
 

A: When we learned that this well was on their route we called Trans Canada and 1 

invited them to inspect the location of the well on the maps and from the road.  2 

Q: When did you notify TransCanada? 3 

A: This was sometime in February 2013. 4 

Q: Do you remember the name(s) of the land agents that visited you that day? 5 

A: Yes, and we still possess two Company cards given to us from Brock Taylor & 6 

Van Shepardson who were land agents on behalf of TransCanada here that day.   7 

Q: How many other people were at the meeting? 8 

A: There were close to 10 people at this meeting and we know that at least one of 9 

them was an Engineer, however he did not give us his card.   We thought by them 10 

actually "seeing" our well they might vary the route away from the well and we 11 

did show them on the maps a better route, which they briefly went to see.   12 

Q: Did you receive any correspondence from TransCanada after the meeting? 13 

A: Later, after this meeting we received two other mail correspondences  14 

Q: What were enclosed with the two correspondences? 15 

A: Potential route maps from TransCanada  16 

Q: Did the routes vary to avoid the well? 17 

A: They did not vary the route at all to avoid this well.   18 

Q: Did you contact another agency to speak with them about the well issue? 19 

A: Yes, the Nebraska Department of Environmental Quality. 20 

Q: What did the NDEQ tell you? 21 

A: We were told TransCanada would probably just drill us a new well.   22 

Q: Even if that were true, does drilling a new well cause a problem for your 23 

land? 24 

A: Yes. The problem with drilling a new well is that it is near impossible to get a 25 

"Good" well in our area, North of Stuart as any well man from this area will 26 

testify, so we don't feel that is an option and certainly not an acceptable option. It 27 

is too risky to sacrifice what we have now that we know is good and working. 28 
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Q: Has TransCanada contacted you, since your initial meeting, about an 1 

alternate route away from the well? 2 

A:  To this day we have not seen any evidence or heard from TransCanada that they 3 

have varied their route away from our well.   4 

Q: Is the well currently registered? 5 

A: Just recently we filed papers to register the well but have not received 6 

confirmation from the State that it is done.  How many other unregistered wells 7 

does this proposed route not take into consideration? 8 

Q: Does the proposed route affect the water for your cattle as well? 9 

A: The proposed route dissects vital springs of water that flows into a dam that we 10 

use to water our cattle with.   11 

Q: How many feeder cattle use the vital springs as their source of water? 12 

A: There are times when our feedlot numbers are up to 1000 head of feeder cattle that 13 

use from this water source.   14 

Q: What happens to your cattle operation if the springs of water get 15 

contaminated? 16 

A: If the springs of water that fill this dam becomes disrupted or contaminated our 17 

Cattle operation will be compromised to the point of non-existence.   18 

Q: Are there other springs of water that your cattle drink out of? 19 

A: There are other springs of water farther out in the pastures that are dissected as 20 

well and these flow into creeks & streams that our pasture cattle water out of. 21 

Q: How does the proposed route cut across your land? 22 

It is a diagonal cut across our land.  23 

Q: Does that raise any concerns to you? 24 

A: Yes, this also concerns us as to the use of ALL of the pastureland if they require 25 

the fencing out of the pipeline, either for the "healing" process of new grasses 26 

planted or to permanently keep cattle away from the pipeline.   27 

Q: How many pastures will the route affect? 28 

A: Two separate pastures  29 
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Q: How will they be affected? 1 

A: They would be cut across diagonally and the land not on the side of the water 2 

source would become useless without a water source.  The land would take a lot of 3 

years to "heal" and be back to full potential, probably just to be dug up again in the 4 

event of a leak or pipe replacement.  We will lose use of a lot of our pasture land 5 

and that means lost productive ground and lost income.   And this will be forever 6 

after TransCanada is long gone. Remember they want us to sign an easement that 7 

is "Perpetual" and to their "assigns or successors" which means FOREVER! 8 

Q: Does the pipeline run through any objects that will affect your land? 9 

A: Out in the pastureland are huge rocks which the proposed route would cross 10 

thru.  It is to our understanding that TransCanada would not have to bury the pipe 11 

as deep thru these areas.   12 

Q: Do you have any concerns about this? 13 

A: This concerns us as to the heating up of the soil because the pipe is nearer to the 14 

surface and the "healing" of the land so that it could ever be pastured again.  The 15 

inability of the land to heal will be followed by erosion on the 16 

uneven surfaces.  Also these rocks are constantly moving and emerging so the 17 

possibility of them pushing into the pipe causing a rupture is possible, esp. during 18 

an earthquake (we've felt them out here before!). 19 

Q: Will the value of your land decrease with the pipeline running through it? 20 

A: We have concerns as to the devaluation of our land.  We have heard about banking 21 

institutions that are not loaning money and devaluing land on this proposed route.   22 

Q: How does this affect the financial stability of your family and business? 23 

A: This greatly affects our Financial as this land is the soul of our operation, where all 24 

the buildings and feedlots are located (our Homeplace).  Our hope is to pass this 25 

land on down to our three sons but their Financials too will FOREVER devalued. 26 

Q: Do you have any concerns as to the safety of the pipeline? 27 

A: There are multiple concerns for us as to the Safety of this pipeline  28 
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Q: Do you have any concerns that TransCanada may abandon the pipeline when 1 

it is completed? 2 

A: Yes, this is extremely concerning about the ability for TransCanada to abandon the 3 

dirty pipe in the ground whenever they want.  4 

Q: What are your concerns? 5 

A: We can’t afford to take it out. They probably wouldn’t even let us if we could. 6 

And they are not offering to pay for their luxury of leaving it in place.   7 

Q: Do you have any concerns that the pipeline may contaminate your neighbors 8 

land? 9 

A: We are concerned about Liability issues if the pipeline on our land contaminates 10 

our neighbors land. We cannot afford the Insurance or the cleanup costs if there is 11 

a leak on our land that affects our neighbors or our land.  We should not have to be 12 

liable for Trans Canada's operation of this pipeline. I'm sure there will be 13 

more concerns about this pipeline as we go forward, but these are the main ones I 14 

have at this time.   15 

Q: Were you or an entity for which you are a member, shareholder, or director 16 

previously sued by TransCanada Keystone Pipeline, LP? 17 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 18 

petition for condemnation against our land so it could place its proposed pipeline 19 

within an easement that it wanted to take from us on our land. 20 

Q: Did you defend yourself and your land in that condemnation action? 21 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 22 

and expenses in our resistance of TransCanada’s lawsuit against us. 23 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 24 

incurred? 25 

A: No, they have not. 26 

Q: In its lawsuit against you, did TransCanada identify the amount of your 27 

property that it wanted to take for its proposed pipeline? 28 
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A: The lawsuit against us stated they would take the amount of property that is 1 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 2 

and equipment reasonably necessary to operate the pipeline. 3 

Q: Did TransCanada define what they meant by “property that is reasonably 4 

necessary”? 5 

A: No, they did not. 6 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 7 

property portion of your land? 8 

A: Yes, they did. 9 

Q: Did TransCanada describe what rights it proposed to take related to the 10 

eminent domain property on your land? 11 

A: Yes, they did. 12 

Q: What rights that they proposed to take did they describe? 13 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 14 

operate, and maintain the pipeline and the plant and equipment reasonably 15 

necessary to operate the pipeline, specifically including surveying, laying, 16 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 17 

reconstructing, removing and abandoning one pipeline, together with all fittings,  18 

cathodic protection equipment, pipeline markers, and all their equipment and 19 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 20 

petroleum products, and all by-products thereof.” 21 

Q: Prior to filing an eminent domain lawsuit to take your land that 22 

TransCanada identified, do you believe they attempted to negotiate in good 23 

faith with you? 24 

A: No, I do not. 25 

Q: Did TransCanada at any time approach you with or deliver to you their 26 

proposed easement and right-of-way agreement? 27 

A: Yes, they did. 28 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 1 

agreement, did you understand that they would be purchasing a fee title 2 

interest in your property or that they were taking something else? 3 

A: I understood that they proposed to have the power to take both a temporary 4 

construction easement that could last for a certain period of time and then also a 5 

permanent easement which they described to be 50 feet across or in width, and 6 

that would run the entire portion of my property from where a proposed pipeline 7 

would enter my property until where it would exit the property. 8 

Q: Is the document included with your testimony here as Attachment No. 3, a 9 

true and accurate copy of TransCanada’s proposed Easement and Right-of-10 

Way agreement that they included with their condemnation lawsuit against 11 

you? 12 

A: Yes, it is.   13 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 14 

and Right-of-Way agreement? 15 

A: Yes, I have. 16 

Q: What is your understanding of the significance of the Easement and Right-of-17 

Way agreement as proposed by TransCanada? 18 

A: My understanding is that this is the document that will govern all of the rights and 19 

obligations and duties as well as the limitations of what I can and cannot do and 20 

how I and any future landowner and any person I invite to come onto my property 21 

must behave as well as what TransCanada is and is not responsible for and how 22 

they can use my land. 23 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 24 

agreement do you have any concerns about any portions of it or any of the 25 

language either included in the document or missing from the proposed 26 

document? 27 

A: I have a number of significant concerns and worries about the document and how 28 

the language included and the language not included potentially negatively 29 
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impacts my land and thereby potentially negatively impacts my community and 1 

my state.   2 

Q: I would like you to walk the Commissioners through each and every one of 3 

your concerns about TransCanada’s proposed Easement and Right-of-Way 4 

agreement so they can develop an understanding of how that language and 5 

the terms of that contract, in your opinion, potentially negatively impacts you 6 

and your land.  So, if you can start at the beginning of that document and 7 

let’s work our way through it, okay? 8 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 9 

Easement and Right-of-Way agreement and how it negatively could affect my 10 

property rights and my economic interests. 11 

Q. Okay, let’s start with your first concern please. 12 

A: The very first sentence talks about consideration or how much money they will 13 

pay to compensate me for all of the known and unknown affects and all of the 14 

rights I am giving up and for all the things they get to do to my land and for what 15 

they will prevent me from doing on my land and they only will pay me one time at 16 

the signing of the easement agreement. That is a huge problem. 17 

Q: Explain to the Commissioners why that is a problem. 18 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 19 

landowner because they want to have my land forever for use as they see fit so 20 

they can make a daily profit from their customers. If I was to lease ground from 21 

my neighbor I would typically pay twice a year every year as long as they granted 22 

me the rights to use their land. That only makes sense – that is fair. If I was going 23 

to rent a house in town I would typically pay monthly, every month until I gave up 24 

my right to use that house. By TransCanada getting out on the cheap and paying 25 

once in today’s dollars- that is a monthly, bi-annual, or at least an annual loss in 26 

tax revenue collection on the money I would be paid and then pay taxes on and 27 

contribute to this state and this country. It is money I would be putting back into 28 

my local community both spending and stimulating the local economy and 29 
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generating more economic activity right here. Instead TransCanada’s shareholders 1 

keep all that money and it never finds its way to Nebraska.  2 

Q: What is your next concern? 3 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 4 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 5 

limited partnership…” and I have no idea who that really is. I have no idea who is 6 

forcing this pipeline on us or who the owners of the entities are, or what are the 7 

assets backing this limited partnership, or who the general partner is, or who all 8 

the limited partners are, and who makes up the ownership of the these partners or 9 

the structure or any of the basic things you would want to know and understand if 10 

you would want to do business with such an outfit. According to TransCanada’s 11 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 12 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 13 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 14 

basically nothing. That is really scary since the general partner has the liability but 15 

virtually none of the ownership and who knows if it has any other assets. 16 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 17 

percent clear on exactly who could become the owner of over 275 miles of 18 

Nebraska land? 19 

A:  No. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who will be operating and responsible for 22 

approximately 275 miles of tar sands pipeline underneath and through 23 

Nebraska land? 24 

A:  No. 25 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 26 

and the State of Nebraska of TransCanada’s easement terms. 27 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 28 

called “Grantee”)…” and this concerns me because it would allow their easement 29 
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to be transferred or sold to someone or some company or country or who knows 1 

what that I don’t know and who we may not want to do business with. This 2 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 3 

bidder that could have terrible impacts upon all of Nebraska depending upon who 4 

may buy it and I don’t know of any safeguards in place for us or the State to veto 5 

or have any say so in who may own, operate, or be responsible for this pipeline in 6 

the future. 7 

Q: Do you think that type of uncertainty and lack of control over a major piece 8 

of infrastructure crossing our State is in the public interest? 9 

A: No, certainly not, in fact, just the opposite. 10 

Q: What’s next? 11 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 12 

really concerns me. Why does the easement and right-of-way have to be perpetual 13 

and permanent? That is the question myself and my family want an answer to. 14 

Perpetual to me is like forever and that doesn’t make sense. 15 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 16 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 17 

data proving there is a perpetual supply of tar sands. I am not aware in 18 

TransCanada’s application where it proves there is a perpetual necessity for this 19 

pipeline. My understanding of energy infrastructure like wind towers is they have 20 

a decommission plan and actually take the towers down when they become 21 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 22 

will, and I want my family or future Nebraska families to have that land as 23 

undisturbed as possible and it is not in my interest or the public interest of 24 

Nebraska to be forced to give up perpetual and permanent rights in the land for 25 

this specific kind of pipeline project. 26 

Q: Okay, what is your next concern? 27 

A: The easement language includes all these things TransCanada can do and it says 28 

“…abandoning in place…” so they can just leave this pipeline under my ground 29 
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until the end of time just sitting there while they are not using it, but I am still 1 

prevented from doing on my land and using my land what I would like. If I owned 2 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 3 

there. It doesn’t make sense and it scares me and it is not in my interest or the 4 

public interest of Nebraska to allow this. 5 

Q: Now it looks like we are ready to go to the second page of the Easement is that 6 

right? 7 

A: Yes. 8 

Q: So now on the second page of the Easement what are your concerns? 9 

A: Here the Easement identifies a 24-month deadline to complete construction of the 10 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 11 

starts to run from the moment “actual pipeline installation activities” begin on 12 

Landowners property. It appears that TransCanada would define this phrase as 13 

needed. It would be wise to explain what types of TransCanada action constitutes  14 

“installation activity” For instance, would the placement and storage of an 15 

excavator or other equipment on or near the Easement property be an activity or 16 

would earth have to be moved before the activity requirement is triggered. This 17 

vague phrase is likely to lead to future disputes and litigation that is not in the best 18 

interest of the welfare of Nebraska and would not protect property interests. The 19 

24-months can also be extended in the case of “force majeure.” My understanding 20 

is that force majeure is often used to insulate a party to a contract when events 21 

occur that are completely out of their control. In TransCanada’s easement this is 22 

expanded to include “without limitation…availability of labor and materials.” 23 

Extending this language to labor and materials is problematic because these are 24 

two variables that TransCanada does have some or significant control over and to 25 

allow extension of the 24-month period over events not truly out of the control of 26 

TransCanada and without further provision for compensation for the Landowner is 27 

not conducive to protection of property rights. 28 

Q: Okay, what is your next concern? 29 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 1 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 2 

reasonable costs and expenses” will pay for damages caused but then limits 3 

TransCanada’s liability to certain circumstances. There is no definition of 4 

“commercially reasonable” and no stated right that the Landowner would get to 5 

determine the amounts of cost or expense that is “commercially reasonable.”  6 

TransCanada excepts out from their liability any damages that are caused by 7 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 8 

Landowner. It is understandable that if the Landowner were to willfully and 9 

intentionally cause damages to the pipeline that Landowner should be liable. 10 

However, anything short of willful misconduct should be the lability of 11 

TransCanada who is subjecting the pipeline on the Landowner and who is making 12 

a daily profit from that pipeline. When evaluating the impact on property rights of 13 

this provision, you must consider the potentially extremely expensive fight a 14 

Landowner would have over this question of whether or not damage was an act of 15 

negligence. Putting this kind of potential liability upon the Landowner is 16 

incredibly problematic and is detrimental to the protection of property rights. I 17 

don’t think this unilateral power which I can’t do anything about as the landowner 18 

is in the best economic interest of the land in question or the State of Nebraska for 19 

landowners to be treated that way. 20 

Q: Is there any specific event or example you are aware of that makes this 21 

concern more real for you? 22 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 23 

Nemaha County, Nebraska landowner farmers who accidently struck two 24 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 25 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 26 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 27 

copy of the Federal Court Complaint is here as Attachment No. 4. 28 

Q: What is your next concern with the Easement language? 29 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 1 

they choose unless 1) any Landowner use interferes in any way with 2 

TransCanada’s exercise of any of its rights within the Easement, or 2) 3 

TransCanada decides to take any action on the property it deems necessary to 4 

prevent injury, endangerment or interference with anything TransCanada deems 5 

necessary to do on the property. Landowner is also forbidden from excavating 6 

without prior authorization by TransCanada. So my understanding is that 7 

TransCanada will unilaterally determine what Landowner can and can’t do based 8 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 9 

could also completely deny my request to excavate. Further, TransCanada retains 10 

all “privileges necessary or convenient for the full use of the rights” granted to 11 

them in the Easement. Again, TransCanada unilaterally can decide to the 12 

detriment of the property rights of Landowner what TransCanada believes is 13 

necessary or convenient for it. And there is no option for any additional 14 

compensation to landowner for any right exercised by TransCanada that leads to 15 

the removal of trees or plants or vegetation or buildings or structures or facilities 16 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 17 

rights without having to compensate Landowner for such further destruction or 18 

losses are not conducive to the protection of property rights or economic interest. 19 

Q:  What is the next concern you have? 20 

A: The Easement also allows some rights for Landowner but restricts them at the 21 

same time and again at the sole and unilateral decision making of TransCanada. 22 

TransCanada will determine if the actions of Landowner might in anyway 23 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 24 

any appurtenances thereon to the pipeline itself or to their access to the Easement 25 

or within the Easement and TransCanada retains the right at any time, whether 26 

during growing season or not, to travel “within and along Easement Area on foot 27 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 28 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 29 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 1 

undefined and unilateral restrictions are not conducive to the protection of 2 

property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 5 

Landowner’s land any debris of any kind without any input or power of 6 

Landowner to demand an alternative method or location of debris disposal. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 11 

“where rock is encountered” mean and why does TransCanada solely get to 12 

determine whether or not this phrase is triggered. This phrase could be used to 13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 14 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 15 

affect Landowners property is not conducive to the protection of property rights. A 16 

shallow pipeline is much more likely to become a danger and liability in the future 17 

given farming operations and buried irrigation lines and other factors common to 18 

the current typical agricultural uses of the land in question impacted by 19 

TransCanada’s preferred pipeline route. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: There are more vague concepts solely at the determination of TransCanada such as 22 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 23 

possible.” There is nothing here that defines this or provides a mechanism for 24 

documenting or memorializing “pre-construction position” so as to minimize 25 

costly legal battles or wasted Landowner time attempting to recreate the soil 26 

condition on their fields or pasture. Such unilateral powers would negatively affect 27 

Landowners property are not conducive to the protection of property rights or 28 

economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 2 

appurtenances thereto in place on, under, across, or through Nebraska land at any 3 

time it chooses. There is no provision for Landowner compensation for such 4 

abandonment nor any right for the Landowner to demand removal. Such unilateral 5 

powers would negatively affect Landowners property are not conducive to the 6 

protection of property rights or economic interest. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: TransCanada has the power to unilaterally move or modify the location of any 9 

Easement area whether permanent or temporary at their sole discretion. 10 

Regardless, if Landowner has taken prior steps relative the their property in 11 

preparation or planning of TransCanada’s taking of the initial easement area(s), 12 

the language here does not require TransCanada to compensate the Landowner if 13 

they decide to move the easement anywhere on Landowners property. Such 14 

unilateral powers would negatively affect Landowners property are not conducive 15 

to the protection of property rights or economic interests. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 18 

transfer and be applicable to any future owner of the Land in question without the 19 

ability of the future Landowner to modify or negotiate any of the language in 20 

question to which it will be held to comply. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 23 

Easement to any person, company, country, etc. at their sole discretion at anytime 24 

to anyone. This also means that any buyer of the easement could do the same to a 25 

third buyer and so on forever. There is no change of control or sale provision in 26 

place to protect the Landowner or Nebraska or to provide compensation for such 27 

change of control or ownership. It is not conducive to the protection of property 28 

rights or economic interests to allow unilateral unrestricted sale of the Easement 29 
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thereby forcing upon the Landowner and our State a new unknown Easement 1 

owner. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: There are many terms in the Easement that are either confusing or undefined terms 4 

that are without context as to whether or not the Landowner would have any say 5 

so in determining what these terms mean or if the evaluation is solely in 6 

TransCanada’s control. Some of these vague undefined terms are as follows: 7 

i. “pipeline installation activities” 8 

ii. “availability of labor and materials”  9 

iii. “commercially reasonable costs and expenses”  10 

iv. “reasonably anticipated and foreseeable costs and expenses”  11 

v. “yield loss damages” 12 

vi. “diminution in the value of the property”  13 

vii. “substantially same condition”  14 

viii. “an actual or potential hazard”  15 

ix. “efficient”  16 

x. “convenient”  17 

xi. “endangered”  18 

xii. “obstructed”  19 

xiii. “injured”  20 

xiv. “interfered with”  21 

xv. “impaired”  22 

xvi. “suitable crossings”  23 

xvii. “where rock is encountered”  24 

xviii. “as nearly as practicable”  25 

xix. “pre-construction position”  26 

xx. “pre-construction grade”  27 

xxi. “various engineering factors”    28 



20 
 

Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q: Do you have any other concerns about the Easement language that you can 11 

think of at this time? 12 

A: I reserve the right to discuss any additional concerns that I think of at the time of 13 

my live testimony in August. 14 

Q: Based upon what you have shared with the Commission above regarding 15 

TransCanada’s proposed Easement terms and agreement, do you believe 16 

those to be reasonable or just, under the circumstances of the pipeline’s 17 

impact upon you and your land? 18 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 19 

discussed previously. 20 

Q: Did TransCanada ever offer you financial compensation for the rights that 21 

they sought to obtain in your land, and for what they sought to prevent you 22 

and any future land owner of your property from doing in the future? 23 

A: Yes, we received an offer from them. 24 

Q: As the owner of the land in question and as the person who knows it better 25 

than anyone else, do you believe that TransCanada offered you just, or fair, 26 

compensation for all of what they proposed to take from you so that their tar 27 

sands pipeline could be located across your property? 28 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 1 

offer for all the potential impacts and effects and the rights that I’m giving up, and 2 

what we will be prevented from doing in the future and how their pipeline would 3 

impact my property for ever and ever. 4 

Q: Has TransCanada at any time offered to compensate you annually, such as 5 

wind farm projects do, for the existence of their potential tar sands pipeline 6 

across your property. 7 

A: No, never. 8 

Q: At any time did TransCanada present you with or request that you, as the 9 

owner of the land in question, sign and execute a document called, “Advanced 10 

Release of Damage Claims and Indemnity Agreement?” 11 

A: Yes, they did and it was included in the County Court lawsuit against us. 12 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 13 

“Advanced Release of Damage Claims and Indemnity Agreement? 14 

A: Yes, it is. 15 

Q: What was your understanding of that document? 16 

A: When I read that document in the plain language of that document, it was my 17 

understanding that TransCanada was attempting to pay me a very small amount at 18 

that time in order for me to agree to give up my rights to be compensated from 19 

them in the future related to any damage or impact they may have upon my 20 

property “arising out of, in connection with, or alleged to resulted from 21 

construction or surveying over, under or on” my land. 22 

Q: Did you ever sign that document? 23 

A: No, I did not. 24 

Q: Why not? 25 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 26 

sum of money when I have no idea how bad the impacts or damages that they, or 27 

their contractors, or subcontractors, or other agents or employees, may cause on 28 
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my land at any time in the future that resulted from the construction or surveying 1 

or their activities upon my land. 2 

Q: When you reviewed this document, what did it make you feel? 3 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 4 

shield themselves against known and foreseeable impacts that their pipeline, and 5 

the construction of it, would have upon my land.  It made me feel that they knew it 6 

was in their financial interest to pay me as little as possible to prevent me from 7 

ever having the opportunity to seek fair compensation again, and that this must be 8 

based upon their experience of unhappy landowners and situations in other places 9 

where they have built pipelines. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across your land 12 

was in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Do you pay property taxes for the land that would be affected and impacted 24 

at the proposed TransCanada Keystone XL Pipeline? 25 

A: Yes, I do. 26 

Q: Why do you pay property taxes on that land? 27 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 28 

of that property. 29 
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Q: Because you follow the law and pay property taxes, do you believe you 1 

deserve any special consideration or treatment apart from any other person 2 

or company that pays property taxes? 3 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 4 

just what you do. 5 

Q: Do you believe the fact that you pay property taxes entitles you to special 6 

treatment of any kind, or special rights of any kind? 7 

A: No, of course not. 8 

Q: Do you believe the fact that you pay property taxes on your land would be 9 

enough to qualify you to have the power of eminent domain to take land of 10 

your neighbors or other people in your county, or other people across the 11 

state of Nebraska? 12 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 13 

I expect an award for or any type of special consideration. 14 

Q: Have you at any time ever employed any person other than yourself? 15 

A: Well, yes I have. 16 

Q: Do you believe that the fact that you have, at some point in your life, 17 

employed one or more other persons entitle you to any special treatment or 18 

consideration above and beyond any other Nebraskan that has also employed 19 

one or more persons? 20 

A: No, of course not. 21 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 22 

have at one point employed another person within this state, entitles you to 23 

preferential treatment or consideration of any kind? 24 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 25 

don’t deserve any special treatment or consideration for that fact. 26 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 27 

crude oil pipeline in its preferred location, or ultimate location across the 28 

state of Nebraska? 29 
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A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 1 

or even bullied around and being made to feel scared that they did not have any 2 

options but to sign whatever papers TransCanada told them they had to. I am 3 

aware of folks being threatened that their land would be taken if they didn’t follow 4 

what TransCanada was saying. I am aware of tactics to get people to sign 5 

easements that I don’t believe have any place in Nebraska or anywhere, such as 6 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 7 

landowners and convince them they should sign TransCanada’s easement 8 

agreements. I am aware of older folks and widows or widowers feeling they had 9 

no choice but to sign TransCanada’s Easement and they didn’t know they could 10 

fight or stand up for themselves. From a more practical standpoint, I am worried 11 

that according to their answer to our Interrogatory No. 211, TransCanada only 12 

owns and operates one (1) major oil pipeline. They simply do not have the 13 

experience with this type of pipeline and that scares me. There are others but that 14 

is what I can recollect at this time and if I remember more or my recollection is 15 

refreshed I will share those with the Commissioners at the Hearing in August. 16 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 17 

landowner is reasonable or just? 18 

A: No, I do not. 19 

Q: Do you have any concern about limitations that the construction of this 20 

proposed pipeline across your affected land would prevent construction of 21 

future structures upon the portion of your land affected by the proposed 22 

easement and immediately surrounding areas? 23 

A: Well yes, of course I do.  We would not be able to build any type of structures 24 

directly across or touching the easement, and it would be unwise and I would be 25 

uncomfortable to build anything near the easement for fear of being blamed in the 26 

future should any damage or difficulty result on my property in regards to the 27 

pipeline.  What if I would want to expand my feedlot operation?  I may be putting 28 
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in more feedlots or a Hoop building.  This area would be where I would consider 1 

doing that. 2 

Q: Do you think such a restriction would impact you economically? 3 

A: Well yes, of course.  It restricts both me and my successors from expanding 4 

operations.  5 

Q: How do you think such a restriction would impact you economically? 6 

A: The future of this land may not be exactly how it’s being used as of this moment, 7 

and having the restrictions and limiting my ability to develop my land in certain 8 

ways presents a huge negative economic impact on myself, my family, and any 9 

potential future owner of the property. You have no idea how I or the future owner 10 

may want to use this land in the future or the other land across Nebraska 11 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 12 

ago it would have been hard to imagine all the advances that we have now or how 13 

things change. Because the Easement is forever and TransCanada gets the rights in 14 

my land forever we have to think with a very long term view. By placing their 15 

pipeline on under across and through my land that prevents future development 16 

which greatly negatively impacts future taxes and tax revenue that could have 17 

been generated by the County and State but now will not. When you look at the 18 

short blip of economic activity that the two years of temporary construction efforts 19 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 20 

and restrictions TransCanada is forcing upon us and Nebraska. 21 

Q: Do you have any concerns about the environmental impact of the proposed 22 

pipeline? 23 

A: Yes, I do.   24 

Q: What are some of those concerns? 25 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 26 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 27 

a detrimental impact upon the environment of my land specifically, as well as the 28 

lands near my land and surrounding the proposed pipeline route. 29 
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Q: Do you have any other environmental concerns? 1 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 2 

construction and/or maintenance and operation. I am concerned about spills and 3 

leaks that TransCanada has had in the past and will have in the future. This could 4 

be catastrophic to my operations or others and to my county and the State. 5 

Q: Do you have any thoughts regarding if there would be an impact upon the 6 

natural resources on or near your property due to the proposed pipeline? 7 

A: Yes, I believe that any construction, operation, and/or maintenance of the 8 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 9 

resources of my land, and the lands near and surrounding the proposed pipeline 10 

route. 11 

Q: Do you have any worries about potential impacts from the proposed pipeline 12 

to the soil of your land, or land near you? 13 

A: Yes, I believe that any construction, operation, and/or maintenance of the 14 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 15 

land, as well as land along and surrounding the proposed pipeline route.  This 16 

includes, but is not limited to, the reasons that we discussed above of disturbing 17 

the soil composition and makeup as it has naturally existed for thousands and 18 

millions of years. This disruption could be during the construction process, and 19 

any future maintenance or removal process.  I’m gravely concerned about the 20 

fertility and the loss of economic ability of my property to grow the crops, or grow 21 

the grasses, or grow whatever it is at that time they exist on my property or that I 22 

may want to grow in the future, or that a future owner may want to grow.  The 23 

land will never be the same as it exists now, undisturbed, to after it is trenched up 24 

for the proposed pipeline. 25 

Q: Do you have any concerns about the potential impact of the proposed pipeline 26 

upon the groundwater over your land, or surrounding lands? 27 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 28 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 29 
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groundwater of not only under my land, but also near and surrounding the pipeline 1 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 2 

simple and it is simply too valuable to our State and the country to put at 3 

unreasonable risk. 4 

Q: Do you have any concern about the potential impact of the proposed pipeline 5 

upon the surface water on, or near or around your land? 6 

A: Yes, I have significant concerns that any construction, operation, and/or 7 

maintenance of the proposed Keystone XL Pipeline would have detrimental 8 

impact upon the surface water of not only within my property boundary, but along 9 

and near and surrounding the pipeline route, and in fact, across the state of 10 

Nebraska.   11 

Q: Do you have any concern about the potential impacts of the proposed pipeline 12 

upon the wildlife and plants, other than your growing crops on or near your 13 

land? 14 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 15 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 16 

wildlife and the plants, not only that are located on or can be found upon my land, 17 

but also near and along the proposed pipeline route. 18 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 19 

fair market value of your land? 20 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 21 

pipeline underneath and across and through my property will negatively affect the 22 

fair market value at any point in the future, especially at that point in which I 23 

would need to sell the property, or someone in my family would need to sell the 24 

property.  I do not believe, and certainly would not be willing to pay, the same 25 

price for land that had the pipeline located on it, versus land that did not.  I hope 26 

there is never a point where I’m in a position where I have to sell and have to 27 

realize as much value as I can out of my land.  But because it is my single largest 28 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 29 
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Pipeline upon my land will affect a buyer’s willingness to pay as much as they 1 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 2 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 3 

not to mention all of the rights you give up by the nature of having the pipeline 4 

due to having the easement that we have previously discussed, for any reasonable 5 

person to think that the existence of the pipeline would not negatively affect my 6 

property’s value. 7 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 8 

testimony? 9 

A: Yes, I have. 10 

Q: Where have you seen that before? 11 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    12 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 13 

believe the portion of the alternative route shown here that is within Nebraska 14 

essentially twins or parallels Keystone I.  15 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 16 

Application, and as found on Attachment No. 7, here to your testimony, is in 17 

the public interest of Nebraska? 18 

A: No, I do not. 19 

Q: Do you believe that the Keystone mainline alternative route as shown on 20 

Attachment No. 7 included with your testimony here is a major oil pipeline 21 

route that is in the public interest of Nebraska? 22 

A: No, I do not. 23 

Q: Do you believe the portion of what has been previously called the I-90 24 

corridor alternative route, specifically for the portion of the proposed 25 

pipeline within Nebraska as found in Attachment No. 6 to your testimony, is 26 

in the public interest of Nebraska? 27 

A: No, I do not. 28 
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Q: Do you believe there is any potential route for the proposed Keystone XL 1 

Pipeline across, within, under, or through the State of Nebraska that is in the 2 

public interest of the citizens of Nebraska? 3 

A: No, I do not. 4 

Q: Why do you hold that belief? 5 

A: Because there simply is no public interest based on all of the factors that I am 6 

aware and that I have read and that I have studied that this Commission is to 7 

consider that would establish that a for-profit foreign-owned pipeline that simply 8 

crosses Nebraska because we are geographically in the way between where tar 9 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 10 

public interest of Nebraskans. We derive no benefit from this project. It is not for 11 

public use. Nebraska is simply in the way and when all considerations are taken in 12 

there is no net benefit of any kind for Nebraska should this project be placed in our 13 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 14 

the negative impacts and concerns. 15 

Q: What do you think about the applicant, TransCanada’s argument that its 16 

preferred route for its proposed Keystone XL Pipeline is in the public interest 17 

of Nebraska because it may bring temporary jobs during the construction 18 

phase to Nebraska? 19 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 20 

temporary or on a permanent basis, don’t come with a project that has all the 21 

potential and foreseeable negative impacts, many of which we have discussed here 22 

and other witnesses throughout the course of this hearing have and will discuss.  If 23 

I decide to hire and employ someone to help me out in my farming or ranching 24 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 25 

to my land or my town or my county or my state.  And I’ve hired someone who is 26 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 27 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 28 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 29 
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from TransCanada’s own statements that the jobs numbers they originally touted 1 

were determined to be a minute fraction of the permanent jobs that had been 2 

projected. According to their answer to our Interrogatory No. 191, TransCanada 3 

has created only thirty-four (34) jobs within Nebraska working specifically on 4 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 5 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 6 

Further, according to their answer to Interrogatory No. 199, TransCanada would 7 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 8 

constructed on its Preferred Route or its Mainline Alternative Route. 9 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 10 

because it would cross your land? 11 

A: No, absolutely not.  I am opposed to this project because it is not in the public 12 

interest, neither within my community nor within our state. 13 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 14 

was to cross someone else’s land? 15 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 16 

the fear and anxiety and potential foreseeable risks and negative impacts that this 17 

type of a project carrying this type of product brings forced upon anyone in this 18 

state or any other state. 19 

Q: Do you think there is any intelligent route for the proposed Keystone XL 20 

Pipeline to cross the state of Nebraska? 21 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 22 

this project anywhere within Nebraska is within the public interest.  However, if 23 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 24 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 25 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 26 

preferred route and the mainline alternative routes are economic liabilities our 27 

state cannot risk. 28 

Q: What do you rely upon to make that statement? 29 
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A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 1 

already exists in that area is reason enough as it is not in our best interest or the 2 

public interests to have more major oil pipelines crisscrossing our state. Second, 3 

they have all the infrastructure already there in terms of relationships with the 4 

counties and local officials and first responders along that route. Third, they have 5 

already obtained easements from all the landowners along that route and have 6 

relationships with them. Fourth, that route avoids our most sensitive soils, the 7 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 8 

Aquifer. Sixth, they have already studied that route and previously offered it as an 9 

alternative. Seventh, it just makes the most sense that as a state we would have 10 

some intelligent policy of energy corridors and co-locating this type of 11 

infrastructure near each other. 12 

Q: Have you fully expressed each and every opinion, concern, or fact you would 13 

like the Public Service Commissioners to consider in their review of 14 

TransCanada’s Application? 15 

A: No, I have not. I have shared that which I can think of as of the date I signed this 16 

document below but other things may come to me or my memory may be 17 

refreshed and I will add and address those things at the time of the Hearing in 18 

August and address any additional items at that time as is necessary. Additionally, 19 

I have not had an adequate amount of time to receive and review all of 20 

TransCanada’s answers to our discovery and the discovery of others so it was 21 

impossible to competently and completely react to that in my testimony here and I 22 

reserve the right to also address anything related to discovery that has not yet 23 

concluded as of the date I signed this document below. Lastly, certain documents 24 

requested have not yet been produced by TransCanada and therefore I may have 25 

additional thoughts on those I will also share at the hearing as needed. 26 

Q: What is it that you are requesting the Public Service Commissioners do in 27 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 28 

across Nebraska? 29 
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A: I am respectfully and humbly requesting that the Commissioners think far beyond 1 

a temporary job spike that this project may bring to a few counties and beyond the 2 

relatively small amount of taxes this proposed foreign pipeline would possibly 3 

generate.  And, instead think about the perpetual and forever impacts of this 4 

pipeline as it would have on the landowners specifically, first and foremost, but 5 

also thereby upon the entire state of Nebraska, and to determine that neither the 6 

preferred route nor the Keystone mainline alternative route are in the public 7 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 8 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 9 

an application for a route in Nebraska, that the only potential route that would 10 

make any intelligent sense whatsoever would be twinning or near paralleling of 11 

the proposed KXL with the existing Keystone I  pipeline. The point of including 12 

Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 13 

considered by TransCanada before. It simply does not make sense to add yet 14 

another major oil pipeline crisscrossing our state creating new pumping stations, 15 

creating new impacts on additional counties and communities and going through 16 

all of the court processes with myself and other landowners like me when this 17 

applicant already has relationships with the landowners, the towns and the 18 

communities along Keystone I, and that Keystone I is firmly outside of the sand 19 

hills and a significantly further portion away from the heart of the Ogallala 20 

Aquifer than the preferred route or the Keystone mainline alternative route. 21 

Q: Does Attachment No. 8 here contain other documents you are competent to 22 

speak about that you wish to be part of your testimony and to discuss in more 23 

detail as needed at the August 2017 Hearing?  24 

A: Yes. 25 

Q: Are all of your statements in your testimony provided above true and 26 

accurate as of the date you signed this document to the best of your 27 

knowledge? 28 

A: Yes, they are. 29 
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Q: Thank you, I have no further questions at this time and reserve the right to 1 

ask you additional questions at the August 2017 Hearing. 2 
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Q: Please state your name. 1 

A: My name is Vencille Hipke. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located at 47121 894th RD, Stuart, NE  68780 in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 
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A: I ranch and farm with my husband and 3 sons and I am in charge of all the 1 

bookwork.                                                                                                                  2 

Q: If you are you married tell us your spouse’s name please? 3 

A: Yes, going on 39 years to Lloyd. 4 

Q: If you have children how many do you have? 5 

A: We have 3 Sons.  Cody, his wife and their daughter live on the same place as us.  6 

Paul and Logan, their wives and families are within the close vicinity of our Home 7 

place. 8 

Q: If you have grandchildren how many do you have? 9 

A: We have five Grandchildren. 10 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 11 

and or your family? 12 

A. Yes.  Since this picture was taken we have 2 more Grandbabies and one on the 13 

way. 14 

Q:  For the land that would be affected and impacted by the proposed KXL tar 15 

sands pipeline give the Commissioners a sense how long the land has been in 16 

your family and a little history of the land. 17 

A: I have lived on this place my entire Adult life, going on 39 years now.  My 18 

husband and I have worked hard and put in a lot of long hours to develop this 19 

“Home” place into a thriving business.  I do not take lightly to anyone invading or 20 

changing our property or the way we operate it.  We have always respected the 21 

land and have tried to preserve its delicate topsoil by leaving all the native grasses 22 

as is by not tearing it up.  To heal our land after any form of tillage would take 23 

many years to regrow back to its natural state.    24 

Q: Do you earn any income from this land? 25 

A: Yes. 26 

Q: Have you depended on the income from your land to support your livelihood 27 

or the livelihood of your family? 28 
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A: Yes. Besides me and my husband, this land helps support our 3 sons, who are 1 

employed by us. All 3 sons have returned to work for us on this land after 2 

attending college (one serving in the Army before college).  They have all left 3 

home for a while and have all decided this is where they wanted to come back to 4 

settle and make a living and their homes.  I feel it our obligation to preserve our 5 

land for them and their offspring and future generations.    6 

Q: Have you ever in the past or have you thought about in the future leasing all 7 

or a portion of your land in question here? 8 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 9 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 10 

all the restrictions and risks and potential negative impacts to farming or ranching 11 

operations as opposed to land that did not have those same risks. If I was looking 12 

to lease or rent ground I would pay more for comparable non-pipeline land than I 13 

would for comparable pipeline land and I think most folks would think the same 14 

way. This is another negative economic impact that affects the landowner and the 15 

county and the state and will forever and ever should TransCanada’s preferred or 16 

mainline alternative routes be approved. If they were to twin or closely parallel to 17 

Keystone I the vast majority of landowners would be those that already have a 18 

pipeline so there would be considerable less new incremental negative impacts. 19 

Q: Do you have similar concerns about selling the land? 20 

A: Well I hope not to have to sell the land in my lifetime but times change and you 21 

never know what is around the corner and yes I am concerned that if another piece 22 

of ground similar to mine were for sale and it did not have the pipeline and mine 23 

did that I would have a lower selling price. I think this would be true for pipeline 24 

ground on both the preferred and mainline alternative routes. 25 

Q:  What is your intent with your land after you die? 26 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 27 

to come but I have thought about getting out if this pipeline were to come through. 28 
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Q: Are you aware that the preferred route of TransCanada’s Keystone XL 1 

Pipeline would cross the land described above and owned by you? 2 

A: Yes. 3 

Q: Please describe your property that would be impacted by the potential 4 

TransCanada’s Keystone XL Pipeline? 5 

A: This is my Home place, where all the buildings and facilities are located.  This 6 

pipeline would cross both farmland and pastureland.  It comes within a few feet of 7 

our house well.  The pipeline would dissect springs of water that flow into a dam 8 

where all of our water for our cattle operation comes from.  We background and 9 

pasture over 1000 head of cattle per year and a leak into these springs or the dam 10 

would be devastating to my operation.   The reason we use the dam for watering 11 

cattle is because we cannot get a well with sufficient volume to support the 12 

number of cattle we run.  Good wells are hard to get in our area.  Water is essential 13 

to our operation and we need to protect it to stay in business. 14 

Q: Where on your property does the proposed route run through? 15 

A: The proposed route comes within a few feet of our domestic well and would be 16 

located in the recharge fields that supplies our drinking water.  Beings the water 17 

flows from West to East and the proposed pipeline is on the West side of this well 18 

there is a possibility of any leak to naturally flow right into our well.  I am not 19 

certain if the well will be disturbed during construction process, it is that close. 20 

Q: Will this affect how you go about your lives on a daily basis? 21 

A: We don't feel we could ever feel safe about drinking or bathing in this water in the 22 

future years without daily or at least weekly testing of the water in the event of an 23 

underground compromise of the pipe (a leak that would go undetected below the 24 

surface).   25 

Q: Is this well private or public?  26 

A: This is a private well.  27 

Q: Was this well registered when TransCanada chose the route? 28 
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A: It was not registered as that was not required back in the day this well was 1 

drilled. When Trans Canada chose this route I'm sure they did not take it into 2 

account.   3 

Q: Did you notify TransCanada upon learning that the well was on their route? 4 

A: Upon learning that this well was on their route we called Trans Canada and invited 5 

them to inspect the location of the well on the maps and from the road.  6 

Q: When did you notify TransCanada? 7 

A: This was sometime in February 2013. 8 

Q: Do you remember the name(s) of the land agents that visited you that day? 9 

A: Yes, and we still possess two Company cards given to us from Brock Taylor & 10 

Van Shepardson who were land agents on behalf of TransCanada here that day.   11 

Q: How many other people were at the meeting? 12 

A: There were close to 10 people at this meeting and we know that at least one of 13 

them was an Engineer, however he did not give us his card.   We thought by them 14 

actually "seeing" our well they might vary the route away from the well and we 15 

did show them on the maps a better route, which they briefly went to see.   16 

Q: Did you receive any correspondence from TransCanada after the meeting? 17 

A: Later, after this meeting we received two other mail correspondences  18 

Q: What were enclosed with the two correspondences? 19 

A: Potential route maps from TransCanada  20 

Q: Did the routes vary to avoid the well? 21 

A: They did not vary the route at all to avoid this well.   22 

Q: Did you contact another agency to speak with them about the well issue? 23 

A: Yes, the Nebraska Department of Environmental Quality. 24 

Q: What did the NDEQ tell you? 25 

A: We were told TransCanada would probably just drill us a new well.   26 

Q: Even if that were true, does drilling a new well cause a problem for your 27 

land? 28 
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A: Yes. But the problem with drilling a new well is that it is near impossible to get a 1 

"Good" well in our area, North of Stuart as any well man from this area will 2 

testify, so we don't feel that is an option and certainly not an acceptable option. It 3 

is too risky to sacrifice what we have now that we know is good and working. 4 

Q: Has TransCanada contacted you, since your initial meeting, about an 5 

alternate route away from the well? 6 

A:  To this day we have not seen any evidence or heard from TransCanada that they 7 

have varied their route away from our well.   8 

Q: Is the well currently registered? 9 

A: Just recently we filed papers to register the well but have not received 10 

confirmation from the State that it is done.  How many other unregistered wells do 11 

this proposed route not take into consideration? 12 

Q: Does the proposed route affect the water for your cattle as well? 13 

A: The proposed route dissects vital springs of water that flows into a dam that we 14 

use to water our cattle with.   15 

Q: How many feeder cattle use the vital springs as their source of water? 16 

A: There are times when our feedlot numbers are up to 1000 head of feeder cattle that 17 

use from this water source.   18 

Q: What happens to your cattle operation if the springs of water get 19 

contaminated? 20 

A: If the springs of water that fill this dam becomes disrupted or contaminated our 21 

Cattle operation will be compromised to the point of non-existence.   22 

Q: Are there other springs of water that your cattle drink out of? 23 

A: There are other springs of water farther out in the pastures that are dissected as 24 

well and these flow into creeks & streams that our pasture cattle water out of. 25 

Q: How does the proposed route cut across your land? 26 

It is a diagonal cut across of our land  27 

Q: Does that raise any concerns to you? 28 
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A: Yes, this also concerns us as to the use of ALL of the pastureland if they require 1 

the fencing out of the pipeline, either for the "healing" process of new grasses 2 

planted or to permanently keep cattle away from the pipeline.   3 

Q: How many pastures will the route affect? 4 

A: Two separate pastures  5 

Q: How will they be affected? 6 

A: They would be cut across diagonally and the land not on the side of the water 7 

source would become useless without a water source.  The lands would take a lot 8 

of years to "heal" and be back to full potential, probably just to be dug up again in 9 

the event of a leak or pipe replacement.  We will lose use of a lot of our pasture 10 

land and that means lost productive ground and lost income.  This is a big 11 

headache for us after TransCanada is long gone. Remember they want us to sign 12 

an easement that is "Perpetual" and to their "assigns or successors" which means 13 

FOREVER! 14 

Q: Does the pipeline run through any objects that will affect your land? 15 

A: Out in the pastureland are huge rocks which the proposed route would cross 16 

thru.  It is to our understanding that TransCanada would not have to bury the pipe 17 

as deep thru these areas.   18 

Q: Do you have any concerns about this? 19 

A: This concerns us as to the heating up of the soil by the pipe being nearer to the 20 

surface and the "healing" of the land so that it could ever be pastured again.  The 21 

inability of the land to heal will be followed by erosion on the 22 

uneven surfaces.  Also these rocks are constantly moving and emerging so the 23 

possibility of them pushing into the pipe causing a rupture is possible, esp. during 24 

an earthquake (we've felt them out here before!). 25 

Q: Will the value of your land decrease with the pipeline running through it? 26 

A: We have concerns as to the devaluation of our land.  We have heard about 27 

Banking institutions that are not loaning money and devaluing land on this 28 

proposed route.   29 
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Q: How does this affect the financial stability of your family and business? 1 

A: This greatly affects our Financial as this land is the soul of our operation, where all 2 

the buildings and feedlots are located (our Homeplace).  Our hope is to pass this 3 

land on down to our three sons but they too will have deflated values on their 4 

Financials FOREVER! 5 

Q: Do you have any concerns as to the safety of the pipeline? 6 

A: There are multiple concerns for us as to the Safety of this pipeline  7 

Q: Do you have any concerns that TransCanada may abandon the pipeline when 8 

it is completed? 9 

A: Yes, this is extremely concerning about the ability for TransCanada to abandon the 10 

dirty pipe in the ground whenever they want.  11 

Q: What are your concerns? 12 

A: We can’t afford to take it out. They probably wouldn’t even let us if we could. 13 

And they are not offering to pay for their luxury of leaving it in place.   14 

Q: Do you have any concerns that the pipeline may contaminate your neighbors 15 

land? 16 

A: We are concerned about Liability issues if the pipeline on our land contaminates 17 

our neighbors land. We cannot afford Insurance or the cleanup costs if there is a 18 

leak on our land and it affects our neighbors land and we get sued.   We should not 19 

have to be liable for Trans Canada's operation of this pipeline. I'm sure there will 20 

be more concerns about this pipeline as we go forward, but these are the main ones 21 

I have at this time.   22 

Q: Were you or an entity for which you are a member, shareholder, or director 23 

previously sued by TransCanada Keystone Pipeline, LP? 24 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 25 

petition for condemnation against our land so it could place its proposed pipeline 26 

within an easement that it wanted to take from us on our land. 27 

Q: Did you defend yourself and your land in that condemnation action? 28 
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A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 1 

and expenses in our resistance of TransCanada’s lawsuit against us. 2 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 3 

incurred? 4 

A: No, they have not. 5 

Q: In its lawsuit against you, did TransCanada identify the amount of your 6 

property that it wanted to take for its proposed pipeline? 7 

A: The lawsuit against us stated they would take the amount of property that is 8 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 9 

and equipment reasonably necessary to operate the pipeline. 10 

Q: Did TransCanada define what they meant by “property that is reasonably 11 

necessary”? 12 

A: No, they did not. 13 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 14 

property portion of your land? 15 

A: Yes, they did. 16 

Q: Did TransCanada describe what rights it proposed to take related to the 17 

eminent domain property on your land? 18 

A: Yes, they did. 19 

Q: What rights that they proposed to take did they describe? 20 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 21 

operate, and maintain the pipeline and the plant and equipment reasonably 22 

necessary to operate the pipeline, specifically including surveying, laying, 23 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 24 

reconstructing, removing and abandoning one pipeline, together with all fittings,  25 

cathodic protection equipment, pipeline markers, and all their equipment and 26 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 27 

petroleum products, and all by-products thereof.” 28 
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Q: Prior to filing an eminent domain lawsuit to take your land that 1 

TransCanada identified, do you believe they attempted to negotiate in good 2 

faith with you? 3 

A: No, I do not. 4 

Q: Did TransCanada at any time approach you with or deliver to you their 5 

proposed easement and right-of-way agreement? 6 

A: Yes, they did. 7 

Q: At the time you reviewed TransCanada’s easement and right-of-way 8 

agreement, did you understand that they would be purchasing a fee title 9 

interest in your property or that they were taking something else? 10 

A: I understood that they proposed to have the power to take both a temporary 11 

construction easement that could last for a certain period of time and then also a 12 

permanent easement which they described to be 50 feet across or in width, and 13 

that would run the entire portion of my property from where a proposed pipeline 14 

would enter my property until where it would exit the property. 15 

Q: Is the document included with your testimony here as Attachment No. 3, a 16 

true and accurate copy of TransCanada’s proposed Easement and Right-of-17 

Way agreement that they included with their condemnation lawsuit against 18 

you? 19 

A: Yes, it is.   20 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 21 

and Right-of-Way agreement? 22 

A: Yes, I have. 23 

Q: What is your understanding of the significance of the Easement and Right-of-24 

Way agreement as proposed by TransCanada? 25 

A: My understanding is that this is the document that will govern all of the rights and 26 

obligations and duties as well as the limitations of what I can and cannot do and 27 

how I and any future landowner and any person I invite to come onto my property 28 
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must behave as well as what TransCanada is and is not responsible for and how 1 

they can use my land. 2 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 3 

agreement do you have any concerns about any portions of it or any of the 4 

language either included in the document or missing from the proposed 5 

document? 6 

A: I have a number of significant concerns and worries about the document and how 7 

the language included and the language not included potentially negatively 8 

impacts my land and thereby potentially negatively impacts my community and 9 

my state.   10 

Q: I would like you to walk the Commissioners through each and every one of 11 

your concerns about TransCanada’s proposed Easement and Right-of-Way 12 

agreement so they can develop an understanding of how that language and 13 

the terms of that contract, in your opinion, potentially negatively impacts you 14 

and your land.  So, if you can start at the beginning of that document and 15 

let’s work our way through it, okay? 16 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 17 

Easement and Right-of-Way agreement and how it negatively could affect my 18 

property rights and my economic interests. 19 

Q. Okay, let’s start with your first concern please. 20 

A: The very first sentence talks about consideration or how much money they will 21 

pay to compensate me for all of the known and unknown affects and all of the 22 

rights I am giving up and for all the things they get to do to my land and for what 23 

they will prevent me from doing on my land and they only will pay me one time at 24 

the signing of the easement agreement. That is a huge problem. 25 

Q: Explain to the Commissioners why that is a problem. 26 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 27 

landowner because they want to have my land forever for use as they see fit so 28 

they can make a daily profit from their customers. If I was to lease ground from 29 
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my neighbor I would typically pay twice a year every year as long as they granted 1 

me the rights to use their land. That only makes sense – that is fair. If I was going 2 

to rent a house in town I would typically pay monthly, every month until I gave up 3 

my right to use that house. By TransCanada getting out on the cheap and paying 4 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 5 

revenue collection on the money I would be paid and then pay taxes on and 6 

contribute to this state and this country. It is money I would be putting back into 7 

my local community both spending and stimulating the local economy and 8 

generating more economic activity right here. Instead TransCanada’s shareholders 9 

keep all that money and it never finds its way to Nebraska.  10 

Q: What is your next concern? 11 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 12 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 13 

limited partnership…” and I have no idea who that really is. I have no idea who is 14 

forcing this pipeline on us or who the owners of the entities are, or what are the 15 

assets backing this limited partnership, or who the general partner is, or who all 16 

the limited partners are, and who makes up the ownership of the these partners or 17 

the structure or any of the basic things you would want to know and understand if 18 

you would want to do business with such an outfit. According to TransCanada’s 19 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 20 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 21 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 22 

basically nothing. That is really scary since the general partner has the liability but 23 

virtually none of the ownership and who knows if it has any other assets. 24 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 25 

percent clear on exactly who could become the owner of over 275 miles of 26 

Nebraska land? 27 

A:  No. 28 
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Q: Do you think it is in the public interest of Nebraska to not be one-hundred 1 

percent clear on exactly who will be operating and responsible for 2 

approximately 275 miles of tar sands pipeline underneath and through 3 

Nebraska land? 4 

A:  No. 5 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 6 

and the State of Nebraska of TransCanada’s easement terms. 7 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 8 

called “Grantee”)…” and this concerns me because it would allow their easement 9 

to be transferred or sold to someone or some company or country or who knows 10 

what that I don’t know and who we may not want to do business with. This 11 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 12 

bidder that could have terrible impacts upon all of Nebraska depending upon who 13 

may buy it and I don’t know of any safeguards in place for us or the State to veto 14 

or have any say so in who may own, operate, or be responsible for this pipeline in 15 

the future. 16 

Q: Do you think that type of uncertainty and lack of control over a major piece 17 

of infrastructure crossing our State is in the public interest? 18 

A: No, certainly not, in fact, just the opposite. 19 

Q: What’s next? 20 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 21 

really concerns me. Why does the easement and right-of-way have to be perpetual 22 

and permanent? That is the question myself and my family want an answer to. 23 

Perpetual to me is like forever and that doesn’t make sense. 24 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 25 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 26 

data proving there is a perpetual supply of tar sands. I am not aware in 27 

TransCanada’s application where it proves there is a perpetual necessity for this 28 

pipeline. My understanding of energy infrastructure like wind towers is they have 29 
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a decommission plan and actually take the towers down when they become 1 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 2 

will, and I want my family or future Nebraska families to have that land as 3 

undisturbed as possible and it is not in my interest or the public interest of 4 

Nebraska to be forced to give up perpetual and permanent rights in the land for 5 

this specific kind of pipeline project. 6 

Q: Okay, what is your next concern? 7 

A: The easement language includes all these things TransCanada can do and it says 8 

“…abandoning in place…” so they can just leave this pipeline under my ground 9 

until the end of time just sitting there while they are not using it, but I am still 10 

prevented from doing on my land and using my land what I would like. If I owned 11 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 12 

there. It doesn’t make sense and it scares me and it is not in my interest or the 13 

public interest of Nebraska to allow this. 14 

Q: Now it looks like we are ready to go to the second page of the Easement is that 15 

right? 16 

A: Yes. 17 

Q: So now on the second page of the Easement what are your concerns? 18 

A: Here the Easement identifies a 24-month deadline to complete construction of the 19 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 20 

starts to run from the moment “actual pipeline installation activities” begin on 21 

Landowners property. It appears that TransCanada would define this phrase as 22 

needed. It would be wise to explain what types of TransCanada action constitutes  23 

“installation activity” For instance, would the placement and storage of an 24 

excavator or other equipment on or near the Easement property be an activity or 25 

would earth have to be moved before the activity requirement is triggered. This 26 

vague phrase is likely to lead to future disputes and litigation that is not in the best 27 

interest of the welfare of Nebraska and would not protect property interests. The 28 

24-months can also be extended in the case of “force majeure.” My understanding 29 
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is that force majeure is often used to insulate a party to a contract when events 1 

occur that are completely out of their control. In TransCanada’s easement this is 2 

expanded to include “without limitation…availability of labor and materials.” 3 

Extending this language to labor and materials is problematic because these are 4 

two variables that TransCanada does have some or significant control over and to 5 

allow extension of the 24-month period over events not truly out of the control of 6 

TransCanada and without further provision for compensation for the Landowner is 7 

not conducive to protection of property rights. 8 

Q: Okay, what is your next concern? 9 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 10 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 11 

reasonable costs and expenses” will pay for damages caused but then limits 12 

TransCanada’s liability to certain circumstances. There is no definition of 13 

“commercially reasonable” and no stated right that the Landowner would get to 14 

determine the amounts of cost or expense that is “commercially reasonable.”  15 

TransCanada excepts out from their liability any damages that are caused by 16 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 17 

Landowner. It is understandable that if the Landowner were to willfully and 18 

intentionally cause damages to the pipeline that Landowner should be liable. 19 

However, anything short of willful misconduct should be the lability of 20 

TransCanada who is subjecting the pipeline on the Landowner and who is making 21 

a daily profit from that pipeline. When evaluating the impact on property rights of 22 

this provision, you must consider the potentially extremely expensive fight a 23 

Landowner would have over this question of whether or not damage was an act of 24 

negligence. Putting this kind of potential liability upon the Landowner is 25 

incredibly problematic and is detrimental to the protection of property rights. I 26 

don’t think this unilateral power which I can’t do anything about as the landowner 27 

is in the best economic interest of the land in question or the State of Nebraska for 28 

landowners to be treated that way. 29 
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Q: Is there any specific event or example you are aware of that makes this 1 

concern more real for you? 2 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 3 

Nemaha County, Nebraska landowner farmers who accidently struck two 4 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 5 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 6 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 7 

copy of the Federal Court Complaint is here as Attachment No. 4. 8 

Q: What is your next concern with the Easement language? 9 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 10 

they choose unless 1) any Landowner use interferes in any way with 11 

TransCanada’s exercise of any of its rights within the Easement, or 2) 12 

TransCanada decides to take any action on the property it deems necessary to 13 

prevent injury, endangerment or interference with anything TransCanada deems 14 

necessary to do on the property. Landowner is also forbidden from excavating 15 

without prior authorization by TransCanada. So my understanding is that 16 

TransCanada will unilaterally determine what Landowner can and can’t do based 17 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 18 

could also completely deny my request to excavate. Further, TransCanada retains 19 

all “privileges necessary or convenient for the full use of the rights” granted to 20 

them in the Easement. Again, TransCanada unilaterally can decide to the 21 

detriment of the property rights of Landowner what TransCanada believes is 22 

necessary or convenient for it. And there is no option for any additional 23 

compensation to landowner for any right exercised by TransCanada that leads to 24 

the removal of trees or plants or vegetation or buildings or structures or facilities 25 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 26 

rights without having to compensate Landowner for such further destruction or 27 

losses are not conducive to the protection of property rights or economic interest. 28 

Q:  What is the next concern you have? 29 
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A: The Easement also allows some rights for Landowner but restricts them at the 1 

same time and again at the sole and unilateral decision making of TransCanada. 2 

TransCanada will determine if the actions of Landowner might in anyway 3 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 4 

any appurtenances thereon to the pipeline itself or to their access to the Easement 5 

or within the Easement and TransCanada retains the right at any time, whether 6 

during growing season or not, to travel “within and along Easement Area on foot 7 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 8 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 9 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 10 

undefined and unilateral restrictions are not conducive to the protection of 11 

property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 14 

Landowner’s land any debris of any kind without any input or power of 15 

Landowner to demand an alternative method or location of debris disposal. Such 16 

unilateral powers would negatively affect Landowners property are not conducive 17 

to the protection of property rights or economic interest. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 20 

“where rock is encountered” mean and why does TransCanada solely get to 21 

determine whether or not this phrase is triggered. This phrase could be used to 22 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 23 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 24 

affect Landowners property are not conducive to the protection of property rights. 25 

A shallow pipeline is much more likely to become a danger and liability in the 26 

future given farming operations and buried irrigation lines and other factors 27 

common to the current typical agricultural uses of the land in question impacted 28 

by TransCanada’s preferred pipeline route. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: There are more vague concepts solely at the determination of TransCanada such as 2 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 3 

possible.” There is nothing here that defines this or provides a mechanism for 4 

documenting or memorializing “pre-construction position” so as to minimize 5 

costly legal battles or wasted Landowner time attempting to recreate the soil 6 

condition on their fields or pasture. Such unilateral powers would negatively affect 7 

Landowners property are not conducive to the protection of property rights or 8 

economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 11 

appurtenances thereto in place on, under, across, or through Nebraska land at any 12 

time it chooses. There is no provision for Landowner compensation for such 13 

abandonment nor any right for the Landowner to demand removal. Such unilateral 14 

powers would negatively affect Landowners property are not conducive to the 15 

protection of property rights or economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada has the power to unilaterally move or modify the location of any 18 

Easement area whether permanent or temporary at their sole discretion. 19 

Regardless, if Landowner has taken prior steps relative the their property in 20 

preparation or planning of TransCanada’s taking of the initial easement area(s), 21 

the language here does not require TransCanada to compensate the Landowner if 22 

they decide to move the easement anywhere on Landowners property. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interests. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 27 

transfer and be applicable to any future owner of the Land in question without the 28 
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ability of the future Landowner to modify or negotiate any of the language in 1 

question to which it will be held to comply. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 4 

Easement to any person, company, country, etc. at their sole discretion at any time 5 

to anyone. This also means that any buyer of the easement could do the same to a 6 

third buyer and so on forever. There is no change of control or sale provision in 7 

place to protect the Landowner or Nebraska or to provide compensation for such 8 

change of control or ownership. It is not conducive to the protection of property 9 

rights or economic interests to allow unilateral unrestricted sale of the Easement 10 

thereby forcing upon the Landowner and our State a new unknown Easement 11 

owner. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: There are many terms in the Easement that are either confusing or undefined terms 14 

that are without context as to whether or not the Landowner would have any say 15 

so in determining what these terms mean or if the evaluation is solely in 16 

TransCanada’s control. Some of these vague undefined terms are as follows: 17 

i. “pipeline installation activities” 18 

ii. “availability of labor and materials”  19 

iii. “commercially reasonable costs and expenses”  20 

iv. “reasonably anticipated and foreseeable costs and expenses”  21 

v. “yield loss damages” 22 

vi. “diminution in the value of the property”  23 

vii. “substantially same condition”  24 

viii. “an actual or potential hazard”  25 

ix. “efficient”  26 

x. “convenient”  27 

xi. “endangered”  28 

xii. “obstructed”  29 
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xiii. “injured”  1 

xiv. “interfered with”  2 

xv. “impaired”  3 

xvi. “suitable crossings”  4 

xvii. “where rock is encountered”  5 

xviii. “as nearly as practicable”  6 

xix. “pre-construction position”  7 

xx. “pre-construction grade”  8 

xxi. “various engineering factors”    9 

Each one of these above terms and phrases as read in the context of the Easement 10 

could be problematic in many ways. Notably, undefined terms tend to only get 11 

definition in further legal proceedings after a dispute arises and the way the 12 

Easement is drafted, TransCanada has sole power to determine when and if a 13 

particular situation conforms with or triggers rights affected by these terms. For 14 

instance, “yield loss damages” should be specifically defined and spelled out 15 

exactly how the landowner is to be compensated and in what events on the front 16 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 17 

the Landowner is without contractual rights to define these terms or determine 18 

when rights related to them trigger and what the affects may be. 19 

Q: Do you have any other concerns about the Easement language that you can 20 

think of at this time? 21 

A: I reserve the right to discuss any additional concerns that I think of at the time of 22 

my live testimony in August. 23 

Q: Based upon what you have shared with the Commission above regarding 24 

TransCanada’s proposed Easement terms and agreement, do you believe 25 

those to be reasonable or just, under the circumstances of the pipeline’s 26 

impact upon you and your land? 27 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 28 

discussed previously. 29 
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Q: Did TransCanada ever offer you financial compensation for the rights that 1 

they sought to obtain in your land, and for what they sought to prevent you 2 

and any future land owner of your property from doing in the future? 3 

A: Yes, we received an offer from them. 4 

Q: As the owner of the land in question and as the person who knows it better 5 

than anyone else, do you believe that TransCanada offered you just, or fair, 6 

compensation for all of what they proposed to take from you so that their tar 7 

sands pipeline could be located across your property? 8 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 9 

offer for all the potential impacts and effects and the rights that I’m giving up, and 10 

what we will be prevented from doing in the future and how their pipeline would 11 

impact my property for ever and ever. 12 

Q: Has TransCanada at any time offered to compensate you annually, such as 13 

wind farm projects do, for the existence of their potential tar sands pipeline 14 

across your property. 15 

A: No, never. 16 

Q: At any time did TransCanada present you with or request that you, as the 17 

owner of the land in question, sign and execute a document called, “Advanced 18 

Release of Damage Claims and Indemnity Agreement?” 19 

A: Yes, they did and it was included in the County Court lawsuit against us. 20 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 21 

“Advanced Release of Damage Claims and Indemnity Agreement? 22 

A: Yes, it is. 23 

Q: What was your understanding of that document? 24 

A: When I read that document in the plain language of that document, it was my 25 

understanding that TransCanada was attempting to pay me a very small amount at 26 

that time in order for me to agree to give up my rights to be compensated from 27 

them in the future related to any damage or impact they may have upon my 28 
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property “arising out of, in connection with, or alleged to resulted from 1 

construction or surveying over, under or on” my land. 2 

Q: Did you ever sign that document? 3 

A: No, I did not. 4 

Q: Why not? 5 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 6 

sum of money when I have no idea how bad the impacts or damages that they, or 7 

their contractors, or subcontractors, or other agents or employees, may cause on 8 

my land at any time in the future that resulted from the construction or surveying 9 

or their activities upon my land. 10 

Q: When you reviewed this document, what did it make you feel? 11 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 12 

shield themselves against known and foreseeable impacts that their pipeline, and 13 

the construction of it, would have upon my land.  It made me feel that they knew it 14 

was in their financial interest to pay me as little as possible to prevent me from 15 

ever having the opportunity to seek fair compensation again, and that this must be 16 

based upon their experience of unhappy landowners and situations in other places 17 

where they have built pipelines. 18 

Q: Has TransCanada ever contacted you and specifically asked you if you 19 

thought their proposed location of their proposed pipeline across your land 20 

was in your best interest? 21 

A: No, they have not. 22 

Q: Has TransCanada ever contacted you and specifically asked you if you 23 

thought their proposed location of their proposed pipeline across your land 24 

was in the public interest of the State of Nebraska? 25 

A: No, they have not. 26 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 27 

Takings Clause? 28 

A: Yes, I am. 29 
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Q: What is your understanding of the Fifth Amendment as it relates to taking of 1 

an American citizens property? 2 

A: My understanding is that, according to the United States Constitution, that if the 3 

government is going to take land for public use, then in that case, or by taking for 4 

public use, it can only occur if the private land owner is compensated justly, or 5 

fairly. 6 

Q: Has TransCanada ever contacted you specially to explain the way in which 7 

the public could use its proposed Keystone XL Pipeline? 8 

A: No, they have not. 9 

Q: Can you think of any way in which the public, that is the citizens of the State 10 

of Nebraska, can directly use the proposed TransCanada Keystone XL 11 

Pipeline, as it dissects the State of Nebraska? 12 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 13 

public benefits from this pipeline in any way, how they can use it any way, or how 14 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 15 

that the only reason it’s proposed to come through Nebraska, is that because we 16 

are geographically in the way from between where the privately-owned Tar Sands 17 

are located to where TransCanada wants to ship the Tar Sands to refineries in 18 

Houston, Texas. 19 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 20 

crude petroleum, or oil and petroleum by-products that you would like to 21 

ship in its pipeline? 22 

A: No, it has not. 23 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-24 

products that you, at this time or any time in the future, would desire to place 25 

for transport within the proposed TransCanada Keystone XL Pipeline? 26 

A: No, I do not. 27 
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Q: Do you know anyone in the state of Nebraska who would be able to ship any 1 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-2 

products within the proposed TransCanada Keystone XL Pipeline? 3 

A: No, I do not.  I’ve never heard of such a person or company like that. 4 

Q: Do you pay property taxes for the land that would be affected and impacted 5 

at the proposed TransCanada Keystone XL Pipeline? 6 

A: Yes, I do. 7 

Q: Why do you pay property taxes on that land? 8 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 9 

of that property. 10 

Q: Because you follow the law and pay property taxes, do you believe you 11 

deserve any special consideration or treatment apart from any other person 12 

or company that pays property taxes? 13 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 14 

just what you do. 15 

Q: Do you believe the fact that you pay property taxes entitles you to special 16 

treatment of any kind, or special rights of any kind? 17 

A: No, of course not. 18 

Q: Do you believe the fact that you pay property taxes on your land would be 19 

enough to qualify you to have the power of eminent domain to take land of 20 

your neighbors or other people in your county, or other people across the 21 

state of Nebraska? 22 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 23 

I expect an award for or any type of special consideration. 24 

Q: Have you at any time ever employed any person other than yourself? 25 

A: Well, yes I have. 26 

Q: Do you believe that the fact that you have, at some point in your life, 27 

employed one or more other persons entitle you to any special treatment or 28 
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consideration above and beyond any other Nebraskan that has also employed 1 

one or more persons? 2 

A: No, of course not. 3 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 4 

have at one point employed another person within this state, entitles you to 5 

preferential treatment or consideration of any kind? 6 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 7 

don’t deserve any special treatment or consideration for that fact. 8 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 9 

crude oil pipeline in its preferred location, or ultimate location across the 10 

state of Nebraska? 11 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 12 

or even bullied around and being made to feel scared that they did not have any 13 

options but to sign whatever papers TransCanada told them they had to. I am 14 

aware of folks being threatened that their land would be taken if they didn’t follow 15 

what TransCanada was saying. I am aware of tactics to get people to sign 16 

easements that I don’t believe have any place in Nebraska or anywhere, such as 17 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 18 

landowners and convince them they should sign TransCanada’s easement 19 

agreements. I am aware of older folks and widows or widowers feeling they had 20 

no choice but to sign TransCanada’s Easement and they didn’t know they could 21 

fight or stand up for themselves. From a more practical standpoint, I am worried 22 

that according to their answer to our Interrogatory No. 211, TransCanada only 23 

owns and operates one (1) major oil pipeline. They simply do not have the 24 

experience with this type of pipeline and that scares me. There are others but that 25 

is what I can recollect at this time and if I remember more or my recollection is 26 

refreshed I will share those with the Commissioners at the Hearing in August. 27 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 28 

landowner is reasonable or just? 29 
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A: No, I do not. 1 

Q: Do you have any concern about limitations that the construction of this 2 

proposed pipeline across your affected land would prevent construction of 3 

future structures upon the portion of your land affected by the proposed 4 

easement and immediately surrounding areas? 5 

A: Well yes, of course I do.  We would not be able to build any types of structures 6 

directly across or touching the easement and it would be unwise and I would be 7 

uncomfortable to build anything near the easement for fear of being blamed in the 8 

future should any damage or difficulty result on my property in regards to the 9 

pipeline.  What if we would like to expand our feedlot operation?  We are 10 

researching installing a hoop building and this area might be where it would need 11 

to go. 12 

Q: Do you think such a restriction would impact you economically? 13 

A: Well yes, of course.  It restricts both me and my successors from growing and 14 

expanding.   15 

Q: How do you think such a restriction would impact you economically? 16 

A: The future of this land may not be exactly how it’s being used as of this moment, 17 

and having the restrictions and limiting my ability to develop my land in certain 18 

ways presents a huge negative economic impact on myself, my family, and any 19 

potential future owner of the property. You have no idea how I or the future owner 20 

may want to use this land in the future or the other land across Nebraska 21 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 22 

ago it would have been hard to imagine all the advances that we have now or how 23 

things change. Because the Easement is forever and TransCanada gets the rights in 24 

my land forever we have to think with a very long term view. By placing their 25 

pipeline on under across and through my land that prevents future development 26 

which greatly negatively impacts future taxes and tax revenue that could have 27 

been generated by the County and State but now will not. When you look at the 28 

short blip of economic activity that the two years of temporary construction efforts 29 
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may bring, that is far outweighed by the perpetual and forever loss of opportunity 1 

and restrictions TransCanada is forcing upon us and Nebraska. 2 

Q: Do you have any concerns about the environmental impact of the proposed 3 

pipeline? 4 

A: Yes, I do.   5 

Q: What are some of those concerns? 6 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 7 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 8 

a detrimental impact upon the environment of my land specifically, as well as the 9 

lands near my land and surrounding the proposed pipeline route. 10 

Q: Do you have any other environmental concerns? 11 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 12 

construction and/or maintenance and operation. I am concerned about spills and 13 

leaks that TransCanada has had in the past and will have in the future. This could 14 

be catastrophic to my operations or others and to my county and the State. 15 

Q: Do you have any thoughts regarding if there would be an impact upon the 16 

natural resources on or near your property due to the proposed pipeline? 17 

A: Yes, I believe that any construction, operation, and/or maintenance of the 18 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 19 

resources of my land, and the lands near and surrounding the proposed pipeline 20 

route. 21 

Q: Do you have any worries about potential impacts from the proposed pipeline 22 

to the soil of your land, or land near you? 23 

A: Yes, I believe that any construction, operation, and/or maintenance of the 24 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 25 

our land, as well as land along and surrounding the proposed pipeline route.  This 26 

includes, but is not limited to, the reasons that we discussed above of disturbing 27 

the soil composition and makeup as it has naturally existed for thousands and 28 

millions of years.  This disruption could be during the construction process and/or 29 
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any future maintenance or removal process.  I’m gravely concerned about the 1 

fertility and the loss of economic ability of my property to grow the crops, or grow 2 

the grasses, or grow whatever it is at that time they exist on my property or that I 3 

may want to grow in the future, or that a future owner may want to grow.  The 4 

land will never be the same as it exists now, undisturbed, after it is trenched up for 5 

the proposed pipeline. 6 

Q: Do you have any concerns about the potential impact of the proposed pipeline 7 

upon the groundwater over your land, or surrounding lands? 8 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 9 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 10 

groundwater of not only under my land, but also near and surrounding the pipeline 11 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 12 

simple and it is simply too valuable to our State and the country to put at 13 

unreasonable risk. 14 

Q: Do you have any concern about the potential impact of the proposed pipeline 15 

upon the surface water on, or near or around your land? 16 

A: Yes, I have significant concerns that any construction, operation, and/or 17 

maintenance of the proposed Keystone XL Pipeline would have detrimental 18 

impact upon the surface water of not only within my property boundary, but along 19 

and near and surrounding the pipeline route, and in fact, across the state of 20 

Nebraska.   21 

Q: Do you have any concern about the potential impacts of the proposed pipeline 22 

upon the wildlife and plants, other than your growing crops on or near your 23 

land? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

wildlife and the plants, not only  that are located on or can be found upon my land, 27 

but also near and along the proposed pipeline route. 28 
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Q: Do you have any concerns about the effects of the proposed pipeline upon the 1 

fair market value of your land? 2 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 3 

pipeline underneath and across and through my property will negatively affect the 4 

fair market value at any point in the future, especially at that point in which I 5 

would need to sell the property, or someone in my family would need to sell the 6 

property.  I do not believe, and certainly would not be willing to pay, the same 7 

price for land that had the pipeline located on it, versus land that did not.  I hope 8 

there is never a point where I’m in a position where I have to sell and have to 9 

realize as much value as I can out of my land.  But because it is my single largest 10 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 11 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 12 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 13 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 14 

not to mention all of the rights you give up by the nature of having the pipeline 15 

due to having the easement that we have previously discussed, for any reasonable 16 

person to think that the existence of the pipeline would not negatively affect my 17 

property’s value. 18 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 19 

testimony? 20 

A: Yes, I have. 21 

Q: Where have you seen that before? 22 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    23 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 24 

believe the portion of the alternative route shown here that is within Nebraska 25 

essentially twins or parallels Keystone I.  26 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 27 

Application, and as found on Attachment No. 7, here to your testimony, is in 28 

the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe that the Keystone mainline alternative route as shown on 2 

Attachment No. 7 included with your testimony here is a major oil pipeline 3 

route that is in the public interest of Nebraska? 4 

A: No, I do not. 5 

Q: Do you believe the portion of what has been previously called the I-90 6 

corridor alternative route, specifically for the portion of the proposed 7 

pipeline within Nebraska as found in Attachment No. 6 to your testimony, is 8 

in the public interest of Nebraska? 9 

A: No, I do not. 10 

Q: Do you believe there is any potential route for the proposed Keystone XL 11 

Pipeline across, within, under, or through the State of Nebraska that is in the 12 

public interest of the citizens of Nebraska? 13 

A: No, I do not. 14 

Q: Why do you hold that belief? 15 

A: Because there simply is no public interest based on all of the factors that I am 16 

aware and that I have read and that I have studied that this Commission is to 17 

consider that would establish that a for-profit foreign-owned pipeline that simply 18 

crosses Nebraska because we are geographically in the way between where tar 19 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 20 

public interest of Nebraskans. We derive no benefit from this project. It is not for 21 

public use. Nebraska is simply in the way and when all considerations are taken in 22 

there is no net benefit of any kind for Nebraska should this project be placed in our 23 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 24 

the negative impacts and concerns. 25 

Q: What do you think about the applicant, TransCanada’s argument that its 26 

preferred route for its proposed Keystone XL Pipeline is in the public interest 27 

of Nebraska because it may bring temporary jobs during the construction 28 

phase to Nebraska? 29 
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A: First of all, not all jobs are created equally.  Most jobs that are created, whether 1 

temporary or on a permanent basis, don’t come with a project that has all the 2 

potential and foreseeable negative impacts, many of which we have discussed here 3 

and other witnesses throughout the course of this hearing have and will discuss.  If 4 

I decide to hire and employ someone to help me out in my farming or ranching 5 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 6 

to my land or my town or my county or my state.  And I’ve hired someone who is 7 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 8 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 9 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 10 

from TransCanada’s own statements that the jobs numbers they originally touted 11 

were determined to be a minute fraction of the permanent jobs that had been 12 

projected. According to their answer to our Interrogatory No. 191, TransCanada 13 

has created only thirty-four (34) jobs within Nebraska working specifically on 14 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 15 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 16 

Further, according to their answer to Interrogatory No. 199, TransCanada would 17 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 18 

constructed on its Preferred Route or its Mainline Alternative Route. 19 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 20 

because it would cross your land? 21 

A: No, absolutely not.  I am opposed to this project because it is not in the public 22 

interest, neither within my community nor within our state. 23 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 24 

was to cross someone else’s land? 25 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 26 

the fear and anxiety and potential foreseeable risks and negative impacts that this 27 

type of a project carrying this type of product brings forced upon anyone in this 28 

state or any other state. 29 
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Q: Do you think there is any intelligent route for the proposed Keystone XL 1 

Pipeline to cross the state of Nebraska? 2 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 3 

this project anywhere within Nebraska is within the public interest.  However, if 4 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 5 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 6 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 7 

preferred route and the mainline alternative routes are economic liabilities our 8 

state cannot risk. 9 

Q: What do you rely upon to make that statement? 10 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 11 

already exists in that area is reason enough as it is not in our best interest or the 12 

public interests to have more major oil pipelines crisscrossing our state. Second, 13 

they have all the infrastructure already there in terms of relationships with the 14 

counties and local officials and first responders along that route. Third, they have 15 

already obtained easements from all the landowners along that route and have 16 

relationships with them. Fourth, that route avoids our most sensitive soils, the 17 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 18 

Aquifer. Sixth, they have already studied that route and previously offered it as an 19 

alternative. Seventh, it just makes the most sense that as a state we would have 20 

some intelligent policy of energy corridors and co-locating this type of 21 

infrastructure near each other. 22 

Q: Have you fully expressed each and every opinion, concern, or fact you would 23 

like the Public Service Commissioners to consider in their review of 24 

TransCanada’s Application? 25 

A: No, I have not. I have shared that which I can think of as of the date I signed this 26 

document below but other things may come to me or my memory may be 27 

refreshed and I will add and address those things at the time of the Hearing in 28 

August and address any additional items at that time as is necessary. Additionally, 29 
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I have not had an adequate amount of time to receive and review all of 1 

TransCanada’s answers to our discovery and the discovery of others so it was 2 

impossible to competently and completely react to that in my testimony here and I 3 

reserve the right to also address anything related to discovery that has not yet 4 

concluded as of the date I signed this document below. Lastly, certain documents 5 

requested have not yet been produced by TransCanada and therefore I may have 6 

additional thoughts on those I will also share at the hearing as needed. 7 

Q: What is it that you are requesting the Public Service Commissioners do in 8 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 9 

across Nebraska? 10 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 11 

a temporary job spike that this project may bring to a few counties and beyond the 12 

relatively small amount of taxes this proposed foreign pipeline would possibly 13 

generate.  And, instead think about the perpetual and forever impacts of this 14 

pipeline as it would have on the landowners specifically, first and foremost, but 15 

also thereby upon the entire state of Nebraska, and to determine that neither the 16 

preferred route nor the Keystone mainline alternative route are in the public 17 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 18 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 19 

an application for a route in Nebraska, that the only potential route that would 20 

make any intelligent sense whatsoever would be twinning or near paralleling of 21 

the proposed KXL with the existing Keystone I  pipeline. The point of including 22 

Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 23 

considered by TransCanada before. It simply does not make sense to add yet 24 

another major oil pipeline crisscrossing our state creating new pumping stations, 25 

creating new impacts on additional counties and communities and going through 26 

all of the court processes with myself and other landowners like me when this 27 

applicant already has relationships with the landowners, the towns and the 28 

communities along Keystone I, and that Keystone I is firmly outside of the sand 29 
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hills and a significantly further portion away from the heart of the Ogallala 1 

Aquifer than the preferred route or the Keystone mainline alternative route. 2 

Q: Does Attachment No. 8 here contain other documents you are competent to 3 

speak about that you wish to be part of your testimony and to discuss in more 4 

detail as needed at the August 2017 Hearing?  5 

A: Yes. 6 

Q: Are all of your statements in your testimony provided above true and 7 

accurate as of the date you signed this document to the best of your 8 

knowledge? 9 

A: Yes, they are. 10 

Q: Thank you, I have no further questions at this time and reserve the right to 11 

ask you additional questions at the August 2017 Hearing. 12 
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Q: Please state your name. 1 

A: My name is R. Wynn Hipke 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: Do you earn any income from this land? 15 

A: Yes. 16 EXHIBIT
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Q: Have you depended on the income from your land to support your livelihood 1 

or the livelihood of your family? 2 

A: Yes. 3 

Q: Have you ever in the past or have you thought about in the future leasing all 4 

or a portion of your land in question here? 5 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 6 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 7 

all the restrictions and risks and potential negative impacts to farming or ranching 8 

operations as opposed to land that did not have those same risks. If I was looking 9 

to lease or rent ground I would pay more for comparable non-pipeline land than I 10 

would for comparable pipeline land and I think most folks would think the same 11 

way. This is another negative economic impact that affects the landowner and the 12 

county and the state and will forever and ever should TransCanada’s preferred or 13 

mainline alternative routes be approved. If they were to twin or closely parallel to 14 

Keystone I the vast majority of landowners would be those that already have a 15 

pipeline so there would be considerable less new incremental negative impacts. 16 

Q: Do you have similar concerns about selling the land? 17 

A: Well I hope not to have to sell the land in my lifetime but times change and you 18 

never know what is around the corner and yes I am concerned that if another piece 19 

of ground similar to mine were for sale and it did not have the pipeline and mine 20 

did that I would have a lower selling price. I think this would be true for pipeline 21 

ground on both the preferred and mainline alternative routes. 22 

Q:  What is your intent with your land after you die? 23 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 24 

to come but I have thought about getting out if this pipeline were to come through. 25 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 26 

Pipeline would cross the land described above and owned by you? 27 

A: Yes. 28 
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Q: Were you or an entity for which you are a member, shareholder, or director 1 

previously sued by TransCanada Keystone Pipeline, LP? 2 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 3 

petition for condemnation against our land so it could place its proposed pipeline 4 

within an easement that it wanted to take from us on our land. 5 

Q: Did you defend yourself and your land in that condemnation action? 6 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 7 

and expenses in our resistance of TransCanada’s lawsuit against us. 8 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 9 

incurred? 10 

A: No, they have not. 11 

Q: In its lawsuit against you, did TransCanada identify the amount of your 12 

property that it wanted to take for its proposed pipeline? 13 

A: The lawsuit against us stated they would take the amount of property that is 14 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 15 

and equipment reasonably necessary to operate the pipeline. 16 

Q: Did TransCanada define what they meant by “property that is reasonably 17 

necessary”? 18 

A: No, they did not. 19 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 20 

property portion of your land? 21 

A: Yes, they did. 22 

Q: Did TransCanada describe what rights it proposed to take related to the 23 

eminent domain property on your land? 24 

A: Yes, they did. 25 

Q: What rights that they proposed to take did they describe? 26 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 27 

operate, and maintain the pipeline and the plant and equipment reasonably 28 

necessary to operate the pipeline, specifically including surveying, laying, 29 



4 
 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 1 

reconstructing, removing and abandoning one pipeline, together with all fittings,  2 

cathodic protection equipment, pipeline markers, and all their equipment and 3 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 4 

petroleum products, and all by-products thereof.” 5 

Q: Prior to filing an eminent domain lawsuit to take your land that 6 

TransCanada identified, do you believe they attempted to negotiate in good 7 

faith with you? 8 

A: No, I do not. 9 

Q: Did TransCanada at any time approach you with or deliver to you their 10 

proposed easement and right-of-way agreement? 11 

A: Yes, they did. 12 

Q: At the time you reviewed TransCanada’s easement and right-of-way 13 

agreement, did you understand that they would be purchasing a fee title 14 

interest in your property or that they were taking something else? 15 

A: I understood that they proposed to have the power to take both a temporary 16 

construction easement that could last for a certain period of time and then also a 17 

permanent easement which they described to be 50 feet across or in width, and 18 

that would run the entire portion of my property from where a proposed pipeline 19 

would enter my property until where it would exit the property. 20 

Q: Is the document included with your testimony here as Attachment No. 2, a 21 

true and accurate copy of TransCanada’s proposed Easement and Right-of-22 

Way agreement that they included with their condemnation lawsuit against 23 

you? 24 

A: Yes, it is.  25 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 26 

and Right-of-Way agreement? 27 

A: Yes, I have. 28 
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Q: What is your understanding of the significance of the Easement and Right-of-1 

Way agreement as proposed by TransCanada? 2 

A: My understanding is that this is the document that will govern all of the rights and 3 

obligations and duties as well as the limitations of what I can and cannot do and 4 

how I and any future landowner and any person I invite to come onto my property 5 

must behave as well as what TransCanada is and is not responsible for and how 6 

they can use my land. 7 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 8 

agreement do you have any concerns about any portions of it or any of the 9 

language either included in the document or missing from the proposed 10 

document? 11 

A: Yes, I have a number of significant concerns and worries about the document and 12 

how the language included and the language not included potentially negatively 13 

impacts my land and thereby potentially negatively impacts my community and 14 

my state.   15 

Q: I would like you to walk the Commissioners through each and every one of 16 

your concerns about TransCanada’s proposed Easement and Right-of-Way 17 

agreement so they can develop an understanding of how that language and 18 

the terms of that contract, in your opinion, potentially negatively impacts you 19 

and your land.  So, if you can start at the beginning of that document and 20 

let’s work our way through it, okay? 21 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 22 

Easement and Right-of-Way agreement and how it negatively could affect my 23 

property rights and my economic interests. 24 

Q. Okay, let’s start with your first concern please. 25 

A: The very first sentence talks about consideration or how much money they will 26 

pay to compensate me for all of the known and unknown affects and all of the 27 

rights I am giving up and for all the things they get to do to my land and for what 28 
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they will prevent me from doing on my land and they only will pay me one time at 1 

the signing of the easement agreement. That is a huge problem. 2 

Q: Explain to the Commissioners why that is a problem. 3 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 4 

landowner because they want to have my land forever for use as they see fit so 5 

they can make a daily profit from their customers. If I was to lease ground from 6 

my neighbor I would typically pay twice a year every year as long as they granted 7 

me the rights to use their land. That only makes sense – that is fair. If I was going 8 

to rent a house in town I would typically pay monthly, every month until I gave up 9 

my right to use that house. By TransCanada getting out on the cheap and paying 10 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 11 

revenue collection on the money I would be paid and then pay taxes on and 12 

contribute to this state and this country. It is money I would be putting back into 13 

my local community both spending and stimulating the local economy and 14 

generating more economic activity right here. Instead TransCanada’s shareholders 15 

keep all that money and it never finds its way to Nebraska.  16 

Q: What is your next concern? 17 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 18 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 19 

limited partnership…” and I have no idea who that really is. I have no idea who is 20 

forcing this pipeline on us or who the owners of the entities are, or what are the 21 

assets backing this limited partnership, or who the general partner is, or who all 22 

the limited partners are, and who makes up the ownership of the these partners or 23 

the structure or any of the basic things you would want to know and understand if 24 

you would want to do business with such an outfit. According to TransCanada’s 25 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 26 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 27 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 28 
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basically nothing. That is really scary since the general partner has the liability but 1 

virtually none of the ownership and who knows if it has any other assets. 2 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 3 

percent clear on exactly who could become the owner of over 275 miles of 4 

Nebraska land? 5 

A:  No. 6 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 7 

percent clear on exactly who will be operating and responsible for 8 

approximately 275 miles of tar sands pipeline underneath and through 9 

Nebraska land? 10 

A:  No. 11 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 12 

and the State of Nebraska of TransCanada’s easement terms. 13 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 14 

called “Grantee”)…” and this concerns me because it would allow their easement 15 

to be transferred or sold to someone or some company or country or who knows 16 

what that I don’t know and who we may not want to do business with. This 17 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 18 

bidder that could have terrible impacts upon all of Nebraska depending upon who 19 

may buy it and I don’t know of any safeguards in place for us or the State to veto 20 

or have any say so in who may own, operate, or be responsible for this pipeline in 21 

the future. 22 

Q: Do you think that type of uncertainty and lack of control over a major piece 23 

of infrastructure crossing our State is in the public interest? 24 

A: No, certainly not, in fact, just the opposite. 25 

Q: What’s next? 26 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 27 

really concerns me. Why does the easement and right-of-way have to be perpetual 28 
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and permanent? That is the question myself and my family want an answer to. 1 

Perpetual to me is like forever and that doesn’t make sense. 2 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 3 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 4 

data proving there is a perpetual supply of tar sands. I am not aware in 5 

TransCanada’s application where it proves there is a perpetual necessity for this 6 

pipeline. My understanding of energy infrastructure like wind towers is they have 7 

a decommission plan and actually take the towers down when they become 8 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 9 

will, and I want my family or future Nebraska families to have that land as 10 

undisturbed as possible and it is not in my interest or the public interest of 11 

Nebraska to be forced to give up perpetual and permanent rights in the land for 12 

this specific kind of pipeline project. 13 

Q: Okay, what is your next concern? 14 

A: The easement language includes all these things TransCanada can do and it says 15 

“…abandoning in place…” so they can just leave this pipeline under my ground 16 

until the end of time just sitting there while they are not using it, but I am still 17 

prevented from doing on my land and using my land what I would like. If I owned 18 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 19 

there. It doesn’t make sense and it scares me and it is not in my interest or the 20 

public interest of Nebraska to allow this. 21 

Q: Now it looks like we are ready to go to the second page of the Easement is that 22 

right? 23 

A: Yes. 24 

Q: So now on the second page of the Easement what are your concerns? 25 

A: Here the Easement identifies a 24-month deadline to complete construction of the 26 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 27 

starts to run from the moment “actual pipeline installation activities” begin on 28 

Landowners property. It appears that TransCanada would define this phrase as 29 
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needed. It would be wise to explain what types of TransCanada action constitutes  1 

“installation activity” For instance, would the placement and storage of an 2 

excavator or other equipment on or near the Easement property be an activity or 3 

would earth have to be moved before the activity requirement is triggered. This 4 

vague phrase is likely to lead to future disputes and litigation that is not in the best 5 

interest of the welfare of Nebraska and would not protect property interests. The 6 

24-months can also be extended in the case of “force majeure.” My understanding 7 

is that force majeure is often used to insulate a party to a contract when events 8 

occur that are completely out of their control. In TransCanada’s easement this is 9 

expanded to include “without limitation…availability of labor and materials.” 10 

Extending this language to labor and materials is problematic because these are 11 

two variables that TransCanada does have some or significant control over and to 12 

allow extension of the 24-month period over events not truly out of the control of 13 

TransCanada and without further provision for compensation for the Landowner is 14 

not conducive to protection of property rights. 15 

Q: Okay, what is your next concern? 16 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 17 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 18 

reasonable costs and expenses” will pay for damages caused but then limits 19 

TransCanada’s liability to certain circumstances. There is no definition of 20 

“commercially reasonable” and no stated right that the Landowner would get to 21 

determine the amounts of cost or expense that is “commercially reasonable.”  22 

TransCanada excepts out from their liability any damages that are caused by 23 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 24 

Landowner. It is understandable that if the Landowner were to willfully and 25 

intentionally cause damages to the pipeline that Landowner should be liable. 26 

However, anything short of willful misconduct should be the lability of 27 

TransCanada who is subjecting the pipeline on the Landowner and who is making 28 

a daily profit from that pipeline. When evaluating the impact on property rights of 29 
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this provision, you must consider the potentially extremely expensive fight a 1 

Landowner would have over this question of whether or not damage was an act of 2 

negligence. Putting this kind of potential liability upon the Landowner is 3 

incredibly problematic and is detrimental to the protection of property rights. I 4 

don’t think this unilateral power which I can’t do anything about as the landowner 5 

is in the best economic interest of the land in question or the State of Nebraska for 6 

landowners to be treated that way. 7 

Q: Is there any specific event or example you are aware of that makes this 8 

concern more real for you? 9 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 10 

Nemaha County, Nebraska landowner farmers who accidently struck two 11 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 12 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 13 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 14 

copy of the Federal Court Complaint is here as Attachment No. 3.  15 

Q: What is your next concern with the Easement language? 16 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 17 

they choose unless 1) any Landowner use interferes in any way with 18 

TransCanada’s exercise of any of its rights within the Easement, or 2) 19 

TransCanada decides to take any action on the property it deems necessary to 20 

prevent injury, endangerment or interference with anything TransCanada deems 21 

necessary to do on the property. Landowner is also forbidden from excavating 22 

without prior authorization by TransCanada. So my understanding is that 23 

TransCanada will unilaterally determine what Landowner can and can’t do based 24 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 25 

could also completely deny my request to excavate. Further, TransCanada retains 26 

all “privileges necessary or convenient for the full use of the rights” granted to 27 

them in the Easement. Again, TransCanada unilaterally can decide to the 28 

detriment of the property rights of Landowner what TransCanada believes is 29 
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necessary or convenient for it. And there is no option for any additional 1 

compensation to landowner for any right exercised by TransCanada that leads to 2 

the removal of trees or plants or vegetation or buildings or structures or facilities 3 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 4 

rights without having to compensate Landowner for such further destruction or 5 

losses are not conducive to the protection of property rights or economic interest. 6 

Q:  What is the next concern you have? 7 

A: The Easement also allows some rights for Landowner but restricts them at the 8 

same time and again at the sole and unilateral decision making of TransCanada. 9 

TransCanada will determine if the actions of Landowner might in anyway 10 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 11 

any appurtenances thereon to the pipeline itself or to their access to the Easement 12 

or within the Easement and TransCanada retains the right at any time, whether 13 

during growing season or not, to travel “within and along Easement Area on foot 14 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 15 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 16 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 17 

undefined and unilateral restrictions are not conducive to the protection of 18 

property rights or economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 21 

Landowner’s land any debris of any kind without any input or power of 22 

Landowner to demand an alternative method or location of debris disposal. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 27 

“where rock is encountered” mean and why does TransCanada solely get to 28 

determine whether or not this phrase is triggered. This phrase could be used to 29 
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justify installing the pipeline 24 inches beneath the surface. The ability to use this 1 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 2 

affect Landowners property are not conducive to the protection of property rights. 3 

A shallow pipeline is much more likely to become a danger and liability in the 4 

future given farming operations and buried irrigation lines and other factors 5 

common to the current typical agricultural uses of the land in question impacted 6 

by TransCanada’s preferred pipeline route. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are more vague concepts solely at the determination of TransCanada such as 9 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 10 

possible.” There is nothing here that defines this or provides a mechanism for 11 

documenting or memorializing “pre-construction position” so as to minimize 12 

costly legal battles or wasted Landowner time attempting to recreate the soil 13 

condition on their fields or pasture. Such unilateral powers would negatively affect 14 

Landowners property are not conducive to the protection of property rights or 15 

economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 18 

appurtenances thereto in place on, under, across, or through Nebraska land at any 19 

time it chooses. There is no provision for Landowner compensation for such 20 

abandonment nor any right for the Landowner to demand removal. Such unilateral 21 

powers would negatively affect Landowners property are not conducive to the 22 

protection of property rights or economic interest. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: TransCanada has the power to unilaterally move or modify the location of any 25 

Easement area whether permanent or temporary at their sole discretion. 26 

Regardless, if Landowner has taken prior steps relative to their property in 27 

preparation or planning of TransCanada’s taking of the initial easement area(s), 28 

the language here does not require TransCanada to compensate the Landowner if 29 
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they decide to move the easement anywhere on Landowners property. Such 1 

unilateral powers would negatively affect Landowners property are not conducive 2 

to the protection of property rights or economic interests. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 5 

transfer and be applicable to any future owner of the Land in question without the 6 

ability of the future Landowner to modify or negotiate any of the language in 7 

question to which it will be held to comply. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 10 

Easement to any person, company, country, etc. at their sole discretion at anytime 11 

to anyone. This also means that any buyer of the easement could do the same to a 12 

third buyer and so on forever. There is no change of control or sale provision in 13 

place to protect the Landowner or Nebraska or to provide compensation for such 14 

change of control or ownership. It is not conducive to the protection of property 15 

rights or economic interests to allow unilateral unrestricted sale of the Easement 16 

thereby forcing upon the Landowner and our State a new unknown Easement 17 

owner. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: There are many terms in the Easement that are either confusing or undefined terms 20 

that are without context as to whether or not the Landowner would have any say 21 

so in determining what these terms mean or if the evaluation is solely in 22 

TransCanada’s control. Some of these vague undefined and ambiguous terms are 23 

as follows: 24 

i. “pipeline installation activities” 25 

ii. “availability of labor and materials”  26 

iii. “commercially reasonable costs and expenses”  27 

iv. “reasonably anticipated and foreseeable costs and expenses”  28 

v. “yield loss damages” 29 
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vi. “diminution in the value of the property”  1 

vii. “substantially same condition”  2 

viii. “an actual or potential hazard”  3 

ix. “efficient”  4 

x. “convenient”  5 

xi. “endangered”  6 

xii. “obstructed”  7 

xiii. “injured”  8 

xiv. “interfered with”  9 

xv. “impaired”  10 

xvi. “suitable crossings”  11 

xvii. “where rock is encountered”  12 

xviii. “as nearly as practicable”  13 

xix. “pre-construction position”  14 

xx. “pre-construction grade”  15 

xxi. “various engineering factors”    16 

Each one of these above terms and phrases as read in the context of the Easement 17 

could be problematic in many ways. Notably, undefined terms tend to only get 18 

definition in further legal proceedings after a dispute arises and the way the 19 

Easement is drafted, TransCanada has sole power to determine when and if a 20 

particular situation conforms with or triggers rights affected by these terms. For 21 

instance, “yield loss damages” should be specifically defined and spelled out 22 

exactly how the landowner is to be compensated and in what events on the front 23 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 24 

the Landowner is without contractual rights to define these terms or determine 25 

when rights related to them trigger and what the affects may be. 26 

Q: Do you have any other concerns about the Easement language that you can 27 

think of at this time? 28 
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A: I reserve the right to discuss any additional concerns that I think of at the time of 1 

my live testimony in August. 2 

Q: Based upon what you have shared with the Commission above regarding 3 

TransCanada’s proposed Easement terms and agreement, do you believe 4 

those to be reasonable or just, under the circumstances of the pipeline’s 5 

impact upon you and your land? 6 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 7 

discussed previously. 8 

Q: Did TransCanada ever offer you financial compensation for the rights that 9 

they sought to obtain in your land, and for what they sought to prevent you 10 

and any future land owner of your property from doing in the future? 11 

A: Yes, we received an offer from them. 12 

Q: As the owner of the land in question and as the person who knows it better 13 

than anyone else, do you believe that TransCanada offered you just, or fair, 14 

compensation for all of what they proposed to take from you so that their tar 15 

sands pipeline could be located across your property? 16 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 17 

offer for all the potential impacts and effects and the rights that I’m giving up, and 18 

what we will be prevented from doing in the future and how their pipeline would 19 

impact my property for ever and ever. 20 

Q: Has TransCanada at any time offered to compensate you annually, such as 21 

wind farm projects do, for the existence of their potential tar sands pipeline 22 

across your property. 23 

A: No, never. 24 

Q: At any time did TransCanada present you with or request that you, as the 25 

owner of the land in question, sign and execute a document called, “Advanced 26 

Release of Damage Claims and Indemnity Agreement?” 27 

A: Yes, they did and it was included in the County Court lawsuit against us. 28 
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Q: Is Attachment No. 4, to your testimony here, a true and accurate copy of the 1 

“Advanced Release of Damage Claims and Indemnity Agreement?  2 

A: Yes, it is. 3 

Q: What was your understanding of that document? 4 

A: When I read that document in the plain language of that document, it was my 5 

understanding that TransCanada was attempting to pay me a very small amount at 6 

that time in order for me to agree to give up my rights to be compensated from 7 

them in the future related to any damage or impact they may have upon my 8 

property “arising out of, in connection with, or alleged to resulted from 9 

construction or surveying over, under or on” my land. 10 

Q: Did you ever sign that document? 11 

A: No, I did not. 12 

Q: Why not? 13 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 14 

sum of money when I have no idea how bad the impacts or damages that they, or 15 

their contractors, or subcontractors, or other agents or employees, may cause on 16 

my land at any time in the future that resulted from the construction or surveying 17 

or their activities upon my land. 18 

Q: When you reviewed this document, what did it make you feel? 19 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 20 

shield themselves against known and foreseeable impacts that their pipeline, and 21 

the construction of it, would have upon my land.  It made me feel that they knew it 22 

was in their financial interest to pay me as little as possible to prevent me from 23 

ever having the opportunity to seek fair compensation again, and that this must be 24 

based upon their experience of unhappy landowners and situations in other places 25 

where they have built pipelines. 26 

Q: Has TransCanada ever contacted you and specifically asked you if you 27 

thought their proposed location of their proposed pipeline across your land 28 

was in your best interest? 29 
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A: No, they have not. 1 

Q: Has TransCanada ever contacted you and specifically asked you if you 2 

thought their proposed location of their proposed pipeline across your land 3 

was in the public interest of the State of Nebraska? 4 

A: No, they have not. 5 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 6 

Takings Clause? 7 

A: Yes, I am. 8 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 9 

an American citizens property? 10 

A: My understanding is that, according to the United States Constitution, that if the 11 

government is going to take land for public use, then in that case, or by taking for 12 

public use, it can only occur if the private land owner is compensated justly, or 13 

fairly. 14 

Q: Has TransCanada ever contacted you specially to explain the way in which 15 

the public could use its proposed Keystone XL Pipeline? 16 

A: No, they have not. 17 

Q: Can you think of any way in which the public, that is the citizens of the State 18 

of Nebraska, can directly use the proposed TransCanada Keystone XL 19 

Pipeline, as it dissects the State of Nebraska? 20 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 21 

public benefits from this pipeline in any way, how they can use it any way, or how 22 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 23 

that the only reason it’s proposed to come through Nebraska, is that because we 24 

are geographically in the way from between where the privately-owned Tar Sands 25 

are located to where TransCanada wants to ship the Tar Sands to refineries in 26 

Houston, Texas. 27 
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Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 1 

crude petroleum, or oil and petroleum by-products that you would like to 2 

ship in its pipeline? 3 

A: No, it has not. 4 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-5 

products that you, at this time or any time in the future, would desire to place 6 

for transport within the proposed TransCanada Keystone XL Pipeline? 7 

A: No, I do not. 8 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 9 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-10 

products within the proposed TransCanada Keystone XL Pipeline? 11 

A: No, I do not.  I’ve never heard of such a person or company like that. 12 

Q: Do you pay property taxes for the land that would be affected and impacted 13 

at the proposed TransCanada Keystone XL Pipeline? 14 

A: Yes, I do. 15 

Q: Why do you pay property taxes on that land? 16 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 17 

of that property. 18 

Q: Because you follow the law and pay property taxes, do you believe you 19 

deserve any special consideration or treatment apart from any other person 20 

or company that pays property taxes? 21 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 22 

just what you do. 23 

Q: Do you believe the fact that you pay property taxes entitles you to special 24 

treatment of any kind, or special rights of any kind? 25 

A: No, of course not. 26 

Q: Do you believe the fact that you pay property taxes on your land would be 27 

enough to qualify you to have the power of eminent domain to take land of 28 
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your neighbors or other people in your county, or other people across the 1 

state of Nebraska? 2 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 3 

I expect an award for or any type of special consideration. 4 

Q: Have you at any time ever employed any person other than yourself? 5 

A: Well, yes I have. 6 

Q: Do you believe that the fact that you have, at some point in your life, 7 

employed one or more other persons entitle you to any special treatment or 8 

consideration above and beyond any other Nebraskan that has also employed 9 

one or more persons? 10 

A: No, of course not. 11 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 12 

have at one point employed another person within this state, entitles you to 13 

preferential treatment or consideration of any kind? 14 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 15 

don’t deserve any special treatment or consideration for that fact. 16 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 17 

crude oil pipeline in its preferred location, or ultimate location across the 18 

state of Nebraska? 19 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 20 

or even bullied around and being made to feel scared that they did not have any 21 

options but to sign whatever papers TransCanada told them they had to. I am 22 

aware of folks being threatened that their land would be taken if they didn’t follow 23 

what TransCanada was saying. I am aware of tactics to get people to sign 24 

easements that I don’t believe have any place in Nebraska or anywhere such as 25 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 26 

landowners and convince them they should sign TransCanada’s easement 27 

agreements. I am aware of older folks and widows or widowers feeling they had 28 

no choice but to sign TransCanada’s Easement and they didn’t know they could 29 
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fight or stand up for themselves. From a more practical standpoint, I am worried 1 

that according to their answer to our Interrogatory No. 211, TransCanada only 2 

owns and operates one (1) major oil pipeline. They simply do not have the 3 

experience with this type of pipeline and that scares me. There are others but that 4 

is what I can recollect at this time and if I remember more or my recollection is 5 

refreshed I will share those with the Commissioners at the Hearing in August. 6 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 7 

landowner is reasonable or just? 8 

A: No, I do not. 9 

Q: Do you have any concern about limitations that the construction of this 10 

proposed pipeline across your affected land would prevent construction of 11 

future structures upon the portion of your land affected by the proposed 12 

easement and immediately surrounding areas? 13 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 14 

structures directly across or touching the easement, and it would be unwise and I 15 

would be uncomfortable to build anything near the easement for fear of being 16 

blamed in the future should any damage or difficulty result on my property in 17 

regards to the pipeline. 18 

Q: Do you think such a restriction would impact you economically? 19 

A: Well yes, of course.   20 

Q: How do you think such a restriction would impact you economically? 21 

A: The future of this land may not be exactly how it’s being used as of this moment, 22 

and having the restrictions and limiting my ability to develop my land in certain 23 

ways presents a huge negative economic impact on myself, my family, and any 24 

potential future owner of the property. You have no idea how I or the future owner 25 

may want to use this land in the future or the other land across Nebraska 26 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 27 

ago it would have been hard to imagine all the advances that we have now or how 28 

things change. Because the Easement is forever and TransCanada gets the rights in 29 
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my land forever we have to think with a very long term view. By placing their 1 

pipeline on under across and through my land that prevents future development 2 

which greatly negatively impacts future taxes and tax revenue that could have 3 

been generated by the County and State but now will not. When you look at the 4 

short blip of economic activity that the two years of temporary construction efforts 5 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 6 

and restrictions TransCanada is forcing upon us and Nebraska. The terms of the 7 

easement must be addressed in order for the Commission to truly consider 8 

property rights, economic interests, the welfare of Nebraska, and the balancing of 9 

the proposed routes against all they will affect and impact. 10 

Q: Do you have any concerns about the environmental impact of the proposed 11 

pipeline? 12 

A: Yes, I do.   13 

Q: What are some of those concerns? 14 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 15 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 16 

a detrimental impact upon the environment of my land specifically, as well as the 17 

lands near my land and surrounding the proposed pipeline route. 18 

Q: Do you have any other environmental concerns? 19 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 20 

construction and/or maintenance and operation. I am concerned about spills and 21 

leaks that TransCanada has had in the past and will have in the future. This could 22 

be catastrophic to my operations or others and to my county and the State. 23 

Q: Do you have any thoughts regarding if there would be an impact upon the 24 

natural resources on or near your property due to the proposed pipeline? 25 

A: Yes, I believe that any construction, operation, and/or maintenance of the 26 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 27 

resources of my land, and the lands near and surrounding the proposed pipeline 28 

route. 29 
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Q: Do you have any worries about potential impacts from the proposed pipeline 1 

to the soil of your land, or land near you? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 4 

land, as well as land along and surrounding the proposed pipeline route.  This 5 

includes, but is not limited to, the reasons that we discussed above of disturbing 6 

the soil composition and makeup as it has naturally existed for thousands and 7 

millions of years during the construction process, and any future maintenance or 8 

removal process.  I’m gravely concerned about the fertility and the loss of 9 

economic ability of my property to grow the crops, or grow the grasses, or grow 10 

whatever it is at that time they exist on my property or that I may want to grow in 11 

the future, or that a future owner may want to grow.  The land will never be the 12 

same from as it exists now undisturbed to after it is trenched up for the proposed 13 

pipeline. 14 

Q: Do you have any concerns about the potential impact of the proposed pipeline 15 

upon the groundwater over your land, or surrounding lands? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

groundwater of not only under my land, but also near and surrounding the pipeline 19 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 20 

simple and it is simply too valuable to our State and the country to put at 21 

unreasonable risk. 22 

Q: Do you have any concern about the potential impact of the proposed pipeline 23 

upon the surface water on, or near or around your land? 24 

A: Yes, I have significant concerns that any construction, operation, and/or 25 

maintenance of the proposed Keystone XL Pipeline would have detrimental 26 

impact upon the surface water of not only within my property boundary, but along 27 

and near and surrounding the pipeline route, and in fact, across the state of 28 

Nebraska.   29 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near your 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon my land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of your land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of my land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Have you ever seen the document that’s marked as Attachment No. 5, to your 26 

testimony? 27 

A: Yes, I have. 28 

Q: Where have you seen that before? 29 
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A: That is a map I think I first saw a couple years ago that shows the Keystone XL    1 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 2 

believe the portion of the alternative route in Nebraska essentially twins or 3 

parallels Keystone I.  4 

Q: Do you believe the portion of the proposed pipeline route within Nebraska as 5 

found in Attachment No. 5 to your testimony, is in the public interest of 6 

Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 9 

Application, and as found on Attachment No. 6, here to your testimony, is in 10 

the public interest of Nebraska? 11 

A: No, I do not. 12 

Q: Do you believe that the Keystone mainline alternative route as shown on 13 

Attachment No. 6 included with your testimony here is a major oil pipeline 14 

route that is in the public interest of Nebraska? 15 

A: No, I do not. 16 

Q: Do you believe there is any potential route for the proposed Keystone XL 17 

Pipeline across, within, under, or through the State of Nebraska that is in the 18 

public interest of the citizens of Nebraska? 19 

A: No, I do not. 20 

Q: Why do you hold that belief? 21 

A: Because there simply is no public interest based on all of the factors that I am 22 

aware and that I have read and that I have studied that this Commission is to 23 

consider that would establish that a for-profit foreign-owned pipeline that simply 24 

crosses Nebraska because we are geographically in the way between where tar 25 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 26 

public interest of Nebraskans. We derive no benefit from this project. It is not for 27 

public use. Nebraska is simply in the way and when all considerations are taken in 28 

there is no net benefit of any kind for Nebraska should this project be placed in our 29 
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state. Even if there was some arguable “benefit” it is not enough to outweigh all 1 

the negative impacts and concerns. 2 

Q: What do you think about the applicant, TransCanada’s argument that it’s 3 

preferred route for its proposed Keystone XL Pipeline is in the public interest 4 

of Nebraska because it may bring temporary jobs during the construction 5 

phase to Nebraska? 6 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 7 

temporary or on a permanent basis, don’t come with a project that has all the 8 

potential and foreseeable negative impacts, many of which we have discussed here 9 

and other witnesses throughout the course of this hearing have and will discuss.  If 10 

I decide to hire and employ someone to help me out in my farming or ranching 11 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 12 

to my land or my town or my county or my state.  And I’ve hired someone who is 13 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 14 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 15 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 16 

from TransCanada’s own statements that the jobs numbers they originally touted 17 

were determined to be a minute fraction of the permanent jobs that had been 18 

projected. According to their answer to our Interrogatory No. 191, TransCanada 19 

has created only thirty-four (34) jobs within Nebraska working specifically on 20 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 21 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 22 

Further, according to their answer to Interrogatory No. 199, TransCanada would 23 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 24 

constructed on its Preferred Route or its Mainline Alternative Route. 25 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 26 

because it would cross your land? 27 

A: No, absolutely not.  I am opposed to this project because it is not in the public 28 

interest, neither within my community nor within our state. 29 
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Q: Would you be happier if instead of crossing your land, this proposed pipeline 1 

was to cross someone else’s land? 2 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 3 

the fear and anxiety and potential foreseeable risks and negative impacts that this 4 

type of a project carrying this type of product brings foisted upon anyone in this 5 

state or any other state. 6 

Q: Do you think there is any intelligent route for the proposed Keystone XL 7 

Pipeline to cross the state of Nebraska? 8 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 9 

this project anywhere within Nebraska is within the public interest.  However, if 10 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 11 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 12 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 13 

preferred route and the mainline alternative routes are economic liabilities our 14 

state cannot risk. 15 

Q: What do you rely upon to make that statement? 16 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 17 

already exists in that area is reason enough as it is not in our best interest or the 18 

public interests to have more major oil pipelines crisscrossing our state. Second, 19 

they have all the infrastructure already there in terms of relationships with the 20 

counties and local officials and first responders along that route. Third, they have 21 

already obtained easements from all the landowners along that route and have 22 

relationships with them. Fourth, that route avoids our most sensitive soils, the 23 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 24 

Aquifer. Sixth, they have already studied that route and previously offered it as an 25 

alternative. Seventh, it just makes the most sense that as a state we would have 26 

some intelligent policy of energy corridors and co-locating this type of 27 

infrastructure near each other. 28 
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Q: Have you fully expressed each and every opinion, concern, or fact you would 1 

like the Public Service Commissioners to consider in their review of 2 

TransCanada’s Application? 3 

A: No, I have not. I have shared that which I can think of as of the date I signed this 4 

document below but other things may come to me or my memory may be 5 

refreshed and I will add and address those things at the time of the Hearing in 6 

August and address any additional items at that time as is necessary. Additionally, 7 

I have not had an adequate amount of time to receive and review all of 8 

TransCanada’s answers to our discovery and the discovery of others so it was 9 

impossible to competently and completely react to that in my testimony here and I 10 

reserve the right to also address anything related to discovery that has not yet 11 

concluded as of the date I signed this document below. Lastly, certain documents 12 

requested have not yet been produced by TransCanada and therefore I may have 13 

additional thoughts on those I will also share at the hearing as needed. 14 

Q: What is it that you are requesting the Public Service Commissioners do in 15 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 16 

across Nebraska? 17 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 18 

a temporary job spike that this project may bring to a few counties and beyond the 19 

relatively small amount of taxes this proposed foreign pipeline would possibly 20 

generate.  And, instead think about the perpetual and forever impacts of this 21 

pipeline as it would have on the landowners specifically, first and foremost, but 22 

also thereby upon the entire state of Nebraska, and to determine that neither the 23 

preferred route nor the Keystone mainline alternative route are in the public 24 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 25 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 26 

an application for a route in Nebraska, that the only potential route that would 27 

make any intelligent sense whatsoever would be twinning or near paralleling of 28 

the proposed KXL with the existing Keystone I  pipeline. The point of including 29 
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Attachment No. 5 is to show that twinning Keystone I within Nebraska has been 1 

considered by TransCanada before. It simply does not make sense to add yet 2 

another major oil pipeline crisscrossing our state creating new pumping stations, 3 

creating new impacts on additional counties and communities and going through 4 

all of the court processes with myself and other landowners like me when this 5 

applicant already has relationships with the landowners, the towns and the 6 

communities along Keystone I, and that Keystone I is firmly outside of the sand 7 

hills and a significantly further portion away from the heart of the Ogallala 8 

Aquifer than the preferred route or the Keystone mainline alternative route. 9 

Q: Are all of your statements in your testimony provided above true and 10 

accurate as of the date you signed this document to the best of your 11 

knowledge? 12 

A: Yes, they are. 13 

Q: Thank you, I have no further questions at this time and reserve the right to 14 

ask you additional questions at the August 2017 Hearing. 15 
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Q: Please state your name. 1 

A: My name is Jill Hipke 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 15 

and or your family? 16 
EXHIBIT

28 ex
h

ib
it

st
ic

ke
r.c

o
m



2 
 

A. Yes. 1 

Q: Do you earn any income from this land? 2 

A: Yes. 3 

Q: Have you depended on the income from your land to support your livelihood 4 

or the livelihood of your family? 5 

A: Yes. 6 

Q: Have you ever in the past or have you thought about in the future leasing all 7 

or a portion of your land in question here? 8 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 9 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 10 

all the restrictions and risks and potential negative impacts to farming or ranching 11 

operations as opposed to land that did not have those same risks. If I was looking 12 

to lease or rent ground I would pay more for comparable non-pipeline land than I 13 

would for comparable pipeline land and I think most folks would think the same 14 

way. This is another negative economic impact that affects the landowner and the 15 

county and the state and will forever and ever should TransCanada’s preferred or 16 

mainline alternative routes be approved. If they were to twin or closely parallel to 17 

Keystone I the vast majority of landowners would be those that already have a 18 

pipeline so there would be considerable less new incremental negative impacts. 19 

Q: Do you have similar concerns about selling the land? 20 

A: Well I hope not to have to sell the land in my lifetime but times change and you 21 

never know what is around the corner and yes I am concerned that if another piece 22 

of ground similar to mine were for sale and it did not have the pipeline and mine 23 

did that I would have a lower selling price. I think this would be true for pipeline 24 

ground on both the preferred and mainline alternative routes. 25 

Q:  What is your intent with your land after you die? 26 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 27 

to come but I have thought about getting out if this pipeline were to come through. 28 
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Q: Are you aware that the preferred route of TransCanada’s Keystone XL 1 

Pipeline would cross the land described above and owned by you? 2 

A: Yes. 3 

Q: Were you or an entity for which you are a member, shareholder, or director 4 

previously sued by TransCanada Keystone Pipeline, LP? 5 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 6 

petition for condemnation against our land so it could place its proposed pipeline 7 

within an easement that it wanted to take from us on our land. 8 

Q: Did you defend yourself and your land in that condemnation action? 9 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 10 

and expenses in our resistance of TransCanada’s lawsuit against us. 11 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 12 

incurred? 13 

A: No, they have not. 14 

Q: In its lawsuit against you, did TransCanada identify the amount of your 15 

property that it wanted to take for its proposed pipeline? 16 

A: The lawsuit against us stated they would take the amount of property that is 17 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 18 

and equipment reasonably necessary to operate the pipeline. 19 

Q: Did TransCanada define what they meant by “property that is reasonably 20 

necessary”? 21 

A: No, they did not. 22 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 23 

property portion of your land? 24 

A: Yes, they did. 25 

Q: Did TransCanada describe what rights it proposed to take related to the 26 

eminent domain property on your land? 27 

A: Yes, they did. 28 

Q: What rights that they proposed to take did they describe? 29 



4 
 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 1 

operate, and maintain the pipeline and the plant and equipment reasonably 2 

necessary to operate the pipeline, specifically including surveying, laying, 3 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 4 

reconstructing, removing and abandoning one pipeline, together with all fittings,  5 

cathodic protection equipment, pipeline markers, and all their equipment and 6 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 7 

petroleum products, and all by-products thereof.” 8 

Q: Prior to filing an eminent domain lawsuit to take your land that 9 

TransCanada identified, do you believe they attempted to negotiate in good 10 

faith with you? 11 

A: No, I do not. 12 

Q: Did TransCanada at any time approach you with or deliver to you their 13 

proposed easement and right-of-way agreement? 14 

A: Yes, they did. 15 

Q: At the time you reviewed TransCanada’s easement and right-of-way 16 

agreement, did you understand that they would be purchasing a fee title 17 

interest in your property or that they were taking something else? 18 

A: I understood that they proposed to have the power to take both a temporary 19 

construction easement that could last for a certain period of time and then also a 20 

permanent easement which they described to be 50 feet across or in width, and 21 

that would run the entire portion of my property from where a proposed pipeline 22 

would enter my property until where it would exit the property. 23 

Q: Is the document included with your testimony here as Attachment No. 3, a 24 

true and accurate copy of TransCanada’s proposed Easement and Right-of-25 

Way agreement that they included with their condemnation lawsuit against 26 

you? 27 

A: Yes, it is.  28 
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Q: Have you had an opportunity to review TransCanada’s proposed Easement 1 

and Right-of-Way agreement? 2 

A: Yes, I have. 3 

Q: What is your understanding of the significance of the Easement and Right-of-4 

Way agreement as proposed by TransCanada? 5 

A: My understanding is that this is the document that will govern all of the rights and 6 

obligations and duties as well as the limitations of what I can and cannot do and 7 

how I and any future landowner and any person I invite to come onto my property 8 

must behave as well as what TransCanada is and is not responsible for and how 9 

they can use my land. 10 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 11 

agreement do you have any concerns about any portions of it or any of the 12 

language either included in the document or missing from the proposed 13 

document? 14 

A: Yes, I have a number of significant concerns and worries about the document and 15 

how the language included and the language not included potentially negatively 16 

impacts my land and thereby potentially negatively impacts my community and 17 

my state.   18 

Q: I would like you to walk the Commissioners through each and every one of 19 

your concerns about TransCanada’s proposed Easement and Right-of-Way 20 

agreement so they can develop an understanding of how that language and 21 

the terms of that contract, in your opinion, potentially negatively impacts you 22 

and your land.  So, if you can start at the beginning of that document and 23 

let’s work our way through it, okay? 24 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 25 

Easement and Right-of-Way agreement and how it negatively could affect my 26 

property rights and my economic interests. 27 

Q. Okay, let’s start with your first concern please. 28 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4.  17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative to their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at anytime 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined and ambiguous terms are 26 

as follows: 27 

i. “pipeline installation activities” 28 

ii. “availability of labor and materials”  29 
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iii. “commercially reasonable costs and expenses”  1 

iv. “reasonably anticipated and foreseeable costs and expenses”  2 

v. “yield loss damages” 3 

vi. “diminution in the value of the property”  4 

vii. “substantially same condition”  5 

viii. “an actual or potential hazard”  6 

ix. “efficient”  7 

x. “convenient”  8 

xi. “endangered”  9 

xii. “obstructed”  10 

xiii. “injured”  11 

xiv. “interfered with”  12 

xv. “impaired”  13 

xvi. “suitable crossings”  14 

xvii. “where rock is encountered”  15 

xviii. “as nearly as practicable”  16 

xix. “pre-construction position”  17 

xx. “pre-construction grade”  18 

xxi. “various engineering factors”    19 

Each one of these above terms and phrases as read in the context of the Easement 20 

could be problematic in many ways. Notably, undefined terms tend to only get 21 

definition in further legal proceedings after a dispute arises and the way the 22 

Easement is drafted, TransCanada has sole power to determine when and if a 23 

particular situation conforms with or triggers rights affected by these terms. For 24 

instance, “yield loss damages” should be specifically defined and spelled out 25 

exactly how the landowner is to be compensated and in what events on the front 26 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 27 

the Landowner is without contractual rights to define these terms or determine 28 

when rights related to them trigger and what the affects may be. 29 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 



16 
 

A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement?  3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 19 

crude oil pipeline in its preferred location, or ultimate location across the 20 

state of Nebraska? 21 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 22 

or even bullied around and being made to feel scared that they did not have any 23 

options but to sign whatever papers TransCanada told them they had to. I am 24 

aware of folks being threatened that their land would be taken if they didn’t follow 25 

what TransCanada was saying. I am aware of tactics to get people to sign 26 

easements that I don’t believe have any place in Nebraska or anywhere such as 27 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 28 

landowners and convince them they should sign TransCanada’s easement 29 
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agreements. I am aware of older folks and widows or widowers feeling they had 1 

no choice but to sign TransCanada’s Easement and they didn’t know they could 2 

fight or stand up for themselves. From a more practical standpoint, I am worried 3 

that according to their answer to our Interrogatory No. 211, TransCanada only 4 

owns and operates one (1) major oil pipeline. They simply do not have the 5 

experience with this type of pipeline and that scares me. There are others but that 6 

is what I can recollect at this time and if I remember more or my recollection is 7 

refreshed I will share those with the Commissioners at the Hearing in August. 8 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 9 

landowner is reasonable or just? 10 

A: No, I do not. 11 

Q: Do you have any concern about limitations that the construction of this 12 

proposed pipeline across your affected land would prevent construction of 13 

future structures upon the portion of your land affected by the proposed 14 

easement and immediately surrounding areas? 15 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 16 

structures directly across or touching the easement, and it would be unwise and I 17 

would be uncomfortable to build anything near the easement for fear of being 18 

blamed in the future should any damage or difficulty result on my property in 19 

regards to the pipeline. 20 

Q: Do you think such a restriction would impact you economically? 21 

A: Well yes, of course.   22 

Q: How do you think such a restriction would impact you economically? 23 

A: The future of this land may not be exactly how it’s being used as of this moment, 24 

and having the restrictions and limiting my ability to develop my land in certain 25 

ways presents a huge negative economic impact on myself, my family, and any 26 

potential future owner of the property. You have no idea how I or the future owner 27 

may want to use this land in the future or the other land across Nebraska 28 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 29 
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ago it would have been hard to imagine all the advances that we have now or how 1 

things change. Because the Easement is forever and TransCanada gets the rights in 2 

my land forever we have to think with a very long term view. By placing their 3 

pipeline on under across and through my land that prevents future development 4 

which greatly negatively impacts future taxes and tax revenue that could have 5 

been generated by the County and State but now will not. When you look at the 6 

short blip of economic activity that the two years of temporary construction efforts 7 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 8 

and restrictions TransCanada is forcing upon us and Nebraska. The terms of the 9 

easement must be addressed in order for the Commission to truly consider 10 

property rights, economic interests, the welfare of Nebraska, and the balancing of 11 

the proposed routes against all they will affect and impact. 12 

Q: Do you have any concerns about the environmental impact of the proposed 13 

pipeline? 14 

A: Yes, I do.   15 

Q: What are some of those concerns? 16 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 17 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 18 

a detrimental impact upon the environment of my land specifically, as well as the 19 

lands near my land and surrounding the proposed pipeline route. 20 

Q: Do you have any other environmental concerns? 21 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 22 

construction and/or maintenance and operation. I am concerned about spills and 23 

leaks that TransCanada has had in the past and will have in the future. This could 24 

be catastrophic to my operations or others and to my county and the State. 25 

Q: Do you have any thoughts regarding if there would be an impact upon the 26 

natural resources on or near your property due to the proposed pipeline? 27 

A: Yes, I believe that any construction, operation, and/or maintenance of the 28 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 29 
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resources of my land, and the lands near and surrounding the proposed pipeline 1 

route. 2 

Q: Do you have any worries about potential impacts from the proposed pipeline 3 

to the soil of your land, or land near you? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 6 

land, as well as land along and surrounding the proposed pipeline route.  This 7 

includes, but is not limited to, the reasons that we discussed above of disturbing 8 

the soil composition and makeup as it has naturally existed for thousands and 9 

millions of years during the construction process, and any future maintenance or 10 

removal process.  I’m gravely concerned about the fertility and the loss of 11 

economic ability of my property to grow the crops, or grow the grasses, or grow 12 

whatever it is at that time they exist on my property or that I may want to grow in 13 

the future, or that a future owner may want to grow.  The land will never be the 14 

same from as it exists now undisturbed to after it is trenched up for the proposed 15 

pipeline. 16 

Q: Do you have any concerns about the potential impact of the proposed pipeline 17 

upon the groundwater over your land, or surrounding lands? 18 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 19 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 20 

groundwater of not only under my land, but also near and surrounding the pipeline 21 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 22 

simple and it is simply too valuable to our State and the country to put at 23 

unreasonable risk. 24 

Q: Do you have any concern about the potential impact of the proposed pipeline 25 

upon the surface water on, or near or around your land? 26 

A: Yes, I have significant concerns that any construction, operation, and/or 27 

maintenance of the proposed Keystone XL Pipeline would have detrimental 28 

impact upon the surface water of not only within my property boundary, but along 29 
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and near and surrounding the pipeline route, and in fact, across the state of 1 

Nebraska.   2 

Q: Do you have any concern about the potential impacts of the proposed pipeline 3 

upon the wildlife and plants, other than your growing crops on or near your 4 

land? 5 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 6 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 7 

wildlife and the plants, not only that are located on or can be found upon my land, 8 

but also near and along the proposed pipeline route. 9 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 10 

fair market value of your land? 11 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 12 

pipeline underneath and across and through my property will negatively affect the 13 

fair market value at any point in the future, especially at that point in which I 14 

would need to sell the property, or someone in my family would need to sell the 15 

property.  I do not believe, and certainly would not be willing to pay, the same 16 

price for land that had the pipeline located on it, versus land that did not.  I hope 17 

there is never a point where I’m in a position where I have to sell and have to 18 

realize as much value as I can out of my land.  But because it is my single largest 19 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 20 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 21 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 22 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 23 

not to mention all of the rights you give up by the nature of having the pipeline 24 

due to having the easement that we have previously discussed, for any reasonable 25 

person to think that the existence of the pipeline would not negatively affect my 26 

property’s value. 27 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 28 

testimony? 29 
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A: Yes, I have. 1 

Q: Where have you seen that before? 2 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    3 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 4 

believe the portion of the alternative route in Nebraska essentially twins or 5 

parallels Keystone I.  6 

Q: Do you believe the portion of the proposed pipeline route within Nebraska as 7 

found in Attachment No. 6 to your testimony, is in the public interest of 8 

Nebraska? 9 

A: No, I do not. 10 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 11 

Application, and as found on Attachment No. 7, here to your testimony, is in 12 

the public interest of Nebraska? 13 

A: No, I do not. 14 

Q: Do you believe that the Keystone mainline alternative route as shown on 15 

Attachment No. 7 included with your testimony here is a major oil pipeline 16 

route that is in the public interest of Nebraska? 17 

A: No, I do not. 18 

Q: Do you believe there is any potential route for the proposed Keystone XL 19 

Pipeline across, within, under, or through the State of Nebraska that is in the 20 

public interest of the citizens of Nebraska? 21 

A: No, I do not. 22 

Q: Why do you hold that belief? 23 

A: Because there simply is no public interest based on all of the factors that I am 24 

aware and that I have read and that I have studied that this Commission is to 25 

consider that would establish that a for-profit foreign-owned pipeline that simply 26 

crosses Nebraska because we are geographically in the way between where tar 27 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 28 

public interest of Nebraskans. We derive no benefit from this project. It is not for 29 
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public use. Nebraska is simply in the way and when all considerations are taken in 1 

there is no net benefit of any kind for Nebraska should this project be placed in our 2 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 3 

the negative impacts and concerns. 4 

Q: What do you think about the applicant, TransCanada’s argument that it’s 5 

preferred route for its proposed Keystone XL Pipeline is in the public interest 6 

of Nebraska because it may bring temporary jobs during the construction 7 

phase to Nebraska? 8 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 9 

temporary or on a permanent basis, don’t come with a project that has all the 10 

potential and foreseeable negative impacts, many of which we have discussed here 11 

and other witnesses throughout the course of this hearing have and will discuss.  If 12 

I decide to hire and employ someone to help me out in my farming or ranching 13 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 14 

to my land or my town or my county or my state.  And I’ve hired someone who is 15 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 16 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 17 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 18 

from TransCanada’s own statements that the jobs numbers they originally touted 19 

were determined to be a minute fraction of the permanent jobs that had been 20 

projected. According to their answer to our Interrogatory No. 191, TransCanada 21 

has created only thirty-four (34) jobs within Nebraska working specifically on 22 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 23 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 24 

Further, according to their answer to Interrogatory No. 199, TransCanada would 25 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 26 

constructed on its Preferred Route or its Mainline Alternative Route. 27 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 28 

because it would cross your land? 29 



26 
 

A: No, absolutely not.  I am opposed to this project because it is not in the public 1 

interest, neither within my community nor within our state. 2 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 3 

was to cross someone else’s land? 4 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 5 

the fear and anxiety and potential foreseeable risks and negative impacts that this 6 

type of a project carrying this type of product brings foisted upon anyone in this 7 

state or any other state. 8 

Q: Do you think there is any intelligent route for the proposed Keystone XL 9 

Pipeline to cross the state of Nebraska? 10 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 11 

this project anywhere within Nebraska is within the public interest.  However, if 12 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 13 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 14 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 15 

preferred route and the mainline alternative routes are economic liabilities our 16 

state cannot risk. 17 

Q: What do you rely upon to make that statement? 18 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 19 

already exists in that area is reason enough as it is not in our best interest or the 20 

public interests to have more major oil pipelines crisscrossing our state. Second, 21 

they have all the infrastructure already there in terms of relationships with the 22 

counties and local officials and first responders along that route. Third, they have 23 

already obtained easements from all the landowners along that route and have 24 

relationships with them. Fourth, that route avoids our most sensitive soils, the 25 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 26 

Aquifer. Sixth, they have already studied that route and previously offered it as an 27 

alternative. Seventh, it just makes the most sense that as a state we would have 28 
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some intelligent policy of energy corridors and co-locating this type of 1 

infrastructure near each other. 2 

Q: Have you fully expressed each and every opinion, concern, or fact you would 3 

like the Public Service Commissioners to consider in their review of 4 

TransCanada’s Application? 5 

A: No, I have not. I have shared that which I can think of as of the date I signed this 6 

document below but other things may come to me or my memory may be 7 

refreshed and I will add and address those things at the time of the Hearing in 8 

August and address any additional items at that time as is necessary. Additionally, 9 

I have not had an adequate amount of time to receive and review all of 10 

TransCanada’s answers to our discovery and the discovery of others so it was 11 

impossible to competently and completely react to that in my testimony here and I 12 

reserve the right to also address anything related to discovery that has not yet 13 

concluded as of the date I signed this document below. Lastly, certain documents 14 

requested have not yet been produced by TransCanada and therefore I may have 15 

additional thoughts on those I will also share at the hearing as needed. 16 

Q: What is it that you are requesting the Public Service Commissioners do in 17 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 18 

across Nebraska? 19 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 20 

a temporary job spike that this project may bring to a few counties and beyond the 21 

relatively small amount of taxes this proposed foreign pipeline would possibly 22 

generate.  And, instead think about the perpetual and forever impacts of this 23 

pipeline as it would have on the landowners specifically, first and foremost, but 24 

also thereby upon the entire state of Nebraska, and to determine that neither the 25 

preferred route nor the Keystone mainline alternative route are in the public 26 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 27 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 28 

an application for a route in Nebraska, that the only potential route that would 29 
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make any intelligent sense whatsoever would be twinning or near paralleling of 1 

the proposed KXL with the existing Keystone I  pipeline. The point of including 2 

Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 3 

considered by TransCanada before. It simply does not make sense to add yet 4 

another major oil pipeline crisscrossing our state creating new pumping stations, 5 

creating new impacts on additional counties and communities and going through 6 

all of the court processes with myself and other landowners like me when this 7 

applicant already has relationships with the landowners, the towns and the 8 

communities along Keystone I, and that Keystone I is firmly outside of the sand 9 

hills and a significantly further portion away from the heart of the Ogallala 10 

Aquifer than the preferred route or the Keystone mainline alternative route. 11 

Q: Are all of your statements in your testimony provided above true and 12 

accurate as of the date you signed this document to the best of your 13 

knowledge? 14 

A: Yes, they are. 15 

Q: Thank you, I have no further questions at this time and reserve the right to 16 

ask you additional questions at the August 2017 Hearing. 17 
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Q: Please state your name. 

A: My name is Richard M. Kilmurry 

Q: Are you an intervener in the Public Service Commission’s proceedings 

regarding TransCanada’s application for approval of its proposed Keystone 

XL tar sands pipeline across Nebraska? 

A: Yes, I am. 

Q: Do you own land in Nebraska, either directly or through an entity of which 

you are an owner that could be affected by the proposed TransCanada 

Keystone XL pipeline? 

A: Yes, I do and it is located in Holt County. 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 

photo(s) of your land in question here with the area of the proposed KXL 

pipeline depicted?  

A: Yes. 

Q: What do you do for a living? EXHIBIT
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A: Rancher. 

Q: If you are you married tell us your spouse’s name please? 

A: Bonny Kilmurry. 

Q: If you have children how many do you have? 

A: Yes, we have 4 children.  Mike, Michelle, Sarah and Matt. 

Q: If you have grandchildren how many do you have? 

A: We have 3 grandchildren and 2 step grandchildren. 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 

and or your family? 

A. Yes. 

Q:  For the land that would be affected and impacted by the proposed KXL tar 

sands pipeline give the Commissioners a sense how long the land has been in 

your family and a little history of the land. 

A: Nearly 100 years.   

Q: Do you earn any income from this land? 

A: Yes. 

Q: Have you depended on the income from your land to support your livelihood 

or the livelihood of your family? 

A: Yes. 

Q: Have you ever in the past or have you thought about in the future leasing all 

or a portion of your land in question here? 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 

all the restrictions and risks and potential negative impacts to farming or ranching 

operations as opposed to land that did not have those same risks. If I was looking 

to lease or rent ground I would pay more for comparable non-pipeline land than I 

would for comparable pipeline land and I think most folks would think the same 

way. This is another negative economic impact that affects the landowner and the 

county and the state and will forever and ever should TransCanada’s preferred or 
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mainline alternative routes be approved. If they were to twin or closely parallel to 

Keystone I the vast majority of landowners would be those that already have a 

pipeline so there would be considerable less new incremental negative impacts. 

Q: Do you have similar concerns about selling the land? 

A: Well I hope not to have to sell the land in my lifetime but times change and you 

never know what is around the corner and yes I am concerned that if another piece 

of ground similar to mine were for sale and it did not have the pipeline and mine 

did that I would have a lower selling price. I think this would be true for pipeline 

ground on both the preferred and mainline alternative routes. 

Q:  What is your intent with your land after you die? 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 

to come but I have thought about getting out if this pipeline were to come through. 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 

Pipeline would cross the land described above and owned by you? 

A: Yes. 

Q: Were you or an entity for which you are a member, shareholder, or director 

previously sued by TransCanada Keystone Pipeline, LP? 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 

petition for condemnation against our land so it could place its proposed pipeline 

within an easement that it wanted to take from us on our land. 

Q: Did you defend yourself and your land in that condemnation action? 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 

and expenses in our resistance of TransCanada’s lawsuit against us. 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 

incurred? 

A: No, they have not. 

Q: In its lawsuit against you, did TransCanada identify the amount of your 

property that it wanted to take for its proposed pipeline? 
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A: The lawsuit against us stated they would take the amount of property that is 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 

and equipment reasonably necessary to operate the pipeline. 

Q: Did TransCanada define what they meant by “property that is reasonably 

necessary”? 

A: No, they did not. 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 

property portion of your land? 

A: Yes, they did. 

Q: Did TransCanada describe what rights it proposed to take related to the 

eminent domain property on your land? 

A: Yes, they did. 

Q: What rights that they proposed to take did they describe? 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 

operate, and maintain the pipeline and the plant and equipment reasonably 

necessary to operate the pipeline, specifically including surveying, laying, 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 

reconstructing, removing and abandoning one pipeline, together with all fittings,  

cathodic protection equipment, pipeline markers, and all their equipment and 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 

petroleum products, and all by-products thereof.” 

Q: Prior to filing an eminent domain lawsuit to take your land that 

TransCanada identified, do you believe they attempted to negotiate in good 

faith with you? 

A: No, I do not. 

Q: Did TransCanada at any time approach you with or deliver to you their 

proposed easement and right-of-way agreement? 

A: Yes, they did. 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 

agreement, did you understand that they would be purchasing a fee title 

interest in your property or that they were taking something else? 

A: I understood that they proposed to have the power to take both a temporary 

construction easement that could last for a certain period of time and then also a 

permanent easement which they described to be 50 feet across or in width, and 

that would run the entire portion of my property from where a proposed pipeline 

would enter my property until where it would exit the property. 

Q: Is the document included with your testimony here as Attachment No. 3, a 

true and accurate copy of TransCanada’s proposed Easement and Right-of-

Way agreement that they included with their condemnation lawsuit against 

you? 

A: Yes, it is. 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 

and Right-of-Way agreement? 

A: Yes, I have. 

Q: What is your understanding of the significance of the Easement and Right-of-

Way agreement as proposed by TransCanada? 

A: My understanding is that this is the document that will govern all of the rights and 

obligations and duties as well as the limitations of what I can and cannot do and 

how I and any future landowner and any person I invite to come onto my property 

must behave as well as what TransCanada is and is not responsible for and how 

they can use my land. 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 

agreement do you have any concerns about any portions of it or any of the 

language either included in the document or missing from the proposed 

document? 

A: Yes, I have a number of significant concerns and worries about the document and 

how the language included and the language not included potentially negatively 
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impacts my land and thereby potentially negatively impacts my community and 

my state.   

Q: I would like you to walk the Commissioners through each and every one of 

your concerns about TransCanada’s proposed Easement and Right-of-Way 

agreement so they can develop an understanding of how that language and 

the terms of that contract, in your opinion, potentially negatively impacts you 

and your land.  So, if you can start at the beginning of that document and 

let’s work our way through it, okay? 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 

Easement and Right-of-Way agreement and how it negatively could affect my 

property rights and my economic interests. 

Q. Okay, let’s start with your first concern please. 

A: The very first sentence talks about consideration or how much money they will 

pay to compensate me for all of the known and unknown affects and all of the 

rights I am giving up and for all the things they get to do to my land and for what 

they will prevent me from doing on my land and they only will pay me one time at 

the signing of the easement agreement. That is a huge problem. 

Q: Explain to the Commissioners why that is a problem. 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 

landowner because they want to have my land forever for use as they see fit so 

they can make a daily profit from their customers. If I was to lease ground from 

my neighbor I would typically pay twice a year every year as long as they granted 

me the rights to use their land. That only makes sense – that is fair. If I was going 

to rent a house in town I would typically pay monthly, every month until I gave up 

my right to use that house. By TransCanada getting out on the cheap and paying 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 

revenue collection on the money I would be paid and then pay taxes on and 

contribute to this state and this country. It is money I would be putting back into 

my local community both spending and stimulating the local economy and 
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generating more economic activity right here. Instead TransCanada’s shareholders 

keep all that money and it never finds its way to Nebraska.  

Q: What is your next concern? 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 

limited partnership…” and I have no idea who that really is. I have no idea who is 

forcing this pipeline on us or who the owners of the entities are, or what are the 

assets backing this limited partnership, or who the general partner is, or who all 

the limited partners are, and who makes up the ownership of the these partners or 

the structure or any of the basic things you would want to know and understand if 

you would want to do business with such an outfit. According to TransCanada’s 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 

basically nothing. That is really scary since the general partner has the liability but 

virtually none of the ownership and who knows if it has any other assets. 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 

percent clear on exactly who could become the owner of over 275 miles of 

Nebraska land? 

A:  No. 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 

percent clear on exactly who will be operating and responsible for 

approximately 275 miles of tar sands pipeline underneath and through 

Nebraska land? 

A:  No. 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 

and the State of Nebraska of TransCanada’s easement terms. 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 

called “Grantee”)…” and this concerns me because it would allow my easement to 
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be transferred or sold to someone or some company or country or who knows what 

that I don’t know and who we may not want to do business with. This pipeline 

would be a huge asset for TransCanada and if they can sell to the highest bidder 

that could have terrible impacts upon all of Nebraska depending upon who may 

buy it and I don’t know of any safeguards in place for us or the State to veto or 

have any say so in who may own, operate, or be responsible for this pipeline in the 

future. 

Q: Do you think that type of uncertainty and lack of control over a major piece 

of infrastructure crossing our State is in the public interest? 

A: No, certainly not, in fact, just the opposite. 

Q: What’s next? 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 

really concerns me. Why does the easement and right-of-way have to be perpetual 

and permanent? That is the question myself and my family want an answer to. 

Perpetual to me is like forever and that doesn’t make sense. 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 

data proving there is a perpetual supply of tar sands. I am not aware in 

TransCanada’s application where it proves there is a perpetual necessity for this 

pipeline. My understanding of energy infrastructure like wind towers is they have 

a decommission plan and actually take the towers down when they become 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 

will, and I want my family or future Nebraska families to have that land as 

undisturbed as possible and it is not in my interest or the public interest of 

Nebraska to be forced to give up perpetual and permanent rights in the land for 

this specific kind of pipeline project. 

Q: Okay, what is your next concern? 

A: The easement language includes all these things TransCanada can do and it says 

“…abandoning in place…” so they can just leave this pipeline under my ground 
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until the end of time just sitting there while they are not using it, but I am still 

prevented from doing on my land and using my land what I would like. If I owned 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 

there. It doesn’t make sense and it scares me and it is not in my interest or the 

public interest of Nebraska to allow this. 

Q: Now it looks like we are ready to go to the second page of the Easement is that 

right? 

A: Yes. 

Q: So now on the second page of the Easement what are your concerns? 

A: Here the Easement identifies a 24-month deadline to complete construction of the 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 

starts to run from the moment “actual pipeline installation activities” begin on 

Landowners property. It appears that TransCanada would define this phrase as 

needed. It would be wise to explain what types of TransCanada action constitutes  

“installation activity” For instance, would the placement and storage of an 

excavator or other equipment on or near the Easement property be an activity or 

would earth have to be moved before the activity requirement is triggered. This 

vague phrase is likely to lead to future disputes and litigation that is not in the best 

interest of the welfare of Nebraska and would not protect property interests. The 

24-months can also be extended in the case of “force majeure.” My understanding 

is that force majeure is often used to insulate a party to a contract when events 

occur that are completely out of their control. In TransCanada’s easement this is 

expanded to include “without limitation…availability of labor and materials.” 

Extending this language to labor and materials is problematic because these are 

two variables that TransCanada does have some or significant control over and to 

allow extension of the 24-month period over events not truly out of the control of 

TransCanada and without further provision for compensation for the Landowner is 

not conducive to protection of property rights. 

Q: Okay, what is your next concern? 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 

reasonable costs and expenses” will pay for damages caused but then limits 

TransCanada’s liability to certain circumstances. There is no definition of 

“commercially reasonable” and no stated right that the Landowner would get to 

determine the amounts of cost or expense that is “commercially reasonable.”  

TransCanada excepts out from their liability any damages that are caused by 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 

Landowner. It is understandable that if the Landowner were to willfully and 

intentionally cause damages to the pipeline that Landowner should be liable. 

However, anything short of willful misconduct should be the lability of 

TransCanada who is subjecting the pipeline on the Landowner and who is making 

a daily profit from that pipeline. When evaluating the impact on property rights of 

this provision, you must consider the potentially extremely expensive fight a 

Landowner would have over this question of whether or not damage was an act of 

negligence. Putting this kind of potential liability upon the Landowner is 

incredibly problematic and is detrimental to the protection of property rights. I 

don’t think this unilateral power which I can’t do anything about as the landowner 

is in the best economic interest of the land in question or the State of Nebraska for 

landowners to be treated that way. 

Q: Is there any specific event or example you are aware of that makes this 

concern more real for you? 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 

Nemaha County, Nebraska landowner farmers who accidently struck two 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 

copy of the Federal Court Complaint is here as Attachment No. 4. 

Q: What is your next concern with the Easement language? 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 

they choose unless 1) any Landowner use interferes in any way with 

TransCanada’s exercise of any of its rights within the Easement, or 2) 

TransCanada decides to take any action on the property it deems necessary to 

prevent injury, endangerment or interference with anything TransCanada deems 

necessary to do on the property. Landowner is also forbidden from excavating 

without prior authorization by TransCanada. So my understanding is that 

TransCanada will unilaterally determine what Landowner can and can’t do based 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 

could also completely deny my request to excavate. Further, TransCanada retains 

all “privileges necessary or convenient for the full use of the rights” granted to 

them in the Easement. Again, TransCanada unilaterally can decide to the 

detriment of the property rights of Landowner what TransCanada believes is 

necessary or convenient for it. And there is no option for any additional 

compensation to landowner for any right exercised by TransCanada that leads to 

the removal of trees or plants or vegetation or buildings or structures or facilities 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 

rights without having to compensate Landowner for such further destruction or 

losses are not conducive to the protection of property rights or economic interest. 

Q:  What is the next concern you have? 

A: The Easement also allows some rights for Landowner but restricts them at the 

same time and again at the sole and unilateral decision making of TransCanada. 

TransCanada will determine if the actions of Landowner might in anyway 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 

any appurtenances thereon to the pipeline itself or to their access to the Easement 

or within the Easement and TransCanada retains the right at any time, whether 

during growing season or not, to travel “within and along Easement Area on foot 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 

undefined and unilateral restrictions are not conducive to the protection of 

property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 

Landowner’s land any debris of any kind without any input or power of 

Landowner to demand an alternative method or location of debris disposal. Such 

unilateral powers would negatively affect Landowners property are not conducive 

to the protection of property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 

“where rock is encountered” mean and why does TransCanada solely get to 

determine whether or not this phrase is triggered. This phrase could be used to 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 

affect Landowners property are not conducive to the protection of property rights. 

A shallow pipeline is much more likely to become a danger and liability in the 

future given farming operations and buried irrigation lines and other factors 

common to the current typical agricultural uses of the land in question impacted 

by TransCanada’s preferred pipeline route. 

Q:  What is the next concern you have with the Easement language? 

A: There are more vague concepts solely at the determination of TransCanada such as 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 

possible.” There is nothing here that defines this or provides a mechanism for 

documenting or memorializing “pre-construction position” so as to minimize 

costly legal battles or wasted Landowner time attempting to recreate the soil 

condition on their fields or pasture. Such unilateral powers would negatively affect 

Landowners property are not conducive to the protection of property rights or 

economic interest. 
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Q:  What is the next concern you have with the Easement language? 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 

appurtenances thereto in place on, under, across, or through Nebraska land at any 

time it chooses. There is no provision for Landowner compensation for such 

abandonment nor any right for the Landowner to demand removal. Such unilateral 

powers would negatively affect Landowners property are not conducive to the 

protection of property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: TransCanada has the power to unilaterally move or modify the location of any 

Easement area whether permanent or temporary at their sole discretion. 

Regardless, if Landowner has taken prior steps relative to their property in 

preparation or planning of TransCanada’s taking of the initial easement area(s), 

the language here does not require TransCanada to compensate the Landowner if 

they decide to move the easement anywhere on Landowners property. Such 

unilateral powers would negatively affect Landowners property are not conducive 

to the protection of property rights or economic interests. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 

transfer and be applicable to any future owner of the Land in question without the 

ability of the future Landowner to modify or negotiate any of the language in 

question to which it will be held to comply. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 

Easement to any person, company, country, etc. at their sole discretion at anytime 

to anyone. This also means that any buyer of the easement could do the same to a 

third buyer and so on forever. There is no change of control or sale provision in 

place to protect the Landowner or Nebraska or to provide compensation for such 

change of control or ownership. It is not conducive to the protection of property 

rights or economic interests to allow unilateral unrestricted sale of the Easement 
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thereby forcing upon the Landowner and our State a new unknown Easement 

owner. 

Q:  What is the next concern you have with the Easement language? 

A: There are many terms in the Easement that are either confusing or undefined terms 

that are without context as to whether or not the Landowner would have any say 

so in determining what these terms mean or if the evaluation is solely in 

TransCanada’s control. Some of these vague undefined ambiguous terms are as 

follows: 

i. “pipeline installation activities” 

ii. “availability of labor and materials”  

iii. “commercially reasonable costs and expenses”  

iv. “reasonably anticipated and foreseeable costs and expenses”  

v. “yield loss damages” 

vi. “diminution in the value of the property”  

vii. “substantially same condition”  

viii. “an actual or potential hazard”  

ix. “efficient”  

x. “convenient”  

xi. “endangered”  

xii. “obstructed”  

xiii. “injured”  

xiv. “interfered with”  

xv. “impaired”  

xvi. “suitable crossings”  

xvii. “where rock is encountered”  

xviii. “as nearly as practicable”  

xix. “pre-construction position”  

xx. “pre-construction grade”  

xxi. “various engineering factors”    



 

15 

Each one of these above terms and phrases as read in the context of the Easement 

could be problematic in many ways. Notably, undefined terms tend to only get 

definition in further legal proceedings after a dispute arises and the way the 

Easement is drafted, TransCanada has sole power to determine when and if a 

particular situation conforms with or triggers rights affected by these terms. For 

instance, “yield loss damages” should be specifically defined and spelled out 

exactly how the landowner is to be compensated and in what events on the front 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 

the Landowner is without contractual rights to define these terms or determine 

when rights related to them trigger and what the affects may be. 

Q: Do you have any other concerns about the Easement language that you can 

think of at this time? 

A: I reserve the right to discuss any additional concerns that I think of at the time of 

my live testimony in August. 

Q: Based upon what you have shared with the Commission above regarding 

TransCanada’s proposed Easement terms and agreement, do you believe 

those to be reasonable or just, under the circumstances of the pipeline’s 

impact upon you and your land? 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 

discussed previously. 

Q: Did TransCanada ever offer you financial compensation for the rights that 

they sought to obtain in your land, and for what they sought to prevent you 

and any future land owner of your property from doing in the future? 

A: Yes, we received an offer from them. 

Q: As the owner of the land in question and as the person who knows it better 

than anyone else, do you believe that TransCanada offered you just, or fair, 

compensation for all of what they proposed to take from you so that their tar 

sands pipeline could be located across your property? 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 

offer for all the potential impacts and effects and the rights that I’m giving up, and 

what we will be prevented from doing in the future and how their pipeline would 

impact my property for ever and ever. 

Q: Has TransCanada at any time offered to compensate you annually, such as 

wind farm projects do, for the existence of their potential tar sands pipeline 

across your property. 

A: No, never. 

Q: At any time did TransCanada present you with or request that you, as the 

owner of the land in question, sign and execute a document called, “Advanced 

Release of Damage Claims and Indemnity Agreement?” 

A: Yes, they did and it was included in the County Court lawsuit against us. 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 

“Advanced Release of Damage Claims and Indemnity Agreement?  

A: Yes, it is. 

Q: What was your understanding of that document? 

A: When I read that document in the plain language of that document, it was my 

understanding that TransCanada was attempting to pay me a very small amount at 

that time in order for me to agree to give up my rights to be compensated from 

them in the future related to any damage or impact they may have upon my 

property “arising out of, in connection with, or alleged to resulted from 

construction or surveying over, under or on” my land. 

Q: Did you ever sign that document? 

A: No, I did not. 

Q: Why not? 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 

sum of money when I have no idea how bad the impacts or damages that they, or 

their contractors, or subcontractors, or other agents or employees, may cause on 
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my land at any time in the future that resulted from the construction or surveying 

or their activities upon my land. 

Q: When you reviewed this document, what did it make you feel? 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 

shield themselves against known and foreseeable impacts that their pipeline, and 

the construction of it, would have upon my land.  It made me feel that they knew it 

was in their financial interest to pay me as little as possible to prevent me from 

ever having the opportunity to seek fair compensation again, and that this must be 

based upon their experience of unhappy landowners and situations in other places 

where they have built pipelines. 

Q: Has TransCanada ever contacted you and specifically asked you if you 

thought their proposed location of their proposed pipeline across your land 

was in your best interest? 

A: No, they have not. 

Q: Has TransCanada ever contacted you and specifically asked you if you 

thought their proposed location of their proposed pipeline across your land 

was in the public interest of the State of Nebraska? 

A: No, they have not. 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 

Takings Clause? 

A: Yes, I am. 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 

an American citizens property? 

A: My understanding is that, according to the United States Constitution, that if the 

government is going to take land for public use, then in that case, or by taking for 

public use, it can only occur if the private land owner is compensated justly, or 

fairly. 

Q: Has TransCanada ever contacted you specially to explain the way in which 

the public could use its proposed Keystone XL Pipeline? 



 

18 

A: No, they have not. 

Q: Can you think of any way in which the public, that is the citizens of the State 

of Nebraska, can directly use the proposed TransCanada Keystone XL 

Pipeline, as it dissects the State of Nebraska? 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 

public benefits from this pipeline in any way, how they can use it any way, or how 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 

that the only reason it’s proposed to come through Nebraska, is that because we 

are geographically in the way from between where the privately-owned Tar Sands 

are located to where TransCanada wants to ship the Tar Sands to refineries in 

Houston, Texas. 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 

crude petroleum, or oil and petroleum by-products that you would like to 

ship in its pipeline? 

A: No, it has not. 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-

products that you, at this time or any time in the future, would desire to place 

for transport within the proposed TransCanada Keystone XL Pipeline? 

A: No, I do not. 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-

products within the proposed TransCanada Keystone XL Pipeline? 

A: No, I do not.  I’ve never heard of such a person or company like that. 

Q: Do you pay property taxes for the land that would be affected and impacted 

at the proposed TransCanada Keystone XL Pipeline? 

A: Yes, I do. 

Q: Why do you pay property taxes on that land? 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 

of that property. 
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Q: Because you follow the law and pay property taxes, do you believe you 

deserve any special consideration or treatment apart from any other person 

or company that pays property taxes? 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 

just what you do. 

Q: Do you believe the fact that you pay property taxes entitles you to special 

treatment of any kind, or special rights of any kind? 

A: No, of course not. 

Q: Do you believe the fact that you pay property taxes on your land would be 

enough to qualify you to have the power of eminent domain to take land of 

your neighbors or other people in your county, or other people across the 

state of Nebraska? 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 

I expect an award for or any type of special consideration. 

Q: Have you at any time ever employed any person other than yourself? 

A: Well, yes I have. 

Q: Do you believe that the fact that you have, at some point in your life, 

employed one or more other persons entitle you to any special treatment or 

consideration above and beyond any other Nebraskan that has also employed 

one or more persons? 

A: No, of course not. 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 

have at one point employed another person within this state, entitles you to 

preferential treatment or consideration of any kind? 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 

don’t deserve any special treatment or consideration for that fact. 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 

crude oil pipeline in its preferred location, or ultimate location across the 

state of Nebraska? 
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A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 

or even bullied around and being made to feel scared that they did not have any 

options but to sign whatever papers TransCanada told them they had to. I am 

aware of folks being threatened that their land would be taken if they didn’t follow 

what TransCanada was saying. I am aware of tactics to get people to sign 

easements that I don’t believe have any place in Nebraska or anywhere such as 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 

landowners and convince them they should sign TransCanada’s easement 

agreements. I am aware of older folks and widows or widowers feeling they had 

no choice but to sign TransCanada’s Easement and they didn’t know they could 

fight or stand up for themselves. From a more practical standpoint, I am worried 

that according to their answer to our Interrogatory No. 211, TransCanada only 

owns and operates one (1) major oil pipeline. They simply do not have the 

experience with this type of pipeline and that scares me. There are others but that 

is what I can recollect at this time and if I remember more or my recollection is 

refreshed I will share those with the Commissioners at the Hearing in August. 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 

landowner is reasonable or just? 

A: No, I do not. 

Q: Do you have any concern about limitations that the construction of this 

proposed pipeline across your affected land would prevent construction of 

future structures upon the portion of your land affected by the proposed 

easement and immediately surrounding areas? 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 

structures directly across or touching the easement, and it would be unwise and I 

would be uncomfortable to build anything near the easement for fear of being 

blamed in the future should any damage or difficulty result on my property in 

regards to the pipeline. 

Q: Do you think such a restriction would impact you economically? 
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A: Well yes, of course.   

Q: How do you think such a restriction would impact you economically? 

A: The future of this land may not be exactly how it’s being used as of this moment, 

and having the restrictions and limiting my ability to develop my land in certain 

ways presents a huge negative economic impact on myself, my family, and any 

potential future owner of the property. You have no idea how I or the future owner 

may want to use this land in the future or the other land across Nebraska 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 

ago it would have been hard to imagine all the advances that we have now or how 

things change. Because the Easement is forever and TransCanada gets the rights in 

my land forever we have to think with a very long term view. By placing their 

pipeline on under across and through my land that prevents future development 

which greatly negatively impacts future taxes and tax revenue that could have 

been generated by the County and State but now will not. When you look at the 

short blip of economic activity that the two years of temporary construction efforts 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 

and restrictions TransCanada is forcing upon us and Nebraska. 

Q: Do you have any concerns about the environmental impact of the proposed 

pipeline? 

A: Yes, I do.   

Q: What are some of those concerns? 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 

a detrimental impact upon the environment of my land specifically, as well as the 

lands near my land and surrounding the proposed pipeline route. 

Q: Do you have any other environmental concerns? 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 

construction and/or maintenance and operation. I am concerned about spills and 
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leaks that TransCanada has had in the past and will have in the future. This could 

be catastrophic to my operations or others and to my county and the State. 

Q: Do you have any thoughts regarding if there would be an impact upon the 

natural resources on or near your property due to the proposed pipeline? 

A: Yes, I believe that any construction, operation, and/or maintenance of the 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 

resources of my land, and the lands near and surrounding the proposed pipeline 

route. 

Q: Do you have any worries about potential impacts from the proposed pipeline 

to the soil of your land, or land near you? 

A: Yes, I believe that any construction, operation, and/or maintenance of the 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 

land, as well as land along and surrounding the proposed pipeline route.  This 

includes, but is not limited to, the reasons that we discussed above of disturbing 

the soil composition and makeup as it has naturally existed for thousands and 

millions of years during the construction process, and any future maintenance or 

removal process.  I’m gravely concerned about the fertility and the loss of 

economic ability of my property to grow the crops, or grow the grasses, or grow 

whatever it is at that time they exist on my property or that I may want to grow in 

the future, or that a future owner may want to grow.  The land will never be the 

same from as it exists now undisturbed to after it is trenched up for the proposed 

pipeline. 

Q: Do you have any concerns about the potential impact of the proposed pipeline 

upon the groundwater over your land, or surrounding lands? 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 

groundwater of not only under my land, but also near and surrounding the pipeline 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 
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simple and it is simply too valuable to our State and the country to put at 

unreasonable risk. 

Q: Do you have any concern about the potential impact of the proposed pipeline 

upon the surface water on, or near or around your land? 

A: Yes, I have significant concerns that any construction, operation, and/or 

maintenance of the proposed Keystone XL Pipeline would have detrimental 

impact upon the surface water of not only within my property boundary, but along 

and near and surrounding the pipeline route, and in fact, across the state of 

Nebraska.   

Q: Do you have any concern about the potential impacts of the proposed pipeline 

upon the wildlife and plants, other than your growing crops on or near your 

land? 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 

wildlife and the plants, not only that are located on or can be found upon my land, 

but also near and along the proposed pipeline route. 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 

fair market value of your land? 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 

pipeline underneath and across and through my property will negatively affect the 

fair market value at any point in the future, especially at that point in which I 

would need to sell the property, or someone in my family would need to sell the 

property.  I do not believe, and certainly would not be willing to pay, the same 

price for land that had the pipeline located on it, versus land that did not.  I hope 

there is never a point where I’m in a position where I have to sell and have to 

realize as much value as I can out of my land.  But because it is my single largest 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 

not to mention all of the rights you give up by the nature of having the pipeline 

due to having the easement that we have previously discussed, for any reasonable 

person to think that the existence of the pipeline would not negatively affect my 

property’s value. 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 

testimony? 

A: Yes, I have. 

Q: Where have you seen that before? 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 

believe the portion of the alternative route in Nebraska essentially twins or 

parallels Keystone I.  

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 

Application, and as found on Attachment No. 7, here to your testimony, is in 

the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe that the Keystone mainline alternative route as shown on 

Attachment No. 7 included with your testimony here is a major oil pipeline 

route that is in the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe there is any potential route for the proposed Keystone XL 

Pipeline across, within, under, or through the State of Nebraska that is in the 

public interest of the citizens of Nebraska? 

A: No, I do not. 

Q: Why do you hold that belief? 
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A: Because there simply is no public interest based on all of the factors that I am 

aware and that I have read and that I have studied that this Commission is to 

consider that would establish that a for-profit foreign-owned pipeline that simply 

crosses Nebraska because we are geographically in the way between where tar 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 

public interest of Nebraskans. We derive no benefit from this project. It is not for 

public use. Nebraska is simply in the way and when all considerations are taken in 

there is no net benefit of any kind for Nebraska should this project be placed in our 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 

the negative impacts and concerns. 

Q: What do you think about the applicant, TransCanada’s argument that it’s 

preferred route for its proposed Keystone XL Pipeline is in the public interest 

of Nebraska because it may bring temporary jobs during the construction 

phase to Nebraska? 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 

temporary or on a permanent basis, don’t come with a project that has all the 

potential and foreseeable negative impacts, many of which we have discussed here 

and other witnesses throughout the course of this hearing have and will discuss.  If 

I decide to hire and employ someone to help me out in my farming or ranching 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 

to my land or my town or my county or my state.  And I’ve hired someone who is 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 

from TransCanada’s own statements that the jobs numbers they originally touted 

were determined to be a minute fraction of the permanent jobs that had been 

projected. According to their answer to our Interrogatory No. 191, TransCanada 

has created only thirty-four (34) jobs within Nebraska working specifically on 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 
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of May 5, 2017 they only employ one (1) temporary working within Nebraska. 

Further, according to their answer to Interrogatory No. 199, TransCanada would 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 

constructed on its Preferred Route or its Mainline Alternative Route. 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 

because it would cross your land? 

A: No, absolutely not.  I am opposed to this project because it is not in the public 

interest, neither within my community nor within our state. 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 

was to cross someone else’s land? 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 

the fear and anxiety and potential foreseeable risks and negative impacts that this 

type of a project carrying this type of product brings foisted upon anyone in this 

state or any other state. 

Q: Do you think there is any intelligent route for the proposed Keystone XL 

Pipeline to cross the state of Nebraska? 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 

this project anywhere within Nebraska is within the public interest.  However, if 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 

preferred route and the mainline alternative routes are economic liabilities our 

state cannot risk. 

Q: What do you rely upon to make that statement? 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 

already exists in that area is reason enough as it is not in our best interest or the 

public interests to have more major oil pipelines crisscrossing our state. Second, 

they have all the infrastructure already there in terms of relationships with the 

counties and local officials and first responders along that route. Third, they have 
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already obtained easements from all the landowners along that route and have 

relationships with them. Fourth, that route avoids our most sensitive soils, the 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 

Aquifer. Sixth, they have already studied that route and previously offered it as an 

alternative. Seventh, it just makes the most sense that as a state we would have 

some intelligent policy of energy corridors and co-locating this type of 

infrastructure near each other. 

Q: Have you fully expressed each and every opinion, concern, or fact you would 

like the Public Service Commissioners to consider in their review of 

TransCanada’s Application? 

A: No, I have not. I have shared that which I can think of as of the date I signed this 

document below but other things may come to me or my memory may be 

refreshed and I will add and address those things at the time of the Hearing in 

August and address any additional items at that time as is necessary. Additionally, 

I have not had an adequate amount of time to receive and review all of 

TransCanada’s answers to our discovery and the discovery of others so it was 

impossible to competently and completely react to that in my testimony here and I 

reserve the right to also address anything related to discovery that has not yet 

concluded as of the date I signed this document below. Lastly, certain documents 

requested have not yet been produced by TransCanada and therefore I may have 

additional thoughts on those I will also share at the hearing as needed. 

Q: What is it that you are requesting the Public Service Commissioners do in 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 

across Nebraska? 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 

a temporary job spike that this project may bring to a few counties and beyond the 

relatively small amount of taxes this proposed foreign pipeline would possibly 

generate.  And, instead think about the perpetual and forever impacts of this 

pipeline as it would have on the landowners specifically, first and foremost, but 
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also thereby upon the entire state of Nebraska, and to determine that neither the 

preferred route nor the Keystone mainline alternative route are in the public 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 

an application for a route in Nebraska, that the only potential route that would 

make any intelligent sense whatsoever would be twinning or near paralleling of 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 

sense to add yet another major oil pipeline crisscrossing our state creating new 

pumping stations, creating new impacts on additional counties and communities 

and going through all of the court processes with myself and other landowners like 

me when this applicant already has relationships with the landowners, the towns 

and the communities along Keystone I, and that Keystone I is firmly outside of the 

sand hills and a significantly further portion away from the heart of the Ogallala 

Aquifer than the preferred route or the Keystone mainline alternative route. 

Q: Does Attachment No. 8 here contain other documents you are competent to 

speak about that you wish to be part of your testimony and to discuss in more 

detail as needed at the August 2017 Hearing? 

A: Yes. 

Q: Are all of your statements in your testimony provided above true and 

accurate as of the date you signed this document to the best of your 

knowledge? 

A: Yes, they are. 

Q: Thank you, I have no further questions at this time and reserve the right to 

ask you additional questions at the August 2017 Hearing. 
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Q: Please state your name. 

A: My name is Bonny J. Kilmurry 

Q: Are you an intervener in the Public Service Commission’s proceedings 

regarding TransCanada’s application for approval of its proposed Keystone 

XL tar sands pipeline across Nebraska? 

A: Yes, I am. 

Q: Do you own land in Nebraska, either directly or through an entity of which 

you are an owner that could be affected by the proposed TransCanada 

Keystone XL pipeline? 

A: Yes, I do and it is located in Holt County. 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 

photo(s) of your land in question here with the area of the proposed KXL 

pipeline depicted?  

A: Yes. 

Q: What do you do for a living? EXHIBIT
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A: Ranching. 

Q: If you are you married tell us your spouse’s name please? 

A: Richard Kilmurry. 

Q: If you have children how many do you have? 

A: We have 4 children. 

Q: If you have grandchildren how many do you have? 

A: We have 3 grandchildren, 2 step grandchildren. 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 

and or your family? 

A. Yes. 

Q:  How long the land has been in your family? 

A: Nearly 100 years.  Some land has been in Kilmurry family since 1918. Even as a 

boy Frank Kilmurry did chores. Unlike his father Frank decided against farming 

and chose ranching.  As Frank first started-the drought of the 30’s and the dust 

bowl didn’t make this easy.  Life had some struggles as money was tight. He 

married Rosemary Troshynski in 1943. Rosemary taught school for 5 years. Frank 

Kilmurry’s lived on section 33, township 32, range 14 and raised their family.  

Frank bred Hereford cattle later changed to Angus/Hereford cross. The 7 children 

attended Celia school and into Atkinson for high school.  Kilmurrys were active 4-

H members, enjoyed horses, bird watching and gardening.  They spent many hours 

during summer haying and enjoyed fishing.  Frank and Rosemary enjoyed visits 

from relatives and friends, they especially enjoyed 23 grandkids and great 

grandkids visits.  I joined this family in 1976. Richard and I delight in visits from 

our children and the grandkids. 

Q: Do you earn any income from this land? 

A: Yes. 

Q: Have you depended on the income from your land to support your livelihood 

or the livelihood of your family? 
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A: Yes. Importance of this land-so many memories because we too raised our kids on 

the same acres. Rich with ‘first’ memories. With each improvement our goal was 

to add value, never diminish the land value.  We added wells, fences and dams, by 

taking care of the ground we rest assured the land will sustain us and our heirs. 

Q: Have you ever in the past or have you thought about in the future leasing all 

or a portion of your land in question here? 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 

all the restrictions and risks and potential negative impacts to farming or ranching 

operations as opposed to land that did not have those same risks. If I was looking 

to lease or rent ground I would pay more for comparable non-pipeline land than I 

would for comparable pipeline land and I think most folks would think the same 

way. This is another negative economic impact that affects the landowner and the 

county and the state and will forever and ever should TransCanada’s preferred or 

mainline alternative routes be approved. If they were to twin or closely parallel to 

Keystone I the vast majority of landowners would be those that already have a 

pipeline so there would be considerable less new incremental negative impacts. 

Q: Do you have similar concerns about selling the land? 

A: Well I hope not to have to sell the land in my lifetime but times change and you 

never know what is around the corner and yes I am concerned that if another piece 

of ground similar to mine were for sale and it did not have the pipeline and mine 

did that I would have a lower selling price. I think this would be true for pipeline 

ground on both the preferred and mainline alternative routes. 

Q:  What is your intent with your land after you die? 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 

to come but I have thought about getting out if this pipeline were to come through. 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 

Pipeline would cross the land described above and owned by you? 

A: Yes. 
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Q: Were you or an entity for which you are a member, shareholder, or director 

previously sued by TransCanada Keystone Pipeline, LP? 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 

petition for condemnation against our land so it could place its proposed pipeline 

within an easement that it wanted to take from us on our land. 

Q: Did you defend yourself and your land in that condemnation action? 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 

and expenses in our resistance of TransCanada’s lawsuit against us. 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 

incurred? 

A: No, they have not. 

Q: In its lawsuit against you, did TransCanada identify the amount of your 

property that it wanted to take for its proposed pipeline? 

A: The lawsuit against us stated they would take the amount of property that is 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 

and equipment reasonably necessary to operate the pipeline. 

Q: Did TransCanada define what they meant by “property that is reasonably 

necessary”? 

A: No, they did not. 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 

property portion of your land? 

A: Yes, they did. 

Q: Did TransCanada describe what rights it proposed to take related to the 

eminent domain property on your land? 

A: Yes, they did. 

Q: What rights that they proposed to take did they describe? 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 

operate, and maintain the pipeline and the plant and equipment reasonably 

necessary to operate the pipeline, specifically including surveying, laying, 
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constructing, inspecting, maintaining, operating, repairing, replacing, altering, 

reconstructing, removing and abandoning one pipeline, together with all fittings,  

cathodic protection equipment, pipeline markers, and all their equipment and 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 

petroleum products, and all by-products thereof.” 

Q: Prior to filing an eminent domain lawsuit to take your land that 

TransCanada identified, do you believe they attempted to negotiate in good 

faith with you? 

A: No, I do not. 

Q: Did TransCanada at any time approach you with or deliver to you their 

proposed easement and right-of-way agreement? 

A: Yes, they did. 

Q: At the time you reviewed TransCanada’s easement and right-of-way 

agreement, did you understand that they would be purchasing a fee title 

interest in your property or that they were taking something else? 

A: I understood that they proposed to have the power to take both a temporary 

construction easement that could last for a certain period of time and then also a 

permanent easement which they described to be 50 feet across or in width, and 

that would run the entire portion of my property from where a proposed pipeline 

would enter my property until where it would exit the property. 

Q: Is the document included with your testimony here as Attachment No. 3, a 

true and accurate copy of TransCanada’s proposed Easement and Right-of-

Way agreement that they included with their condemnation lawsuit against 

you? 

A: Yes, it is.   

Q: Have you had an opportunity to review TransCanada’s proposed Easement 

and Right-of-Way agreement? 

A: Yes, I have. 
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Q: What is your understanding of the significance of the Easement and Right-of-

Way agreement as proposed by TransCanada? 

A: My understanding is that this is the document that will govern all of the rights and 

obligations and duties as well as the limitations of what I can and cannot do and 

how I and any future landowner and any person I invite to come onto my property 

must behave as well as what TransCanada is and is not responsible for and how 

they can use my land. 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 

agreement do you have any concerns about any portions of it or any of the 

language either included in the document or missing from the proposed 

document? 

A: Yes, I have a number of significant concerns and worries about the document and 

how the language included and the language not included potentially negatively 

impacts my land and thereby potentially negatively impacts my community and 

my state.   

Q: I would like you to walk the Commissioners through each and every one of 

your concerns about TransCanada’s proposed Easement and Right-of-Way 

agreement so they can develop an understanding of how that language and 

the terms of that contract, in your opinion, potentially negatively impacts you 

and your land.  So, if you can start at the beginning of that document and 

let’s work our way through it, okay? 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 

Easement and Right-of-Way agreement and how it negatively could affect my 

property rights and my economic interests. 

Q. Okay, let’s start with your first concern please. 

A: The very first sentence talks about consideration or how much money they will 

pay to compensate me for all of the known and unknown affects and all of the 

rights I am giving up and for all the things they get to do to my land and for what 
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they will prevent me from doing on my land and they only will pay me one time at 

the signing of the easement agreement. That is a huge problem. 

Q: Explain to the Commissioners why that is a problem. 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 

landowner because they want to have my land forever for use as they see fit so 

they can make a daily profit from their customers. If I was to lease ground from 

my neighbor I would typically pay twice a year every year as long as they granted 

me the rights to use their land. That only makes sense – that is fair. If I was going 

to rent a house in town I would typically pay monthly, every month until I gave up 

my right to use that house. By TransCanada getting out on the cheap and paying 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 

revenue collection on the money I would be paid and then pay taxes on and 

contribute to this state and this country. It is money I would be putting back into 

my local community both spending and stimulating the local economy and 

generating more economic activity right here. Instead TransCanada’s shareholders 

keep all that money and it never finds its way to Nebraska.  

Q: What is your next concern? 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 

limited partnership…” and I have no idea who that really is. I have no idea who is 

forcing this pipeline on us or who the owners of the entities are, or what are the 

assets backing this limited partnership, or who the general partner is, or who all 

the limited partners are, and who makes up the ownership of the these partners or 

the structure or any of the basic things you would want to know and understand if 

you would want to do business with such an outfit. According to TransCanada’s 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 
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basically nothing. That is really scary since the general partner has the liability but 

virtually none of the ownership and who knows if it has any other assets. 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 

percent clear on exactly who could become the owner of over 275 miles of 

Nebraska land? 

A:  No. 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 

percent clear on exactly who will be operating and responsible for 

approximately 275 miles of tar sands pipeline underneath and through 

Nebraska land? 

A:  No. 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 

and the State of Nebraska of TransCanada’s easement terms. 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 

called “Grantee”)…” and this concerns me because it would allow my easement to 

be transferred or sold to someone or some company or country or who knows what 

that I don’t know and who we may not want to do business with. This pipeline 

would be a huge asset for TransCanada and if they can sell to the highest bidder 

that could have terrible impacts upon all of Nebraska depending upon who may 

buy it and I don’t know of any safeguards in place for us or the State to veto or 

have any say so in who may own, operate, or be responsible for this pipeline in the 

future. 

Q: Do you think that type of uncertainty and lack of control over a major piece 

of infrastructure crossing our State is in the public interest? 

A: No, certainly not, in fact, just the opposite. 

Q: What’s next? 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 

really concerns me. Why does the easement and right-of-way have to be perpetual 



 

9 

and permanent? That is the question myself and my family want an answer to. 

Perpetual to me is like forever and that doesn’t make sense. 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 

data proving there is a perpetual supply of tar sands. I am not aware in 

TransCanada’s application where it proves there is a perpetual necessity for this 

pipeline. My understanding of energy infrastructure like wind towers is they have 

a decommission plan and actually take the towers down when they become 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 

will, and I want my family or future Nebraska families to have that land as 

undisturbed as possible and it is not in my interest or the public interest of 

Nebraska to be forced to give up perpetual and permanent rights in the land for 

this specific kind of pipeline project. 

Q: Okay, what is your next concern? 

A: The easement language includes all these things TransCanada can do and it says 

“…abandoning in place…” so they can just leave this pipeline under my ground 

until the end of time just sitting there while they are not using it, but I am still 

prevented from doing on my land and using my land what I would like. If I owned 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 

there. It doesn’t make sense and it scares me and it is not in my interest or the 

public interest of Nebraska to allow this. 

Q: Now it looks like we are ready to go to the second page of the Easement is that 

right? 

A: Yes. 

Q: So now on the second page of the Easement what are your concerns? 

A: Here the Easement identifies a 24-month deadline to complete construction of the 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 

starts to run from the moment “actual pipeline installation activities” begin on 

Landowners property. It appears that TransCanada would define this phrase as 
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needed. It would be wise to explain what types of TransCanada action constitutes  

“installation activity” For instance, would the placement and storage of an 

excavator or other equipment on or near the Easement property be an activity or 

would earth have to be moved before the activity requirement is triggered. This 

vague phrase is likely to lead to future disputes and litigation that is not in the best 

interest of the welfare of Nebraska and would not protect property interests. The 

24-months can also be extended in the case of “force majeure.” My understanding 

is that force majeure is often used to insulate a party to a contract when events 

occur that are completely out of their control. In TransCanada’s easement this is 

expanded to include “without limitation…availability of labor and materials.” 

Extending this language to labor and materials is problematic because these are 

two variables that TransCanada does have some or significant control over and to 

allow extension of the 24-month period over events not truly out of the control of 

TransCanada and without further provision for compensation for the Landowner is 

not conducive to protection of property rights. 

Q: Okay, what is your next concern? 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 

reasonable costs and expenses” will pay for damages caused but then limits 

TransCanada’s liability to certain circumstances. There is no definition of 

“commercially reasonable” and no stated right that the Landowner would get to 

determine the amounts of cost or expense that is “commercially reasonable.”  

TransCanada excepts out from their liability any damages that are caused by 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 

Landowner. It is understandable that if the Landowner were to willfully and 

intentionally cause damages to the pipeline that Landowner should be liable. 

However, anything short of willful misconduct should be the lability of 

TransCanada who is subjecting the pipeline on the Landowner and who is making 

a daily profit from that pipeline. When evaluating the impact on property rights of 
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this provision, you must consider the potentially extremely expensive fight a 

Landowner would have over this question of whether or not damage was an act of 

negligence. Putting this kind of potential liability upon the Landowner is 

incredibly problematic and is detrimental to the protection of property rights. I 

don’t think this unilateral power which I can’t do anything about as the landowner 

is in the best economic interest of the land in question or the State of Nebraska for 

landowners to be treated that way. 

Q: Is there any specific event or example you are aware of that makes this 

concern more real for you? 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 

Nemaha County, Nebraska landowner farmers who accidently struck two 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 

copy of the Federal Court Complaint is here as Attachment No. 4.  

Q: What is your next concern with the Easement language? 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 

they choose unless 1) any Landowner use interferes in any way with 

TransCanada’s exercise of any of its rights within the Easement, or 2) 

TransCanada decides to take any action on the property it deems necessary to 

prevent injury, endangerment or interference with anything TransCanada deems 

necessary to do on the property. Landowner is also forbidden from excavating 

without prior authorization by TransCanada. So my understanding is that 

TransCanada will unilaterally determine what Landowner can and can’t do based 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 

could also completely deny my request to excavate. Further, TransCanada retains 

all “privileges necessary or convenient for the full use of the rights” granted to 

them in the Easement. Again, TransCanada unilaterally can decide to the 

detriment of the property rights of Landowner what TransCanada believes is 
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necessary or convenient for it. And there is no option for any additional 

compensation to landowner for any right exercised by TransCanada that leads to 

the removal of trees or plants or vegetation or buildings or structures or facilities 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 

rights without having to compensate Landowner for such further destruction or 

losses are not conducive to the protection of property rights or economic interest. 

Q:  What is the next concern you have? 

A: The Easement also allows some rights for Landowner but restricts them at the 

same time and again at the sole and unilateral decision making of TransCanada. 

TransCanada will determine if the actions of Landowner might in anyway 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 

any appurtenances thereon to the pipeline itself or to their access to the Easement 

or within the Easement and TransCanada retains the right at any time, whether 

during growing season or not, to travel “within and along Easement Area on foot 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 

undefined and unilateral restrictions are not conducive to the protection of 

property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 

Landowner’s land any debris of any kind without any input or power of 

Landowner to demand an alternative method or location of debris disposal. Such 

unilateral powers would negatively affect Landowners property are not conducive 

to the protection of property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 

“where rock is encountered” mean and why does TransCanada solely get to 

determine whether or not this phrase is triggered. This phrase could be used to 
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justify installing the pipeline 24 inches beneath the surface. The ability to use this 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 

affect Landowners property are not conducive to the protection of property rights. 

A shallow pipeline is much more likely to become a danger and liability in the 

future given farming operations and buried irrigation lines and other factors 

common to the current typical agricultural uses of the land in question impacted 

by TransCanada’s preferred pipeline route. 

Q:  What is the next concern you have with the Easement language? 

A: There are more vague concepts solely at the determination of TransCanada such as 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 

possible.” There is nothing here that defines this or provides a mechanism for 

documenting or memorializing “pre-construction position” so as to minimize 

costly legal battles or wasted Landowner time attempting to recreate the soil 

condition on their fields or pasture. Such unilateral powers would negatively affect 

Landowners property are not conducive to the protection of property rights or 

economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 

appurtenances thereto in place on, under, across, or through Nebraska land at any 

time it chooses. There is no provision for Landowner compensation for such 

abandonment nor any right for the Landowner to demand removal. Such unilateral 

powers would negatively affect Landowners property are not conducive to the 

protection of property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: TransCanada has the power to unilaterally move or modify the location of any 

Easement area whether permanent or temporary at their sole discretion. 

Regardless, if Landowner has taken prior steps relative to their property in 

preparation or planning of TransCanada’s taking of the initial easement area(s), 

the language here does not require TransCanada to compensate the Landowner if 
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they decide to move the easement anywhere on Landowners property. Such 

unilateral powers would negatively affect Landowners property are not conducive 

to the protection of property rights or economic interests. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 

transfer and be applicable to any future owner of the Land in question without the 

ability of the future Landowner to modify or negotiate any of the language in 

question to which it will be held to comply. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 

Easement to any person, company, country, etc. at their sole discretion at anytime 

to anyone. This also means that any buyer of the easement could do the same to a 

third buyer and so on forever. There is no change of control or sale provision in 

place to protect the Landowner or Nebraska or to provide compensation for such 

change of control or ownership. It is not conducive to the protection of property 

rights or economic interests to allow unilateral unrestricted sale of the Easement 

thereby forcing upon the Landowner and our State a new unknown Easement 

owner. 

Q:  What is the next concern you have with the Easement language? 

A: There are many terms in the Easement that are either confusing or undefined terms 

that are without context as to whether or not the Landowner would have any say 

so in determining what these terms mean or if the evaluation is solely in 

TransCanada’s control. Some of these vague undefined terms are as follows: 

i. “pipeline installation activities” 

ii. “availability of labor and materials”  

iii. “commercially reasonable costs and expenses”  

iv. “reasonably anticipated and foreseeable costs and expenses”  

v. “yield loss damages” 

vi. “diminution in the value of the property”  
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vii. “substantially same condition”  

viii. “an actual or potential hazard”  

ix. “efficient”  

x. “convenient”  

xi. “endangered”  

xii. “obstructed”  

xiii. “injured”  

xiv. “interfered with”  

xv. “impaired”  

xvi. “suitable crossings”  

xvii. “where rock is encountered”  

xviii. “as nearly as practicable”  

xix. “pre-construction position”  

xx. “pre-construction grade”  

xxi. “various engineering factors”    

Each one of these above terms and phrases as read in the context of the Easement 

could be problematic in many ways. Notably, undefined terms tend to only get 

definition in further legal proceedings after a dispute arises and the way the 

Easement is drafted, TransCanada has sole power to determine when and if a 

particular situation conforms with or triggers rights affected by these terms. For 

instance, “yield loss damages” should be specifically defined and spelled out 

exactly how the landowner is to be compensated and in what events on the front 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 

the Landowner is without contractual rights to define these terms or determine 

when rights related to them trigger and what the affects may be. 

Q: Do you have any other concerns about the Easement language that you can 

think of at this time? 

A: I reserve the right to discuss any additional concerns that I think of at the time of 

my live testimony in August. 
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Q: Based upon what you have shared with the Commission above regarding 

TransCanada’s proposed Easement terms and agreement, do you believe 

those to be reasonable or just, under the circumstances of the pipeline’s 

impact upon you and your land? 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 

discussed previously. 

Q: Did TransCanada ever offer you financial compensation for the rights that 

they sought to obtain in your land, and for what they sought to prevent you 

and any future land owner of your property from doing in the future? 

A: Yes, we received an offer from them. 

Q: As the owner of the land in question and as the person who knows it better 

than anyone else, do you believe that TransCanada offered you just, or fair, 

compensation for all of what they proposed to take from you so that their tar 

sands pipeline could be located across your property? 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 

offer for all the potential impacts and effects and the rights that I’m giving up, and 

what we will be prevented from doing in the future and how their pipeline would 

impact my property for ever and ever. 

Q: Has TransCanada at any time offered to compensate you annually, such as 

wind farm projects do, for the existence of their potential tar sands pipeline 

across your property. 

A: No, never. 

Q: At any time did TransCanada present you with or request that you, as the 

owner of the land in question, sign and execute a document called, “Advanced 

Release of Damage Claims and Indemnity Agreement?” 

A: Yes, they did and it was included in the County Court lawsuit against us. 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 

“Advanced Release of Damage Claims and Indemnity Agreement?  

A: Yes, it is. 
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Q: What was your understanding of that document? 

A: When I read that document in the plain language of that document, it was my 

understanding that TransCanada was attempting to pay me a very small amount at 

that time in order for me to agree to give up my rights to be compensated from 

them in the future related to any damage or impact they may have upon my 

property “arising out of, in connection with, or alleged to resulted from 

construction or surveying over, under or on” my land. 

Q: Did you ever sign that document? 

A: No, I did not. 

Q: Why not? 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 

sum of money when I have no idea how bad the impacts or damages that they, or 

their contractors, or subcontractors, or other agents or employees, may cause on 

my land at any time in the future that resulted from the construction or surveying 

or their activities upon my land. 

Q: When you reviewed this document, what did it make you feel? 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 

shield themselves against known and foreseeable impacts that their pipeline, and 

the construction of it, would have upon my land.  It made me feel that they knew it 

was in their financial interest to pay me as little as possible to prevent me from 

ever having the opportunity to seek fair compensation again, and that this must be 

based upon their experience of unhappy landowners and situations in other places 

where they have built pipelines. 

Q: Has TransCanada ever contacted you and specifically asked you if you 

thought their proposed location of their proposed pipeline across your land 

was in your best interest? 

A: No, they have not. 
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Q: Has TransCanada ever contacted you and specifically asked you if you 

thought their proposed location of their proposed pipeline across your land 

was in the public interest of the State of Nebraska? 

A: No, they have not. 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 

Takings Clause? 

A: Yes, I am. 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 

an American citizens property? 

A: My understanding is that, according to the United States Constitution, that if the 

government is going to take land for public use, then in that case, or by taking for 

public use, it can only occur if the private land owner is compensated justly, or 

fairly. 

Q: Has TransCanada ever contacted you specially to explain the way in which 

the public could use its proposed Keystone XL Pipeline? 

A: No, they have not. 

Q: Can you think of any way in which the public, that is the citizens of the State 

of Nebraska, can directly use the proposed TransCanada Keystone XL 

Pipeline, as it dissects the State of Nebraska? 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 

public benefits from this pipeline in any way, how they can use it any way, or how 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 

that the only reason it’s proposed to come through Nebraska, is that because we 

are geographically in the way from between where the privately-owned Tar Sands 

are located to where TransCanada wants to ship the Tar Sands to refineries in 

Houston, Texas. 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 

crude petroleum, or oil and petroleum by-products that you would like to 

ship in its pipeline? 
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A: No, it has not. 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-

products that you, at this time or any time in the future, would desire to place 

for transport within the proposed TransCanada Keystone XL Pipeline? 

A: No, I do not. 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-

products within the proposed TransCanada Keystone XL Pipeline? 

A: No, I do not.  I’ve never heard of such a person or company like that. 

Q: Do you pay property taxes for the land that would be affected and impacted 

at the proposed TransCanada Keystone XL Pipeline? 

A: Yes, I do. 

Q: Why do you pay property taxes on that land? 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 

of that property. 

Q: Because you follow the law and pay property taxes, do you believe you 

deserve any special consideration or treatment apart from any other person 

or company that pays property taxes? 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 

just what you do. 

Q: Do you believe the fact that you pay property taxes entitles you to special 

treatment of any kind, or special rights of any kind? 

A: No, of course not. 

Q: Do you believe the fact that you pay property taxes on your land would be 

enough to qualify you to have the power of eminent domain to take land of 

your neighbors or other people in your county, or other people across the 

state of Nebraska? 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 

I expect an award for or any type of special consideration. 
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Q: Have you at any time ever employed any person other than yourself? 

A: Well, yes I have. 

Q: Do you believe that the fact that you have, at some point in your life, 

employed one or more other persons entitle you to any special treatment or 

consideration above and beyond any other Nebraskan that has also employed 

one or more persons? 

A: No, of course not. 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 

have at one point employed another person within this state, entitles you to 

preferential treatment or consideration of any kind? 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 

don’t deserve any special treatment or consideration for that fact. 

Q: At the beginning of your statement, you briefly described your property that 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 

give the Commissioners a sense of specifically how you believe the proposed 

Keystone XL Pipeline and its preferred route, which proposes to go across 

your land, how it would in your opinion based on your knowledge, 

experience, and background of your land, affect it.  

A: Our property is sandy, porous soil with very little top soil, highly erodible and 

difficult to mend once top soils are disturbed-exactly why the route ‘moved’ from 

the Sand Hills. We are the Sand Hills-the shrunken map is false.  These soils are 

extremely difficult to restore once disturbed. This ground will take years if ever to 

return to pre pipeline condition. The Ogallala Aquifer sits very near the ground 

surface. As TransCanada in beds its 36”pipeline in our soil, the pipe will be 

directly in the high water table.  I believe the water will choose a new path and 

flow following the pipe, thus changing sub irrigated meadows.  Changing hay 

production.  Our wells could easily be contaminated, its water refreshes both 

people and livestock-a food source. Our garden is watered from same source too.  

Benzene, a component to help tar sands flow is water soluble and cannot be seen, 
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smelled and has no taste—yet deadly. Our water isn’t filtered - directly from 

aquifer to our glasses.  How can I be reassured that its safe to offer to my family, 

neighbors etc.? The water is very important, without it the land is less productive. 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 

crude oil pipeline in its preferred location, or ultimate location across the 

state of Nebraska? 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 

or even bullied around and being made to feel scared that they did not have any 

options but to sign whatever papers TransCanada told them they had to. I am 

aware of folks being threatened that their land would be taken if they didn’t follow 

what TransCanada was saying. I am aware of tactics to get people to sign 

easements that I don’t believe have any place in Nebraska or anywhere such as 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 

landowners and convince them they should sign TransCanada’s easement 

agreements. I am aware of older folks and widows or widowers feeling they had 

no choice but to sign TransCanada’s Easement and they didn’t know they could 

fight or stand up for themselves. From a more practical standpoint, I am worried 

that according to their answer to our Interrogatory No. 211, TransCanada only 

owns and operates one (1) major oil pipeline. They simply do not have the 

experience with this type of pipeline and that scares me. There are others but that 

is what I can recollect at this time and if I remember more or my recollection is 

refreshed I will share those with the Commissioners at the Hearing in August. 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 

landowner is reasonable or just? 

A: No, I do not. 

Q: Do you have any concern about limitations that the construction of this 

proposed pipeline across your affected land would prevent construction of 

future structures upon the portion of your land affected by the proposed 

easement and immediately surrounding areas? 
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A: Well yes, of course I do.  We would not be able to build many, if any, types of 

structures directly across or touching the easement, and it would be unwise and I 

would be uncomfortable to build anything near the easement for fear of being 

blamed in the future should any damage or difficulty result on my property in 

regards to the pipeline. 

Q: Do you think such a restriction would impact you economically? 

A: Well yes, of course.   

Q: How do you think such a restriction would impact you economically? 

A: The future of this land may not be exactly how it’s being used as of this moment, 

and having the restrictions and limiting my ability to develop my land in certain 

ways presents a huge negative economic impact on myself, my family, and any 

potential future owner of the property. You have no idea how I or the future owner 

may want to use this land in the future or the other land across Nebraska 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 

ago it would have been hard to imagine all the advances that we have now or how 

things change. Because the Easement is forever and TransCanada gets the rights in 

my land forever we have to think with a very long term view. By placing their 

pipeline on under across and through my land that prevents future development 

which greatly negatively impacts future taxes and tax revenue that could have 

been generated by the County and State but now will not. When you look at the 

short blip of economic activity that the two years of temporary construction efforts 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 

and restrictions TransCanada is forcing upon us and Nebraska. 

Q: Do you have any concerns about the environmental impact of the proposed 

pipeline? 

A: Yes, I do.   

Q: What are some of those concerns? 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 
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a detrimental impact upon the environment of my land specifically, as well as the 

lands near my land and surrounding the proposed pipeline route. 

Q: Do you have any other environmental concerns? 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 

construction and/or maintenance and operation. I am concerned about spills and 

leaks that TransCanada has had in the past and will have in the future. This could 

be catastrophic to my operations or others and to my county and the State. 

Q: Do you have any thoughts regarding if there would be an impact upon the 

natural resources on or near your property due to the proposed pipeline? 

A: Yes, I believe that any construction, operation, and/or maintenance of the 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 

resources of my land, and the lands near and surrounding the proposed pipeline 

route. 

Q: Do you have any worries about potential impacts from the proposed pipeline 

to the soil of your land, or land near you? 

A: Yes, I believe that any construction, operation, and/or maintenance of the 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 

land, as well as land along and surrounding the proposed pipeline route.  This 

includes, but is not limited to, the reasons that we discussed above of disturbing 

the soil composition and makeup as it has naturally existed for thousands and 

millions of years during the construction process, and any future maintenance or 

removal process.  I’m gravely concerned about the fertility and the loss of 

economic ability of my property to grow the crops, or grow the grasses, or grow 

whatever it is at that time they exist on my property or that I may want to grow in 

the future, or that a future owner may want to grow.  The land will never be the 

same from as it exists now undisturbed to after it is trenched up for the proposed 

pipeline. 

Q: Do you have any concerns about the potential impact of the proposed pipeline 

upon the groundwater over your land, or surrounding lands? 
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A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 

groundwater of not only under my land, but also near and surrounding the pipeline 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 

simple and it is simply too valuable to our State and the country to put at 

unreasonable risk. 

Q: Do you have any concern about the potential impact of the proposed pipeline 

upon the surface water on, or near or around your land? 

A: Yes, I have significant concerns that any construction, operation, and/or 

maintenance of the proposed Keystone XL Pipeline would have detrimental 

impact upon the surface water of not only within my property boundary, but along 

and near and surrounding the pipeline route, and in fact, across the state of 

Nebraska.   

Q: Do you have any concern about the potential impacts of the proposed pipeline 

upon the wildlife and plants, other than your growing crops on or near your 

land? 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 

wildlife and the plants, not only that are located on or can be found upon my land, 

but also near and along the proposed pipeline route. 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 

fair market value of your land? 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 

pipeline underneath and across and through my property will negatively affect the 

fair market value at any point in the future, especially at that point in which I 

would need to sell the property, or someone in my family would need to sell the 

property.  I do not believe, and certainly would not be willing to pay, the same 

price for land that had the pipeline located on it, versus land that did not.  I hope 

there is never a point where I’m in a position where I have to sell and have to 
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realize as much value as I can out of my land.  But because it is my single largest 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 

not to mention all of the rights you give up by the nature of having the pipeline 

due to having the easement that we have previously discussed, for any reasonable 

person to think that the existence of the pipeline would not negatively affect my 

property’s value. 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 

testimony? 

A: Yes, I have. 

Q: Where have you seen that before? 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 

believe the portion of the alternative route in Nebraska essentially twins or 

parallels Keystone I.  

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 

Application, and as found on Attachment No. 7, here to your testimony, is in 

the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe that the Keystone mainline alternative route as shown on 

Attachment No. 7 included with your testimony here is a major oil pipeline 

route that is in the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 

A: No, I do not. 
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Q: Do you believe there is any potential route for the proposed Keystone XL 

Pipeline across, within, under, or through the State of Nebraska that is in the 

public interest of the citizens of Nebraska? 

A: No, I do not. 

Q: Why do you hold that belief? 

A: Because there simply is no public interest based on all of the factors that I am 

aware and that I have read and that I have studied that this Commission is to 

consider that would establish that a for-profit foreign-owned pipeline that simply 

crosses Nebraska because we are geographically in the way between where tar 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 

public interest of Nebraskans. We derive no benefit from this project. It is not for 

public use. Nebraska is simply in the way and when all considerations are taken in 

there is no net benefit of any kind for Nebraska should this project be placed in our 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 

the negative impacts and concerns. 

Q: What do you think about the applicant, TransCanada’s argument that it’s 

preferred route for its proposed Keystone XL Pipeline is in the public interest 

of Nebraska because it may bring temporary jobs during the construction 

phase to Nebraska? 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 

temporary or on a permanent basis, don’t come with a project that has all the 

potential and foreseeable negative impacts, many of which we have discussed here 

and other witnesses throughout the course of this hearing have and will discuss.  If 

I decide to hire and employ someone to help me out in my farming or ranching 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 

to my land or my town or my county or my state.  And I’ve hired someone who is 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 
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from TransCanada’s own statements that the jobs numbers they originally touted 

were determined to be a minute fraction of the permanent jobs that had been 

projected. According to their answer to our Interrogatory No. 191, TransCanada 

has created only thirty-four (34) jobs within Nebraska working specifically on 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 

Further, according to their answer to Interrogatory No. 199, TransCanada would 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 

constructed on its Preferred Route or its Mainline Alternative Route. 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 

because it would cross your land? 

A: No, absolutely not.  I am opposed to this project because it is not in the public 

interest, neither within my community nor within our state. 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 

was to cross someone else’s land? 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 

the fear and anxiety and potential foreseeable risks and negative impacts that this 

type of a project carrying this type of product brings foisted upon anyone in this 

state or any other state. 

Q: Do you think there is any intelligent route for the proposed Keystone XL 

Pipeline to cross the state of Nebraska? 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 

this project anywhere within Nebraska is within the public interest.  However, if 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 

preferred route and the mainline alternative routes are economic liabilities our 

state cannot risk. 

Q: What do you rely upon to make that statement? 
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A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 

already exists in that area is reason enough as it is not in our best interest or the 

public interests to have more major oil pipelines crisscrossing our state. Second, 

they have the infrastructure already there in terms of relationships with the 

counties and local officials and first responders along that route. Third, they have 

already obtained easements from all the landowners along that route and have 

relationships with them. Fourth, that route avoids our most sensitive soils, the 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 

Aquifer. Sixth, they have already studied that route and previously offered it as an 

alternative. Seventh, it just makes the most sense that as a state we would have 

some intelligent policy of energy corridors and co-locating this type of 

infrastructure near each other. 

Q: Do you have any other concerns you would like to reiterate or can think of at 

this time you would like the Commissioners to understand? 

A: Yes. Perpetual is a concern, no man-made pipeline will last forever, this is 

excessive taking. At end of pipeline life-it is TransCanada who has profited and is 

who needs to pay for its dismantling and disposal fees - Not landowners and not 

the taxpayers of Nebraska!  As landowners we do not have sufficient equipment 

and/or the know how to safely dismantle the aging pipes. Is TransCanada required 

to be bonded for spills-since tar sands aren’t required to add to spill fund tax? 

What if any agency insures the bond is in place and current? U.S. tax dollars 

shouldn’t be used for clean-up. Nebraskans will not profit and only get the risks of 

spills in our ground and in our waterways as well as the Ogallala aquifer. 

Q: Have you fully expressed each and every opinion, concern, or fact you would 

like the Public Service Commissioners to consider in their review of 

TransCanada’s Application? 

A: No, I have not. I have shared that which I can think of as of the date I signed this 

document below but other things may come to me or my memory may be 

refreshed and I will add and address those things at the time of the Hearing in 
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August and address any additional items at that time as is necessary. Additionally, 

I have not had an adequate amount of time to receive and review all of 

TransCanada’s answers to our discovery and the discovery of others so it was 

impossible to competently and completely react to that in my testimony here and I 

reserve the right to also address anything related to discovery that has not yet 

concluded as of the date I signed this document below. Lastly, certain documents 

requested have not yet been produced by TransCanada and therefore I may have 

additional thoughts on those I will also share at the hearing as needed. 

Q: What is it that you are requesting the Public Service Commissioners do in 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 

across Nebraska? 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 

a temporary job spike that this project may bring to a few counties and beyond the 

relatively small amount of taxes this proposed foreign pipeline would possibly 

generate.  And, instead think about the perpetual and forever impacts of this 

pipeline as it would have on the landowners specifically, first and foremost, but 

also thereby upon the entire state of Nebraska, and to determine that neither the 

preferred route nor the Keystone mainline alternative route are in the public 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 

an application for a route in Nebraska, that the only potential route that would 

make any intelligent sense whatsoever would be twinning or near paralleling of 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 

sense to add yet another major oil pipeline crisscrossing our state creating new 

pumping stations, creating new impacts on additional counties and communities 

and going through all of the court processes with myself and other landowners like 

me when this applicant already has relationships with the landowners, the towns 

and the communities along Keystone I, and that Keystone I is firmly outside of the 
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sand hills and a significantly further portion away from the heart of the Ogallala 

Aquifer than the preferred route or the Keystone mainline alternative route. 

Q: Does Attachment No. 8 here contain other documents you are competent to 

speak about that you wish to be part of your testimony and to discuss in more 

detail as needed at the August 2017 Hearing?  

A: Yes. 

Q: Are all of your statements in your testimony provided above true and 

accurate as of the date you signed this document to the best of your 

knowledge? 

A: Yes, they are. 

Q: Thank you, I have no further questions at this time and reserve the right to 

ask you additional questions at the August 2017 Hearing. 
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