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Q: Please state your name. 

A: My name is Bonny J. Kilmurry 

Q: Are you an intervener in the Public Service Commission’s proceedings 

regarding TransCanada’s application for approval of its proposed Keystone 

XL tar sands pipeline across Nebraska? 

A: Yes, I am. 

Q: Do you own land in Nebraska, either directly or through an entity of which 

you are an owner that could be affected by the proposed TransCanada 

Keystone XL pipeline? 

A: Yes, I do and it is located in Holt County. 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 

photo(s) of your land in question here with the area of the proposed KXL 

pipeline depicted?  

A: Yes. 

Q: What do you do for a living? 
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A: Ranching. 

Q: If you are you married tell us your spouse’s name please? 

A: Richard Kilmurry. 

Q: If you have children how many do you have? 

A: We have 4 children. 

Q: If you have grandchildren how many do you have? 

A: We have 3 grandchildren, 2 step grandchildren. 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 

and or your family? 

A. Yes. 

Q:  How long the land has been in your family? 

A: Nearly 100 years.  Some land has been in Kilmurry family since 1918. Even as a 

boy Frank Kilmurry did chores. Unlike his father Frank decided against farming 

and chose ranching.  As Frank first started-the drought of the 30’s and the dust 

bowl didn’t make this easy.  Life had some struggles as money was tight. He 

married Rosemary Troshynski in 1943. Rosemary taught school for 5 years. Frank 

Kilmurry’s lived on section 33, township 32, range 14 and raised their family.  

Frank bred Hereford cattle later changed to Angus/Hereford cross. The 7 children 

attended Celia school and into Atkinson for high school.  Kilmurrys were active 4-

H members, enjoyed horses, bird watching and gardening.  They spent many hours 

during summer haying and enjoyed fishing.  Frank and Rosemary enjoyed visits 

from relatives and friends, they especially enjoyed 23 grandkids and great 

grandkids visits.  I joined this family in 1976. Richard and I delight in visits from 

our children and the grandkids. 

Q: Do you earn any income from this land? 

A: Yes. 

Q: Have you depended on the income from your land to support your livelihood 

or the livelihood of your family? 
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A: Yes. Importance of this land-so many memories because we too raised our kids on 

the same acres. Rich with ‘first’ memories. With each improvement our goal was 

to add value, never diminish the land value.  We added wells, fences and dams, by 

taking care of the ground we rest assured the land will sustain us and our heirs. 

Q: Have you ever in the past or have you thought about in the future leasing all 

or a portion of your land in question here? 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 

all the restrictions and risks and potential negative impacts to farming or ranching 

operations as opposed to land that did not have those same risks. If I was looking 

to lease or rent ground I would pay more for comparable non-pipeline land than I 

would for comparable pipeline land and I think most folks would think the same 

way. This is another negative economic impact that affects the landowner and the 

county and the state and will forever and ever should TransCanada’s preferred or 

mainline alternative routes be approved. If they were to twin or closely parallel to 

Keystone I the vast majority of landowners would be those that already have a 

pipeline so there would be considerable less new incremental negative impacts. 

Q: Do you have similar concerns about selling the land? 

A: Well I hope not to have to sell the land in my lifetime but times change and you 

never know what is around the corner and yes I am concerned that if another piece 

of ground similar to mine were for sale and it did not have the pipeline and mine 

did that I would have a lower selling price. I think this would be true for pipeline 

ground on both the preferred and mainline alternative routes. 

Q:  What is your intent with your land after you die? 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 

to come but I have thought about getting out if this pipeline were to come through. 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 

Pipeline would cross the land described above and owned by you? 

A: Yes. 
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Q: Were you or an entity for which you are a member, shareholder, or director 

previously sued by TransCanada Keystone Pipeline, LP? 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 

petition for condemnation against our land so it could place its proposed pipeline 

within an easement that it wanted to take from us on our land. 

Q: Did you defend yourself and your land in that condemnation action? 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 

and expenses in our resistance of TransCanada’s lawsuit against us. 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 

incurred? 

A: No, they have not. 

Q: In its lawsuit against you, did TransCanada identify the amount of your 

property that it wanted to take for its proposed pipeline? 

A: The lawsuit against us stated they would take the amount of property that is 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 

and equipment reasonably necessary to operate the pipeline. 

Q: Did TransCanada define what they meant by “property that is reasonably 

necessary”? 

A: No, they did not. 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 

property portion of your land? 

A: Yes, they did. 

Q: Did TransCanada describe what rights it proposed to take related to the 

eminent domain property on your land? 

A: Yes, they did. 

Q: What rights that they proposed to take did they describe? 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 

operate, and maintain the pipeline and the plant and equipment reasonably 

necessary to operate the pipeline, specifically including surveying, laying, 
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constructing, inspecting, maintaining, operating, repairing, replacing, altering, 

reconstructing, removing and abandoning one pipeline, together with all fittings,  

cathodic protection equipment, pipeline markers, and all their equipment and 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 

petroleum products, and all by-products thereof.” 

Q: Prior to filing an eminent domain lawsuit to take your land that 

TransCanada identified, do you believe they attempted to negotiate in good 

faith with you? 

A: No, I do not. 

Q: Did TransCanada at any time approach you with or deliver to you their 

proposed easement and right-of-way agreement? 

A: Yes, they did. 

Q: At the time you reviewed TransCanada’s easement and right-of-way 

agreement, did you understand that they would be purchasing a fee title 

interest in your property or that they were taking something else? 

A: I understood that they proposed to have the power to take both a temporary 

construction easement that could last for a certain period of time and then also a 

permanent easement which they described to be 50 feet across or in width, and 

that would run the entire portion of my property from where a proposed pipeline 

would enter my property until where it would exit the property. 

Q: Is the document included with your testimony here as Attachment No. 3, a 

true and accurate copy of TransCanada’s proposed Easement and Right-of-

Way agreement that they included with their condemnation lawsuit against 

you? 

A: Yes, it is.   

Q: Have you had an opportunity to review TransCanada’s proposed Easement 

and Right-of-Way agreement? 

A: Yes, I have. 
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Q: What is your understanding of the significance of the Easement and Right-of-

Way agreement as proposed by TransCanada? 

A: My understanding is that this is the document that will govern all of the rights and 

obligations and duties as well as the limitations of what I can and cannot do and 

how I and any future landowner and any person I invite to come onto my property 

must behave as well as what TransCanada is and is not responsible for and how 

they can use my land. 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 

agreement do you have any concerns about any portions of it or any of the 

language either included in the document or missing from the proposed 

document? 

A: Yes, I have a number of significant concerns and worries about the document and 

how the language included and the language not included potentially negatively 

impacts my land and thereby potentially negatively impacts my community and 

my state.   

Q: I would like you to walk the Commissioners through each and every one of 

your concerns about TransCanada’s proposed Easement and Right-of-Way 

agreement so they can develop an understanding of how that language and 

the terms of that contract, in your opinion, potentially negatively impacts you 

and your land.  So, if you can start at the beginning of that document and 

let’s work our way through it, okay? 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 

Easement and Right-of-Way agreement and how it negatively could affect my 

property rights and my economic interests. 

Q. Okay, let’s start with your first concern please. 

A: The very first sentence talks about consideration or how much money they will 

pay to compensate me for all of the known and unknown affects and all of the 

rights I am giving up and for all the things they get to do to my land and for what 
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they will prevent me from doing on my land and they only will pay me one time at 

the signing of the easement agreement. That is a huge problem. 

Q: Explain to the Commissioners why that is a problem. 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 

landowner because they want to have my land forever for use as they see fit so 

they can make a daily profit from their customers. If I was to lease ground from 

my neighbor I would typically pay twice a year every year as long as they granted 

me the rights to use their land. That only makes sense – that is fair. If I was going 

to rent a house in town I would typically pay monthly, every month until I gave up 

my right to use that house. By TransCanada getting out on the cheap and paying 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 

revenue collection on the money I would be paid and then pay taxes on and 

contribute to this state and this country. It is money I would be putting back into 

my local community both spending and stimulating the local economy and 

generating more economic activity right here. Instead TransCanada’s shareholders 

keep all that money and it never finds its way to Nebraska.  

Q: What is your next concern? 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 

limited partnership…” and I have no idea who that really is. I have no idea who is 

forcing this pipeline on us or who the owners of the entities are, or what are the 

assets backing this limited partnership, or who the general partner is, or who all 

the limited partners are, and who makes up the ownership of the these partners or 

the structure or any of the basic things you would want to know and understand if 

you would want to do business with such an outfit. According to TransCanada’s 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 
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basically nothing. That is really scary since the general partner has the liability but 

virtually none of the ownership and who knows if it has any other assets. 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 

percent clear on exactly who could become the owner of over 275 miles of 

Nebraska land? 

A:  No. 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 

percent clear on exactly who will be operating and responsible for 

approximately 275 miles of tar sands pipeline underneath and through 

Nebraska land? 

A:  No. 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 

and the State of Nebraska of TransCanada’s easement terms. 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 

called “Grantee”)…” and this concerns me because it would allow my easement to 

be transferred or sold to someone or some company or country or who knows what 

that I don’t know and who we may not want to do business with. This pipeline 

would be a huge asset for TransCanada and if they can sell to the highest bidder 

that could have terrible impacts upon all of Nebraska depending upon who may 

buy it and I don’t know of any safeguards in place for us or the State to veto or 

have any say so in who may own, operate, or be responsible for this pipeline in the 

future. 

Q: Do you think that type of uncertainty and lack of control over a major piece 

of infrastructure crossing our State is in the public interest? 

A: No, certainly not, in fact, just the opposite. 

Q: What’s next? 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 

really concerns me. Why does the easement and right-of-way have to be perpetual 
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and permanent? That is the question myself and my family want an answer to. 

Perpetual to me is like forever and that doesn’t make sense. 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 

data proving there is a perpetual supply of tar sands. I am not aware in 

TransCanada’s application where it proves there is a perpetual necessity for this 

pipeline. My understanding of energy infrastructure like wind towers is they have 

a decommission plan and actually take the towers down when they become 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 

will, and I want my family or future Nebraska families to have that land as 

undisturbed as possible and it is not in my interest or the public interest of 

Nebraska to be forced to give up perpetual and permanent rights in the land for 

this specific kind of pipeline project. 

Q: Okay, what is your next concern? 

A: The easement language includes all these things TransCanada can do and it says 

“…abandoning in place…” so they can just leave this pipeline under my ground 

until the end of time just sitting there while they are not using it, but I am still 

prevented from doing on my land and using my land what I would like. If I owned 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 

there. It doesn’t make sense and it scares me and it is not in my interest or the 

public interest of Nebraska to allow this. 

Q: Now it looks like we are ready to go to the second page of the Easement is that 

right? 

A: Yes. 

Q: So now on the second page of the Easement what are your concerns? 

A: Here the Easement identifies a 24-month deadline to complete construction of the 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 

starts to run from the moment “actual pipeline installation activities” begin on 

Landowners property. It appears that TransCanada would define this phrase as 
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needed. It would be wise to explain what types of TransCanada action constitutes  

“installation activity” For instance, would the placement and storage of an 

excavator or other equipment on or near the Easement property be an activity or 

would earth have to be moved before the activity requirement is triggered. This 

vague phrase is likely to lead to future disputes and litigation that is not in the best 

interest of the welfare of Nebraska and would not protect property interests. The 

24-months can also be extended in the case of “force majeure.” My understanding 

is that force majeure is often used to insulate a party to a contract when events 

occur that are completely out of their control. In TransCanada’s easement this is 

expanded to include “without limitation…availability of labor and materials.” 

Extending this language to labor and materials is problematic because these are 

two variables that TransCanada does have some or significant control over and to 

allow extension of the 24-month period over events not truly out of the control of 

TransCanada and without further provision for compensation for the Landowner is 

not conducive to protection of property rights. 

Q: Okay, what is your next concern? 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 

reasonable costs and expenses” will pay for damages caused but then limits 

TransCanada’s liability to certain circumstances. There is no definition of 

“commercially reasonable” and no stated right that the Landowner would get to 

determine the amounts of cost or expense that is “commercially reasonable.”  

TransCanada excepts out from their liability any damages that are caused by 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 

Landowner. It is understandable that if the Landowner were to willfully and 

intentionally cause damages to the pipeline that Landowner should be liable. 

However, anything short of willful misconduct should be the lability of 

TransCanada who is subjecting the pipeline on the Landowner and who is making 

a daily profit from that pipeline. When evaluating the impact on property rights of 
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this provision, you must consider the potentially extremely expensive fight a 

Landowner would have over this question of whether or not damage was an act of 

negligence. Putting this kind of potential liability upon the Landowner is 

incredibly problematic and is detrimental to the protection of property rights. I 

don’t think this unilateral power which I can’t do anything about as the landowner 

is in the best economic interest of the land in question or the State of Nebraska for 

landowners to be treated that way. 

Q: Is there any specific event or example you are aware of that makes this 

concern more real for you? 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 

Nemaha County, Nebraska landowner farmers who accidently struck two 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 

copy of the Federal Court Complaint is here as Attachment No. 4.  

Q: What is your next concern with the Easement language? 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 

they choose unless 1) any Landowner use interferes in any way with 

TransCanada’s exercise of any of its rights within the Easement, or 2) 

TransCanada decides to take any action on the property it deems necessary to 

prevent injury, endangerment or interference with anything TransCanada deems 

necessary to do on the property. Landowner is also forbidden from excavating 

without prior authorization by TransCanada. So my understanding is that 

TransCanada will unilaterally determine what Landowner can and can’t do based 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 

could also completely deny my request to excavate. Further, TransCanada retains 

all “privileges necessary or convenient for the full use of the rights” granted to 

them in the Easement. Again, TransCanada unilaterally can decide to the 

detriment of the property rights of Landowner what TransCanada believes is 
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necessary or convenient for it. And there is no option for any additional 

compensation to landowner for any right exercised by TransCanada that leads to 

the removal of trees or plants or vegetation or buildings or structures or facilities 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 

rights without having to compensate Landowner for such further destruction or 

losses are not conducive to the protection of property rights or economic interest. 

Q:  What is the next concern you have? 

A: The Easement also allows some rights for Landowner but restricts them at the 

same time and again at the sole and unilateral decision making of TransCanada. 

TransCanada will determine if the actions of Landowner might in anyway 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 

any appurtenances thereon to the pipeline itself or to their access to the Easement 

or within the Easement and TransCanada retains the right at any time, whether 

during growing season or not, to travel “within and along Easement Area on foot 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 

undefined and unilateral restrictions are not conducive to the protection of 

property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 

Landowner’s land any debris of any kind without any input or power of 

Landowner to demand an alternative method or location of debris disposal. Such 

unilateral powers would negatively affect Landowners property are not conducive 

to the protection of property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 

“where rock is encountered” mean and why does TransCanada solely get to 

determine whether or not this phrase is triggered. This phrase could be used to 



 

13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 

affect Landowners property are not conducive to the protection of property rights. 

A shallow pipeline is much more likely to become a danger and liability in the 

future given farming operations and buried irrigation lines and other factors 

common to the current typical agricultural uses of the land in question impacted 

by TransCanada’s preferred pipeline route. 

Q:  What is the next concern you have with the Easement language? 

A: There are more vague concepts solely at the determination of TransCanada such as 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 

possible.” There is nothing here that defines this or provides a mechanism for 

documenting or memorializing “pre-construction position” so as to minimize 

costly legal battles or wasted Landowner time attempting to recreate the soil 

condition on their fields or pasture. Such unilateral powers would negatively affect 

Landowners property are not conducive to the protection of property rights or 

economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 

appurtenances thereto in place on, under, across, or through Nebraska land at any 

time it chooses. There is no provision for Landowner compensation for such 

abandonment nor any right for the Landowner to demand removal. Such unilateral 

powers would negatively affect Landowners property are not conducive to the 

protection of property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: TransCanada has the power to unilaterally move or modify the location of any 

Easement area whether permanent or temporary at their sole discretion. 

Regardless, if Landowner has taken prior steps relative to their property in 

preparation or planning of TransCanada’s taking of the initial easement area(s), 

the language here does not require TransCanada to compensate the Landowner if 
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they decide to move the easement anywhere on Landowners property. Such 

unilateral powers would negatively affect Landowners property are not conducive 

to the protection of property rights or economic interests. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 

transfer and be applicable to any future owner of the Land in question without the 

ability of the future Landowner to modify or negotiate any of the language in 

question to which it will be held to comply. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 

Easement to any person, company, country, etc. at their sole discretion at anytime 

to anyone. This also means that any buyer of the easement could do the same to a 

third buyer and so on forever. There is no change of control or sale provision in 

place to protect the Landowner or Nebraska or to provide compensation for such 

change of control or ownership. It is not conducive to the protection of property 

rights or economic interests to allow unilateral unrestricted sale of the Easement 

thereby forcing upon the Landowner and our State a new unknown Easement 

owner. 

Q:  What is the next concern you have with the Easement language? 

A: There are many terms in the Easement that are either confusing or undefined terms 

that are without context as to whether or not the Landowner would have any say 

so in determining what these terms mean or if the evaluation is solely in 

TransCanada’s control. Some of these vague undefined terms are as follows: 

i. “pipeline installation activities” 

ii. “availability of labor and materials”  

iii. “commercially reasonable costs and expenses”  

iv. “reasonably anticipated and foreseeable costs and expenses”  

v. “yield loss damages” 

vi. “diminution in the value of the property”  
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vii. “substantially same condition”  

viii. “an actual or potential hazard”  

ix. “efficient”  

x. “convenient”  

xi. “endangered”  

xii. “obstructed”  

xiii. “injured”  

xiv. “interfered with”  

xv. “impaired”  

xvi. “suitable crossings”  

xvii. “where rock is encountered”  

xviii. “as nearly as practicable”  

xix. “pre-construction position”  

xx. “pre-construction grade”  

xxi. “various engineering factors”    

Each one of these above terms and phrases as read in the context of the Easement 

could be problematic in many ways. Notably, undefined terms tend to only get 

definition in further legal proceedings after a dispute arises and the way the 

Easement is drafted, TransCanada has sole power to determine when and if a 

particular situation conforms with or triggers rights affected by these terms. For 

instance, “yield loss damages” should be specifically defined and spelled out 

exactly how the landowner is to be compensated and in what events on the front 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 

the Landowner is without contractual rights to define these terms or determine 

when rights related to them trigger and what the affects may be. 

Q: Do you have any other concerns about the Easement language that you can 

think of at this time? 

A: I reserve the right to discuss any additional concerns that I think of at the time of 

my live testimony in August. 
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Q: Based upon what you have shared with the Commission above regarding 

TransCanada’s proposed Easement terms and agreement, do you believe 

those to be reasonable or just, under the circumstances of the pipeline’s 

impact upon you and your land? 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 

discussed previously. 

Q: Did TransCanada ever offer you financial compensation for the rights that 

they sought to obtain in your land, and for what they sought to prevent you 

and any future land owner of your property from doing in the future? 

A: Yes, we received an offer from them. 

Q: As the owner of the land in question and as the person who knows it better 

than anyone else, do you believe that TransCanada offered you just, or fair, 

compensation for all of what they proposed to take from you so that their tar 

sands pipeline could be located across your property? 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 

offer for all the potential impacts and effects and the rights that I’m giving up, and 

what we will be prevented from doing in the future and how their pipeline would 

impact my property for ever and ever. 

Q: Has TransCanada at any time offered to compensate you annually, such as 

wind farm projects do, for the existence of their potential tar sands pipeline 

across your property. 

A: No, never. 

Q: At any time did TransCanada present you with or request that you, as the 

owner of the land in question, sign and execute a document called, “Advanced 

Release of Damage Claims and Indemnity Agreement?” 

A: Yes, they did and it was included in the County Court lawsuit against us. 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 

“Advanced Release of Damage Claims and Indemnity Agreement?  

A: Yes, it is. 
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Q: What was your understanding of that document? 

A: When I read that document in the plain language of that document, it was my 

understanding that TransCanada was attempting to pay me a very small amount at 

that time in order for me to agree to give up my rights to be compensated from 

them in the future related to any damage or impact they may have upon my 

property “arising out of, in connection with, or alleged to resulted from 

construction or surveying over, under or on” my land. 

Q: Did you ever sign that document? 

A: No, I did not. 

Q: Why not? 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 

sum of money when I have no idea how bad the impacts or damages that they, or 

their contractors, or subcontractors, or other agents or employees, may cause on 

my land at any time in the future that resulted from the construction or surveying 

or their activities upon my land. 

Q: When you reviewed this document, what did it make you feel? 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 

shield themselves against known and foreseeable impacts that their pipeline, and 

the construction of it, would have upon my land.  It made me feel that they knew it 

was in their financial interest to pay me as little as possible to prevent me from 

ever having the opportunity to seek fair compensation again, and that this must be 

based upon their experience of unhappy landowners and situations in other places 

where they have built pipelines. 

Q: Has TransCanada ever contacted you and specifically asked you if you 

thought their proposed location of their proposed pipeline across your land 

was in your best interest? 

A: No, they have not. 
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Q: Has TransCanada ever contacted you and specifically asked you if you 

thought their proposed location of their proposed pipeline across your land 

was in the public interest of the State of Nebraska? 

A: No, they have not. 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 

Takings Clause? 

A: Yes, I am. 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 

an American citizens property? 

A: My understanding is that, according to the United States Constitution, that if the 

government is going to take land for public use, then in that case, or by taking for 

public use, it can only occur if the private land owner is compensated justly, or 

fairly. 

Q: Has TransCanada ever contacted you specially to explain the way in which 

the public could use its proposed Keystone XL Pipeline? 

A: No, they have not. 

Q: Can you think of any way in which the public, that is the citizens of the State 

of Nebraska, can directly use the proposed TransCanada Keystone XL 

Pipeline, as it dissects the State of Nebraska? 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 

public benefits from this pipeline in any way, how they can use it any way, or how 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 

that the only reason it’s proposed to come through Nebraska, is that because we 

are geographically in the way from between where the privately-owned Tar Sands 

are located to where TransCanada wants to ship the Tar Sands to refineries in 

Houston, Texas. 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 

crude petroleum, or oil and petroleum by-products that you would like to 

ship in its pipeline? 
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A: No, it has not. 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-

products that you, at this time or any time in the future, would desire to place 

for transport within the proposed TransCanada Keystone XL Pipeline? 

A: No, I do not. 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-

products within the proposed TransCanada Keystone XL Pipeline? 

A: No, I do not.  I’ve never heard of such a person or company like that. 

Q: Do you pay property taxes for the land that would be affected and impacted 

at the proposed TransCanada Keystone XL Pipeline? 

A: Yes, I do. 

Q: Why do you pay property taxes on that land? 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 

of that property. 

Q: Because you follow the law and pay property taxes, do you believe you 

deserve any special consideration or treatment apart from any other person 

or company that pays property taxes? 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 

just what you do. 

Q: Do you believe the fact that you pay property taxes entitles you to special 

treatment of any kind, or special rights of any kind? 

A: No, of course not. 

Q: Do you believe the fact that you pay property taxes on your land would be 

enough to qualify you to have the power of eminent domain to take land of 

your neighbors or other people in your county, or other people across the 

state of Nebraska? 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 

I expect an award for or any type of special consideration. 
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Q: Have you at any time ever employed any person other than yourself? 

A: Well, yes I have. 

Q: Do you believe that the fact that you have, at some point in your life, 

employed one or more other persons entitle you to any special treatment or 

consideration above and beyond any other Nebraskan that has also employed 

one or more persons? 

A: No, of course not. 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 

have at one point employed another person within this state, entitles you to 

preferential treatment or consideration of any kind? 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 

don’t deserve any special treatment or consideration for that fact. 

Q: At the beginning of your statement, you briefly described your property that 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 

give the Commissioners a sense of specifically how you believe the proposed 

Keystone XL Pipeline and its preferred route, which proposes to go across 

your land, how it would in your opinion based on your knowledge, 

experience, and background of your land, affect it.  

A: Our property is sandy, porous soil with very little top soil, highly erodible and 

difficult to mend once top soils are disturbed-exactly why the route ‘moved’ from 

the Sand Hills. We are the Sand Hills-the shrunken map is false.  These soils are 

extremely difficult to restore once disturbed. This ground will take years if ever to 

return to pre pipeline condition. The Ogallala Aquifer sits very near the ground 

surface. As TransCanada in beds its 36”pipeline in our soil, the pipe will be 

directly in the high water table.  I believe the water will choose a new path and 

flow following the pipe, thus changing sub irrigated meadows.  Changing hay 

production.  Our wells could easily be contaminated, its water refreshes both 

people and livestock-a food source. Our garden is watered from same source too.  

Benzene, a component to help tar sands flow is water soluble and cannot be seen, 
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smelled and has no taste—yet deadly. Our water isn’t filtered - directly from 

aquifer to our glasses.  How can I be reassured that its safe to offer to my family, 

neighbors etc.? The water is very important, without it the land is less productive. 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 

crude oil pipeline in its preferred location, or ultimate location across the 

state of Nebraska? 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 

or even bullied around and being made to feel scared that they did not have any 

options but to sign whatever papers TransCanada told them they had to. I am 

aware of folks being threatened that their land would be taken if they didn’t follow 

what TransCanada was saying. I am aware of tactics to get people to sign 

easements that I don’t believe have any place in Nebraska or anywhere such as 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 

landowners and convince them they should sign TransCanada’s easement 

agreements. I am aware of older folks and widows or widowers feeling they had 

no choice but to sign TransCanada’s Easement and they didn’t know they could 

fight or stand up for themselves. From a more practical standpoint, I am worried 

that according to their answer to our Interrogatory No. 211, TransCanada only 

owns and operates one (1) major oil pipeline. They simply do not have the 

experience with this type of pipeline and that scares me. There are others but that 

is what I can recollect at this time and if I remember more or my recollection is 

refreshed I will share those with the Commissioners at the Hearing in August. 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 

landowner is reasonable or just? 

A: No, I do not. 

Q: Do you have any concern about limitations that the construction of this 

proposed pipeline across your affected land would prevent construction of 

future structures upon the portion of your land affected by the proposed 

easement and immediately surrounding areas? 
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A: Well yes, of course I do.  We would not be able to build many, if any, types of 

structures directly across or touching the easement, and it would be unwise and I 

would be uncomfortable to build anything near the easement for fear of being 

blamed in the future should any damage or difficulty result on my property in 

regards to the pipeline. 

Q: Do you think such a restriction would impact you economically? 

A: Well yes, of course.   

Q: How do you think such a restriction would impact you economically? 

A: The future of this land may not be exactly how it’s being used as of this moment, 

and having the restrictions and limiting my ability to develop my land in certain 

ways presents a huge negative economic impact on myself, my family, and any 

potential future owner of the property. You have no idea how I or the future owner 

may want to use this land in the future or the other land across Nebraska 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 

ago it would have been hard to imagine all the advances that we have now or how 

things change. Because the Easement is forever and TransCanada gets the rights in 

my land forever we have to think with a very long term view. By placing their 

pipeline on under across and through my land that prevents future development 

which greatly negatively impacts future taxes and tax revenue that could have 

been generated by the County and State but now will not. When you look at the 

short blip of economic activity that the two years of temporary construction efforts 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 

and restrictions TransCanada is forcing upon us and Nebraska. 

Q: Do you have any concerns about the environmental impact of the proposed 

pipeline? 

A: Yes, I do.   

Q: What are some of those concerns? 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 
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a detrimental impact upon the environment of my land specifically, as well as the 

lands near my land and surrounding the proposed pipeline route. 

Q: Do you have any other environmental concerns? 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 

construction and/or maintenance and operation. I am concerned about spills and 

leaks that TransCanada has had in the past and will have in the future. This could 

be catastrophic to my operations or others and to my county and the State. 

Q: Do you have any thoughts regarding if there would be an impact upon the 

natural resources on or near your property due to the proposed pipeline? 

A: Yes, I believe that any construction, operation, and/or maintenance of the 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 

resources of my land, and the lands near and surrounding the proposed pipeline 

route. 

Q: Do you have any worries about potential impacts from the proposed pipeline 

to the soil of your land, or land near you? 

A: Yes, I believe that any construction, operation, and/or maintenance of the 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 

land, as well as land along and surrounding the proposed pipeline route.  This 

includes, but is not limited to, the reasons that we discussed above of disturbing 

the soil composition and makeup as it has naturally existed for thousands and 

millions of years during the construction process, and any future maintenance or 

removal process.  I’m gravely concerned about the fertility and the loss of 

economic ability of my property to grow the crops, or grow the grasses, or grow 

whatever it is at that time they exist on my property or that I may want to grow in 

the future, or that a future owner may want to grow.  The land will never be the 

same from as it exists now undisturbed to after it is trenched up for the proposed 

pipeline. 

Q: Do you have any concerns about the potential impact of the proposed pipeline 

upon the groundwater over your land, or surrounding lands? 
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A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 

groundwater of not only under my land, but also near and surrounding the pipeline 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 

simple and it is simply too valuable to our State and the country to put at 

unreasonable risk. 

Q: Do you have any concern about the potential impact of the proposed pipeline 

upon the surface water on, or near or around your land? 

A: Yes, I have significant concerns that any construction, operation, and/or 

maintenance of the proposed Keystone XL Pipeline would have detrimental 

impact upon the surface water of not only within my property boundary, but along 

and near and surrounding the pipeline route, and in fact, across the state of 

Nebraska.   

Q: Do you have any concern about the potential impacts of the proposed pipeline 

upon the wildlife and plants, other than your growing crops on or near your 

land? 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 

wildlife and the plants, not only that are located on or can be found upon my land, 

but also near and along the proposed pipeline route. 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 

fair market value of your land? 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 

pipeline underneath and across and through my property will negatively affect the 

fair market value at any point in the future, especially at that point in which I 

would need to sell the property, or someone in my family would need to sell the 

property.  I do not believe, and certainly would not be willing to pay, the same 

price for land that had the pipeline located on it, versus land that did not.  I hope 

there is never a point where I’m in a position where I have to sell and have to 
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realize as much value as I can out of my land.  But because it is my single largest 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 

not to mention all of the rights you give up by the nature of having the pipeline 

due to having the easement that we have previously discussed, for any reasonable 

person to think that the existence of the pipeline would not negatively affect my 

property’s value. 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 

testimony? 

A: Yes, I have. 

Q: Where have you seen that before? 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 

believe the portion of the alternative route in Nebraska essentially twins or 

parallels Keystone I.  

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 

Application, and as found on Attachment No. 7, here to your testimony, is in 

the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe that the Keystone mainline alternative route as shown on 

Attachment No. 7 included with your testimony here is a major oil pipeline 

route that is in the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 

A: No, I do not. 



 

26 

Q: Do you believe there is any potential route for the proposed Keystone XL 

Pipeline across, within, under, or through the State of Nebraska that is in the 

public interest of the citizens of Nebraska? 

A: No, I do not. 

Q: Why do you hold that belief? 

A: Because there simply is no public interest based on all of the factors that I am 

aware and that I have read and that I have studied that this Commission is to 

consider that would establish that a for-profit foreign-owned pipeline that simply 

crosses Nebraska because we are geographically in the way between where tar 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 

public interest of Nebraskans. We derive no benefit from this project. It is not for 

public use. Nebraska is simply in the way and when all considerations are taken in 

there is no net benefit of any kind for Nebraska should this project be placed in our 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 

the negative impacts and concerns. 

Q: What do you think about the applicant, TransCanada’s argument that it’s 

preferred route for its proposed Keystone XL Pipeline is in the public interest 

of Nebraska because it may bring temporary jobs during the construction 

phase to Nebraska? 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 

temporary or on a permanent basis, don’t come with a project that has all the 

potential and foreseeable negative impacts, many of which we have discussed here 

and other witnesses throughout the course of this hearing have and will discuss.  If 

I decide to hire and employ someone to help me out in my farming or ranching 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 

to my land or my town or my county or my state.  And I’ve hired someone who is 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 
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from TransCanada’s own statements that the jobs numbers they originally touted 

were determined to be a minute fraction of the permanent jobs that had been 

projected. According to their answer to our Interrogatory No. 191, TransCanada 

has created only thirty-four (34) jobs within Nebraska working specifically on 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 

Further, according to their answer to Interrogatory No. 199, TransCanada would 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 

constructed on its Preferred Route or its Mainline Alternative Route. 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 

because it would cross your land? 

A: No, absolutely not.  I am opposed to this project because it is not in the public 

interest, neither within my community nor within our state. 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 

was to cross someone else’s land? 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 

the fear and anxiety and potential foreseeable risks and negative impacts that this 

type of a project carrying this type of product brings foisted upon anyone in this 

state or any other state. 

Q: Do you think there is any intelligent route for the proposed Keystone XL 

Pipeline to cross the state of Nebraska? 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 

this project anywhere within Nebraska is within the public interest.  However, if 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 

preferred route and the mainline alternative routes are economic liabilities our 

state cannot risk. 

Q: What do you rely upon to make that statement? 
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A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 

already exists in that area is reason enough as it is not in our best interest or the 

public interests to have more major oil pipelines crisscrossing our state. Second, 

they have the infrastructure already there in terms of relationships with the 

counties and local officials and first responders along that route. Third, they have 

already obtained easements from all the landowners along that route and have 

relationships with them. Fourth, that route avoids our most sensitive soils, the 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 

Aquifer. Sixth, they have already studied that route and previously offered it as an 

alternative. Seventh, it just makes the most sense that as a state we would have 

some intelligent policy of energy corridors and co-locating this type of 

infrastructure near each other. 

Q: Do you have any other concerns you would like to reiterate or can think of at 

this time you would like the Commissioners to understand? 

A: Yes. Perpetual is a concern, no man-made pipeline will last forever, this is 

excessive taking. At end of pipeline life-it is TransCanada who has profited and is 

who needs to pay for its dismantling and disposal fees - Not landowners and not 

the taxpayers of Nebraska!  As landowners we do not have sufficient equipment 

and/or the know how to safely dismantle the aging pipes. Is TransCanada required 

to be bonded for spills-since tar sands aren’t required to add to spill fund tax? 

What if any agency insures the bond is in place and current? U.S. tax dollars 

shouldn’t be used for clean-up. Nebraskans will not profit and only get the risks of 

spills in our ground and in our waterways as well as the Ogallala aquifer. 

Q: Have you fully expressed each and every opinion, concern, or fact you would 

like the Public Service Commissioners to consider in their review of 

TransCanada’s Application? 

A: No, I have not. I have shared that which I can think of as of the date I signed this 

document below but other things may come to me or my memory may be 

refreshed and I will add and address those things at the time of the Hearing in 
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August and address any additional items at that time as is necessary. Additionally, 

I have not had an adequate amount of time to receive and review all of 

TransCanada’s answers to our discovery and the discovery of others so it was 

impossible to competently and completely react to that in my testimony here and I 

reserve the right to also address anything related to discovery that has not yet 

concluded as of the date I signed this document below. Lastly, certain documents 

requested have not yet been produced by TransCanada and therefore I may have 

additional thoughts on those I will also share at the hearing as needed. 

Q: What is it that you are requesting the Public Service Commissioners do in 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 

across Nebraska? 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 

a temporary job spike that this project may bring to a few counties and beyond the 

relatively small amount of taxes this proposed foreign pipeline would possibly 

generate.  And, instead think about the perpetual and forever impacts of this 

pipeline as it would have on the landowners specifically, first and foremost, but 

also thereby upon the entire state of Nebraska, and to determine that neither the 

preferred route nor the Keystone mainline alternative route are in the public 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 

an application for a route in Nebraska, that the only potential route that would 

make any intelligent sense whatsoever would be twinning or near paralleling of 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 

sense to add yet another major oil pipeline crisscrossing our state creating new 

pumping stations, creating new impacts on additional counties and communities 

and going through all of the court processes with myself and other landowners like 

me when this applicant already has relationships with the landowners, the towns 

and the communities along Keystone I, and that Keystone I is firmly outside of the 
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sand hills and a significantly further portion away from the heart of the Ogallala 

Aquifer than the preferred route or the Keystone mainline alternative route. 

Q: Does Attachment No. 8 here contain other documents you are competent to 

speak about that you wish to be part of your testimony and to discuss in more 

detail as needed at the August 2017 Hearing?  

A: Yes. 

Q: Are all of your statements in your testimony provided above true and 

accurate as of the date you signed this document to the best of your 

knowledge? 

A: Yes, they are. 

Q: Thank you, I have no further questions at this time and reserve the right to 

ask you additional questions at the August 2017 Hearing. 
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-------- Original message -------- 

From: Bonny Kilmurry <bjkilmurry@gmail.com>  

Date: 5/19/17 2:30 AM (GMT-05:00)  

To: brandy-king@live.com  

Cc: Brian Jorde <BJorde@dominalaw.com>  

Subject: Fwd:  

 

 

Grandma Bonny with baby Bonny Rae 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 
 
 

In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 
Pipeline Siting Act 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
Richard M. Kilmurry in Support of 

Landowner Intervenors 

 
 
State of Nebraska  ) 
    ) ss. 
 Holt County   ) 

 
 
Q: Please state your name. 

A: My name is Richard M. Kilmurry 

Q: Are you an intervener in the Public Service Commission’s proceedings 

regarding TransCanada’s application for approval of its proposed Keystone 

XL tar sands pipeline across Nebraska? 

A: Yes, I am. 

Q: Do you own land in Nebraska, either directly or through an entity of which 

you are an owner that could be affected by the proposed TransCanada 

Keystone XL pipeline? 

A: Yes, I do and it is located in Holt County. 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 

photo(s) of your land in question here with the area of the proposed KXL 

pipeline depicted?  

A: Yes. 

Q: What do you do for a living? 
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A: Rancher. 

Q: If you are you married tell us your spouse’s name please? 

A: Bonny Kilmurry. 

Q: If you have children how many do you have? 

A: Yes, we have 4 children.  Mike, Michelle, Sarah and Matt. 

Q: If you have grandchildren how many do you have? 

A: We have 3 grandchildren and 2 step grandchildren. 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 

and or your family? 

A. Yes. 

Q:  For the land that would be affected and impacted by the proposed KXL tar 

sands pipeline give the Commissioners a sense how long the land has been in 

your family and a little history of the land. 

A: Nearly 100 years.   

Q: Do you earn any income from this land? 

A: Yes. 

Q: Have you depended on the income from your land to support your livelihood 

or the livelihood of your family? 

A: Yes. 

Q: Have you ever in the past or have you thought about in the future leasing all 

or a portion of your land in question here? 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 

all the restrictions and risks and potential negative impacts to farming or ranching 

operations as opposed to land that did not have those same risks. If I was looking 

to lease or rent ground I would pay more for comparable non-pipeline land than I 

would for comparable pipeline land and I think most folks would think the same 

way. This is another negative economic impact that affects the landowner and the 

county and the state and will forever and ever should TransCanada’s preferred or 
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mainline alternative routes be approved. If they were to twin or closely parallel to 

Keystone I the vast majority of landowners would be those that already have a 

pipeline so there would be considerable less new incremental negative impacts. 

Q: Do you have similar concerns about selling the land? 

A: Well I hope not to have to sell the land in my lifetime but times change and you 

never know what is around the corner and yes I am concerned that if another piece 

of ground similar to mine were for sale and it did not have the pipeline and mine 

did that I would have a lower selling price. I think this would be true for pipeline 

ground on both the preferred and mainline alternative routes. 

Q:  What is your intent with your land after you die? 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 

to come but I have thought about getting out if this pipeline were to come through. 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 

Pipeline would cross the land described above and owned by you? 

A: Yes. 

Q: Were you or an entity for which you are a member, shareholder, or director 

previously sued by TransCanada Keystone Pipeline, LP? 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 

petition for condemnation against our land so it could place its proposed pipeline 

within an easement that it wanted to take from us on our land. 

Q: Did you defend yourself and your land in that condemnation action? 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 

and expenses in our resistance of TransCanada’s lawsuit against us. 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 

incurred? 

A: No, they have not. 

Q: In its lawsuit against you, did TransCanada identify the amount of your 

property that it wanted to take for its proposed pipeline? 
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A: The lawsuit against us stated they would take the amount of property that is 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 

and equipment reasonably necessary to operate the pipeline. 

Q: Did TransCanada define what they meant by “property that is reasonably 

necessary”? 

A: No, they did not. 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 

property portion of your land? 

A: Yes, they did. 

Q: Did TransCanada describe what rights it proposed to take related to the 

eminent domain property on your land? 

A: Yes, they did. 

Q: What rights that they proposed to take did they describe? 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 

operate, and maintain the pipeline and the plant and equipment reasonably 

necessary to operate the pipeline, specifically including surveying, laying, 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 

reconstructing, removing and abandoning one pipeline, together with all fittings,  

cathodic protection equipment, pipeline markers, and all their equipment and 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 

petroleum products, and all by-products thereof.” 

Q: Prior to filing an eminent domain lawsuit to take your land that 

TransCanada identified, do you believe they attempted to negotiate in good 

faith with you? 

A: No, I do not. 

Q: Did TransCanada at any time approach you with or deliver to you their 

proposed easement and right-of-way agreement? 

A: Yes, they did. 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 

agreement, did you understand that they would be purchasing a fee title 

interest in your property or that they were taking something else? 

A: I understood that they proposed to have the power to take both a temporary 

construction easement that could last for a certain period of time and then also a 

permanent easement which they described to be 50 feet across or in width, and 

that would run the entire portion of my property from where a proposed pipeline 

would enter my property until where it would exit the property. 

Q: Is the document included with your testimony here as Attachment No. 3, a 

true and accurate copy of TransCanada’s proposed Easement and Right-of-

Way agreement that they included with their condemnation lawsuit against 

you? 

A: Yes, it is. 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 

and Right-of-Way agreement? 

A: Yes, I have. 

Q: What is your understanding of the significance of the Easement and Right-of-

Way agreement as proposed by TransCanada? 

A: My understanding is that this is the document that will govern all of the rights and 

obligations and duties as well as the limitations of what I can and cannot do and 

how I and any future landowner and any person I invite to come onto my property 

must behave as well as what TransCanada is and is not responsible for and how 

they can use my land. 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 

agreement do you have any concerns about any portions of it or any of the 

language either included in the document or missing from the proposed 

document? 

A: Yes, I have a number of significant concerns and worries about the document and 

how the language included and the language not included potentially negatively 
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impacts my land and thereby potentially negatively impacts my community and 

my state.   

Q: I would like you to walk the Commissioners through each and every one of 

your concerns about TransCanada’s proposed Easement and Right-of-Way 

agreement so they can develop an understanding of how that language and 

the terms of that contract, in your opinion, potentially negatively impacts you 

and your land.  So, if you can start at the beginning of that document and 

let’s work our way through it, okay? 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 

Easement and Right-of-Way agreement and how it negatively could affect my 

property rights and my economic interests. 

Q. Okay, let’s start with your first concern please. 

A: The very first sentence talks about consideration or how much money they will 

pay to compensate me for all of the known and unknown affects and all of the 

rights I am giving up and for all the things they get to do to my land and for what 

they will prevent me from doing on my land and they only will pay me one time at 

the signing of the easement agreement. That is a huge problem. 

Q: Explain to the Commissioners why that is a problem. 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 

landowner because they want to have my land forever for use as they see fit so 

they can make a daily profit from their customers. If I was to lease ground from 

my neighbor I would typically pay twice a year every year as long as they granted 

me the rights to use their land. That only makes sense – that is fair. If I was going 

to rent a house in town I would typically pay monthly, every month until I gave up 

my right to use that house. By TransCanada getting out on the cheap and paying 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 

revenue collection on the money I would be paid and then pay taxes on and 

contribute to this state and this country. It is money I would be putting back into 

my local community both spending and stimulating the local economy and 
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generating more economic activity right here. Instead TransCanada’s shareholders 

keep all that money and it never finds its way to Nebraska.  

Q: What is your next concern? 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 

limited partnership…” and I have no idea who that really is. I have no idea who is 

forcing this pipeline on us or who the owners of the entities are, or what are the 

assets backing this limited partnership, or who the general partner is, or who all 

the limited partners are, and who makes up the ownership of the these partners or 

the structure or any of the basic things you would want to know and understand if 

you would want to do business with such an outfit. According to TransCanada’s 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 

basically nothing. That is really scary since the general partner has the liability but 

virtually none of the ownership and who knows if it has any other assets. 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 

percent clear on exactly who could become the owner of over 275 miles of 

Nebraska land? 

A:  No. 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 

percent clear on exactly who will be operating and responsible for 

approximately 275 miles of tar sands pipeline underneath and through 

Nebraska land? 

A:  No. 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 

and the State of Nebraska of TransCanada’s easement terms. 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 

called “Grantee”)…” and this concerns me because it would allow my easement to 
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be transferred or sold to someone or some company or country or who knows what 

that I don’t know and who we may not want to do business with. This pipeline 

would be a huge asset for TransCanada and if they can sell to the highest bidder 

that could have terrible impacts upon all of Nebraska depending upon who may 

buy it and I don’t know of any safeguards in place for us or the State to veto or 

have any say so in who may own, operate, or be responsible for this pipeline in the 

future. 

Q: Do you think that type of uncertainty and lack of control over a major piece 

of infrastructure crossing our State is in the public interest? 

A: No, certainly not, in fact, just the opposite. 

Q: What’s next? 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 

really concerns me. Why does the easement and right-of-way have to be perpetual 

and permanent? That is the question myself and my family want an answer to. 

Perpetual to me is like forever and that doesn’t make sense. 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 

data proving there is a perpetual supply of tar sands. I am not aware in 

TransCanada’s application where it proves there is a perpetual necessity for this 

pipeline. My understanding of energy infrastructure like wind towers is they have 

a decommission plan and actually take the towers down when they become 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 

will, and I want my family or future Nebraska families to have that land as 

undisturbed as possible and it is not in my interest or the public interest of 

Nebraska to be forced to give up perpetual and permanent rights in the land for 

this specific kind of pipeline project. 

Q: Okay, what is your next concern? 

A: The easement language includes all these things TransCanada can do and it says 

“…abandoning in place…” so they can just leave this pipeline under my ground 
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until the end of time just sitting there while they are not using it, but I am still 

prevented from doing on my land and using my land what I would like. If I owned 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 

there. It doesn’t make sense and it scares me and it is not in my interest or the 

public interest of Nebraska to allow this. 

Q: Now it looks like we are ready to go to the second page of the Easement is that 

right? 

A: Yes. 

Q: So now on the second page of the Easement what are your concerns? 

A: Here the Easement identifies a 24-month deadline to complete construction of the 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 

starts to run from the moment “actual pipeline installation activities” begin on 

Landowners property. It appears that TransCanada would define this phrase as 

needed. It would be wise to explain what types of TransCanada action constitutes  

“installation activity” For instance, would the placement and storage of an 

excavator or other equipment on or near the Easement property be an activity or 

would earth have to be moved before the activity requirement is triggered. This 

vague phrase is likely to lead to future disputes and litigation that is not in the best 

interest of the welfare of Nebraska and would not protect property interests. The 

24-months can also be extended in the case of “force majeure.” My understanding 

is that force majeure is often used to insulate a party to a contract when events 

occur that are completely out of their control. In TransCanada’s easement this is 

expanded to include “without limitation…availability of labor and materials.” 

Extending this language to labor and materials is problematic because these are 

two variables that TransCanada does have some or significant control over and to 

allow extension of the 24-month period over events not truly out of the control of 

TransCanada and without further provision for compensation for the Landowner is 

not conducive to protection of property rights. 

Q: Okay, what is your next concern? 



 

10 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 

reasonable costs and expenses” will pay for damages caused but then limits 

TransCanada’s liability to certain circumstances. There is no definition of 

“commercially reasonable” and no stated right that the Landowner would get to 

determine the amounts of cost or expense that is “commercially reasonable.”  

TransCanada excepts out from their liability any damages that are caused by 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 

Landowner. It is understandable that if the Landowner were to willfully and 

intentionally cause damages to the pipeline that Landowner should be liable. 

However, anything short of willful misconduct should be the lability of 

TransCanada who is subjecting the pipeline on the Landowner and who is making 

a daily profit from that pipeline. When evaluating the impact on property rights of 

this provision, you must consider the potentially extremely expensive fight a 

Landowner would have over this question of whether or not damage was an act of 

negligence. Putting this kind of potential liability upon the Landowner is 

incredibly problematic and is detrimental to the protection of property rights. I 

don’t think this unilateral power which I can’t do anything about as the landowner 

is in the best economic interest of the land in question or the State of Nebraska for 

landowners to be treated that way. 

Q: Is there any specific event or example you are aware of that makes this 

concern more real for you? 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 

Nemaha County, Nebraska landowner farmers who accidently struck two 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 

copy of the Federal Court Complaint is here as Attachment No. 4. 

Q: What is your next concern with the Easement language? 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 

they choose unless 1) any Landowner use interferes in any way with 

TransCanada’s exercise of any of its rights within the Easement, or 2) 

TransCanada decides to take any action on the property it deems necessary to 

prevent injury, endangerment or interference with anything TransCanada deems 

necessary to do on the property. Landowner is also forbidden from excavating 

without prior authorization by TransCanada. So my understanding is that 

TransCanada will unilaterally determine what Landowner can and can’t do based 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 

could also completely deny my request to excavate. Further, TransCanada retains 

all “privileges necessary or convenient for the full use of the rights” granted to 

them in the Easement. Again, TransCanada unilaterally can decide to the 

detriment of the property rights of Landowner what TransCanada believes is 

necessary or convenient for it. And there is no option for any additional 

compensation to landowner for any right exercised by TransCanada that leads to 

the removal of trees or plants or vegetation or buildings or structures or facilities 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 

rights without having to compensate Landowner for such further destruction or 

losses are not conducive to the protection of property rights or economic interest. 

Q:  What is the next concern you have? 

A: The Easement also allows some rights for Landowner but restricts them at the 

same time and again at the sole and unilateral decision making of TransCanada. 

TransCanada will determine if the actions of Landowner might in anyway 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 

any appurtenances thereon to the pipeline itself or to their access to the Easement 

or within the Easement and TransCanada retains the right at any time, whether 

during growing season or not, to travel “within and along Easement Area on foot 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 

undefined and unilateral restrictions are not conducive to the protection of 

property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 

Landowner’s land any debris of any kind without any input or power of 

Landowner to demand an alternative method or location of debris disposal. Such 

unilateral powers would negatively affect Landowners property are not conducive 

to the protection of property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 

“where rock is encountered” mean and why does TransCanada solely get to 

determine whether or not this phrase is triggered. This phrase could be used to 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 

affect Landowners property are not conducive to the protection of property rights. 

A shallow pipeline is much more likely to become a danger and liability in the 

future given farming operations and buried irrigation lines and other factors 

common to the current typical agricultural uses of the land in question impacted 

by TransCanada’s preferred pipeline route. 

Q:  What is the next concern you have with the Easement language? 

A: There are more vague concepts solely at the determination of TransCanada such as 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 

possible.” There is nothing here that defines this or provides a mechanism for 

documenting or memorializing “pre-construction position” so as to minimize 

costly legal battles or wasted Landowner time attempting to recreate the soil 

condition on their fields or pasture. Such unilateral powers would negatively affect 

Landowners property are not conducive to the protection of property rights or 

economic interest. 
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Q:  What is the next concern you have with the Easement language? 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 

appurtenances thereto in place on, under, across, or through Nebraska land at any 

time it chooses. There is no provision for Landowner compensation for such 

abandonment nor any right for the Landowner to demand removal. Such unilateral 

powers would negatively affect Landowners property are not conducive to the 

protection of property rights or economic interest. 

Q:  What is the next concern you have with the Easement language? 

A: TransCanada has the power to unilaterally move or modify the location of any 

Easement area whether permanent or temporary at their sole discretion. 

Regardless, if Landowner has taken prior steps relative to their property in 

preparation or planning of TransCanada’s taking of the initial easement area(s), 

the language here does not require TransCanada to compensate the Landowner if 

they decide to move the easement anywhere on Landowners property. Such 

unilateral powers would negatively affect Landowners property are not conducive 

to the protection of property rights or economic interests. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 

transfer and be applicable to any future owner of the Land in question without the 

ability of the future Landowner to modify or negotiate any of the language in 

question to which it will be held to comply. 

Q:  What is the next concern you have with the Easement language? 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 

Easement to any person, company, country, etc. at their sole discretion at anytime 

to anyone. This also means that any buyer of the easement could do the same to a 

third buyer and so on forever. There is no change of control or sale provision in 

place to protect the Landowner or Nebraska or to provide compensation for such 

change of control or ownership. It is not conducive to the protection of property 

rights or economic interests to allow unilateral unrestricted sale of the Easement 
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thereby forcing upon the Landowner and our State a new unknown Easement 

owner. 

Q:  What is the next concern you have with the Easement language? 

A: There are many terms in the Easement that are either confusing or undefined terms 

that are without context as to whether or not the Landowner would have any say 

so in determining what these terms mean or if the evaluation is solely in 

TransCanada’s control. Some of these vague undefined ambiguous terms are as 

follows: 

i. “pipeline installation activities” 

ii. “availability of labor and materials”  

iii. “commercially reasonable costs and expenses”  

iv. “reasonably anticipated and foreseeable costs and expenses”  

v. “yield loss damages” 

vi. “diminution in the value of the property”  

vii. “substantially same condition”  

viii. “an actual or potential hazard”  

ix. “efficient”  

x. “convenient”  

xi. “endangered”  

xii. “obstructed”  

xiii. “injured”  

xiv. “interfered with”  

xv. “impaired”  

xvi. “suitable crossings”  

xvii. “where rock is encountered”  

xviii. “as nearly as practicable”  

xix. “pre-construction position”  

xx. “pre-construction grade”  

xxi. “various engineering factors”    
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Each one of these above terms and phrases as read in the context of the Easement 

could be problematic in many ways. Notably, undefined terms tend to only get 

definition in further legal proceedings after a dispute arises and the way the 

Easement is drafted, TransCanada has sole power to determine when and if a 

particular situation conforms with or triggers rights affected by these terms. For 

instance, “yield loss damages” should be specifically defined and spelled out 

exactly how the landowner is to be compensated and in what events on the front 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 

the Landowner is without contractual rights to define these terms or determine 

when rights related to them trigger and what the affects may be. 

Q: Do you have any other concerns about the Easement language that you can 

think of at this time? 

A: I reserve the right to discuss any additional concerns that I think of at the time of 

my live testimony in August. 

Q: Based upon what you have shared with the Commission above regarding 

TransCanada’s proposed Easement terms and agreement, do you believe 

those to be reasonable or just, under the circumstances of the pipeline’s 

impact upon you and your land? 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 

discussed previously. 

Q: Did TransCanada ever offer you financial compensation for the rights that 

they sought to obtain in your land, and for what they sought to prevent you 

and any future land owner of your property from doing in the future? 

A: Yes, we received an offer from them. 

Q: As the owner of the land in question and as the person who knows it better 

than anyone else, do you believe that TransCanada offered you just, or fair, 

compensation for all of what they proposed to take from you so that their tar 

sands pipeline could be located across your property? 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 

offer for all the potential impacts and effects and the rights that I’m giving up, and 

what we will be prevented from doing in the future and how their pipeline would 

impact my property for ever and ever. 

Q: Has TransCanada at any time offered to compensate you annually, such as 

wind farm projects do, for the existence of their potential tar sands pipeline 

across your property. 

A: No, never. 

Q: At any time did TransCanada present you with or request that you, as the 

owner of the land in question, sign and execute a document called, “Advanced 

Release of Damage Claims and Indemnity Agreement?” 

A: Yes, they did and it was included in the County Court lawsuit against us. 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 

“Advanced Release of Damage Claims and Indemnity Agreement?  

A: Yes, it is. 

Q: What was your understanding of that document? 

A: When I read that document in the plain language of that document, it was my 

understanding that TransCanada was attempting to pay me a very small amount at 

that time in order for me to agree to give up my rights to be compensated from 

them in the future related to any damage or impact they may have upon my 

property “arising out of, in connection with, or alleged to resulted from 

construction or surveying over, under or on” my land. 

Q: Did you ever sign that document? 

A: No, I did not. 

Q: Why not? 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 

sum of money when I have no idea how bad the impacts or damages that they, or 

their contractors, or subcontractors, or other agents or employees, may cause on 
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my land at any time in the future that resulted from the construction or surveying 

or their activities upon my land. 

Q: When you reviewed this document, what did it make you feel? 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 

shield themselves against known and foreseeable impacts that their pipeline, and 

the construction of it, would have upon my land.  It made me feel that they knew it 

was in their financial interest to pay me as little as possible to prevent me from 

ever having the opportunity to seek fair compensation again, and that this must be 

based upon their experience of unhappy landowners and situations in other places 

where they have built pipelines. 

Q: Has TransCanada ever contacted you and specifically asked you if you 

thought their proposed location of their proposed pipeline across your land 

was in your best interest? 

A: No, they have not. 

Q: Has TransCanada ever contacted you and specifically asked you if you 

thought their proposed location of their proposed pipeline across your land 

was in the public interest of the State of Nebraska? 

A: No, they have not. 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 

Takings Clause? 

A: Yes, I am. 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 

an American citizens property? 

A: My understanding is that, according to the United States Constitution, that if the 

government is going to take land for public use, then in that case, or by taking for 

public use, it can only occur if the private land owner is compensated justly, or 

fairly. 

Q: Has TransCanada ever contacted you specially to explain the way in which 

the public could use its proposed Keystone XL Pipeline? 
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A: No, they have not. 

Q: Can you think of any way in which the public, that is the citizens of the State 

of Nebraska, can directly use the proposed TransCanada Keystone XL 

Pipeline, as it dissects the State of Nebraska? 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 

public benefits from this pipeline in any way, how they can use it any way, or how 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 

that the only reason it’s proposed to come through Nebraska, is that because we 

are geographically in the way from between where the privately-owned Tar Sands 

are located to where TransCanada wants to ship the Tar Sands to refineries in 

Houston, Texas. 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 

crude petroleum, or oil and petroleum by-products that you would like to 

ship in its pipeline? 

A: No, it has not. 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-

products that you, at this time or any time in the future, would desire to place 

for transport within the proposed TransCanada Keystone XL Pipeline? 

A: No, I do not. 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-

products within the proposed TransCanada Keystone XL Pipeline? 

A: No, I do not.  I’ve never heard of such a person or company like that. 

Q: Do you pay property taxes for the land that would be affected and impacted 

at the proposed TransCanada Keystone XL Pipeline? 

A: Yes, I do. 

Q: Why do you pay property taxes on that land? 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 

of that property. 
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Q: Because you follow the law and pay property taxes, do you believe you 

deserve any special consideration or treatment apart from any other person 

or company that pays property taxes? 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 

just what you do. 

Q: Do you believe the fact that you pay property taxes entitles you to special 

treatment of any kind, or special rights of any kind? 

A: No, of course not. 

Q: Do you believe the fact that you pay property taxes on your land would be 

enough to qualify you to have the power of eminent domain to take land of 

your neighbors or other people in your county, or other people across the 

state of Nebraska? 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 

I expect an award for or any type of special consideration. 

Q: Have you at any time ever employed any person other than yourself? 

A: Well, yes I have. 

Q: Do you believe that the fact that you have, at some point in your life, 

employed one or more other persons entitle you to any special treatment or 

consideration above and beyond any other Nebraskan that has also employed 

one or more persons? 

A: No, of course not. 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 

have at one point employed another person within this state, entitles you to 

preferential treatment or consideration of any kind? 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 

don’t deserve any special treatment or consideration for that fact. 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 

crude oil pipeline in its preferred location, or ultimate location across the 

state of Nebraska? 
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A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 

or even bullied around and being made to feel scared that they did not have any 

options but to sign whatever papers TransCanada told them they had to. I am 

aware of folks being threatened that their land would be taken if they didn’t follow 

what TransCanada was saying. I am aware of tactics to get people to sign 

easements that I don’t believe have any place in Nebraska or anywhere such as 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 

landowners and convince them they should sign TransCanada’s easement 

agreements. I am aware of older folks and widows or widowers feeling they had 

no choice but to sign TransCanada’s Easement and they didn’t know they could 

fight or stand up for themselves. From a more practical standpoint, I am worried 

that according to their answer to our Interrogatory No. 211, TransCanada only 

owns and operates one (1) major oil pipeline. They simply do not have the 

experience with this type of pipeline and that scares me. There are others but that 

is what I can recollect at this time and if I remember more or my recollection is 

refreshed I will share those with the Commissioners at the Hearing in August. 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 

landowner is reasonable or just? 

A: No, I do not. 

Q: Do you have any concern about limitations that the construction of this 

proposed pipeline across your affected land would prevent construction of 

future structures upon the portion of your land affected by the proposed 

easement and immediately surrounding areas? 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 

structures directly across or touching the easement, and it would be unwise and I 

would be uncomfortable to build anything near the easement for fear of being 

blamed in the future should any damage or difficulty result on my property in 

regards to the pipeline. 

Q: Do you think such a restriction would impact you economically? 
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A: Well yes, of course.   

Q: How do you think such a restriction would impact you economically? 

A: The future of this land may not be exactly how it’s being used as of this moment, 

and having the restrictions and limiting my ability to develop my land in certain 

ways presents a huge negative economic impact on myself, my family, and any 

potential future owner of the property. You have no idea how I or the future owner 

may want to use this land in the future or the other land across Nebraska 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 

ago it would have been hard to imagine all the advances that we have now or how 

things change. Because the Easement is forever and TransCanada gets the rights in 

my land forever we have to think with a very long term view. By placing their 

pipeline on under across and through my land that prevents future development 

which greatly negatively impacts future taxes and tax revenue that could have 

been generated by the County and State but now will not. When you look at the 

short blip of economic activity that the two years of temporary construction efforts 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 

and restrictions TransCanada is forcing upon us and Nebraska. 

Q: Do you have any concerns about the environmental impact of the proposed 

pipeline? 

A: Yes, I do.   

Q: What are some of those concerns? 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 

a detrimental impact upon the environment of my land specifically, as well as the 

lands near my land and surrounding the proposed pipeline route. 

Q: Do you have any other environmental concerns? 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 

construction and/or maintenance and operation. I am concerned about spills and 
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leaks that TransCanada has had in the past and will have in the future. This could 

be catastrophic to my operations or others and to my county and the State. 

Q: Do you have any thoughts regarding if there would be an impact upon the 

natural resources on or near your property due to the proposed pipeline? 

A: Yes, I believe that any construction, operation, and/or maintenance of the 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 

resources of my land, and the lands near and surrounding the proposed pipeline 

route. 

Q: Do you have any worries about potential impacts from the proposed pipeline 

to the soil of your land, or land near you? 

A: Yes, I believe that any construction, operation, and/or maintenance of the 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 

land, as well as land along and surrounding the proposed pipeline route.  This 

includes, but is not limited to, the reasons that we discussed above of disturbing 

the soil composition and makeup as it has naturally existed for thousands and 

millions of years during the construction process, and any future maintenance or 

removal process.  I’m gravely concerned about the fertility and the loss of 

economic ability of my property to grow the crops, or grow the grasses, or grow 

whatever it is at that time they exist on my property or that I may want to grow in 

the future, or that a future owner may want to grow.  The land will never be the 

same from as it exists now undisturbed to after it is trenched up for the proposed 

pipeline. 

Q: Do you have any concerns about the potential impact of the proposed pipeline 

upon the groundwater over your land, or surrounding lands? 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 

groundwater of not only under my land, but also near and surrounding the pipeline 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 



 

23 

simple and it is simply too valuable to our State and the country to put at 

unreasonable risk. 

Q: Do you have any concern about the potential impact of the proposed pipeline 

upon the surface water on, or near or around your land? 

A: Yes, I have significant concerns that any construction, operation, and/or 

maintenance of the proposed Keystone XL Pipeline would have detrimental 

impact upon the surface water of not only within my property boundary, but along 

and near and surrounding the pipeline route, and in fact, across the state of 

Nebraska.   

Q: Do you have any concern about the potential impacts of the proposed pipeline 

upon the wildlife and plants, other than your growing crops on or near your 

land? 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 

wildlife and the plants, not only that are located on or can be found upon my land, 

but also near and along the proposed pipeline route. 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 

fair market value of your land? 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 

pipeline underneath and across and through my property will negatively affect the 

fair market value at any point in the future, especially at that point in which I 

would need to sell the property, or someone in my family would need to sell the 

property.  I do not believe, and certainly would not be willing to pay, the same 

price for land that had the pipeline located on it, versus land that did not.  I hope 

there is never a point where I’m in a position where I have to sell and have to 

realize as much value as I can out of my land.  But because it is my single largest 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 

not to mention all of the rights you give up by the nature of having the pipeline 

due to having the easement that we have previously discussed, for any reasonable 

person to think that the existence of the pipeline would not negatively affect my 

property’s value. 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 

testimony? 

A: Yes, I have. 

Q: Where have you seen that before? 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 

believe the portion of the alternative route in Nebraska essentially twins or 

parallels Keystone I.  

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 

Application, and as found on Attachment No. 7, here to your testimony, is in 

the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe that the Keystone mainline alternative route as shown on 

Attachment No. 7 included with your testimony here is a major oil pipeline 

route that is in the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 

A: No, I do not. 

Q: Do you believe there is any potential route for the proposed Keystone XL 

Pipeline across, within, under, or through the State of Nebraska that is in the 

public interest of the citizens of Nebraska? 

A: No, I do not. 

Q: Why do you hold that belief? 
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A: Because there simply is no public interest based on all of the factors that I am 

aware and that I have read and that I have studied that this Commission is to 

consider that would establish that a for-profit foreign-owned pipeline that simply 

crosses Nebraska because we are geographically in the way between where tar 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 

public interest of Nebraskans. We derive no benefit from this project. It is not for 

public use. Nebraska is simply in the way and when all considerations are taken in 

there is no net benefit of any kind for Nebraska should this project be placed in our 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 

the negative impacts and concerns. 

Q: What do you think about the applicant, TransCanada’s argument that it’s 

preferred route for its proposed Keystone XL Pipeline is in the public interest 

of Nebraska because it may bring temporary jobs during the construction 

phase to Nebraska? 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 

temporary or on a permanent basis, don’t come with a project that has all the 

potential and foreseeable negative impacts, many of which we have discussed here 

and other witnesses throughout the course of this hearing have and will discuss.  If 

I decide to hire and employ someone to help me out in my farming or ranching 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 

to my land or my town or my county or my state.  And I’ve hired someone who is 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 

from TransCanada’s own statements that the jobs numbers they originally touted 

were determined to be a minute fraction of the permanent jobs that had been 

projected. According to their answer to our Interrogatory No. 191, TransCanada 

has created only thirty-four (34) jobs within Nebraska working specifically on 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 
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of May 5, 2017 they only employ one (1) temporary working within Nebraska. 

Further, according to their answer to Interrogatory No. 199, TransCanada would 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 

constructed on its Preferred Route or its Mainline Alternative Route. 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 

because it would cross your land? 

A: No, absolutely not.  I am opposed to this project because it is not in the public 

interest, neither within my community nor within our state. 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 

was to cross someone else’s land? 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 

the fear and anxiety and potential foreseeable risks and negative impacts that this 

type of a project carrying this type of product brings foisted upon anyone in this 

state or any other state. 

Q: Do you think there is any intelligent route for the proposed Keystone XL 

Pipeline to cross the state of Nebraska? 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 

this project anywhere within Nebraska is within the public interest.  However, if 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 

preferred route and the mainline alternative routes are economic liabilities our 

state cannot risk. 

Q: What do you rely upon to make that statement? 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 

already exists in that area is reason enough as it is not in our best interest or the 

public interests to have more major oil pipelines crisscrossing our state. Second, 

they have all the infrastructure already there in terms of relationships with the 

counties and local officials and first responders along that route. Third, they have 
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already obtained easements from all the landowners along that route and have 

relationships with them. Fourth, that route avoids our most sensitive soils, the 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 

Aquifer. Sixth, they have already studied that route and previously offered it as an 

alternative. Seventh, it just makes the most sense that as a state we would have 

some intelligent policy of energy corridors and co-locating this type of 

infrastructure near each other. 

Q: Have you fully expressed each and every opinion, concern, or fact you would 

like the Public Service Commissioners to consider in their review of 

TransCanada’s Application? 

A: No, I have not. I have shared that which I can think of as of the date I signed this 

document below but other things may come to me or my memory may be 

refreshed and I will add and address those things at the time of the Hearing in 

August and address any additional items at that time as is necessary. Additionally, 

I have not had an adequate amount of time to receive and review all of 

TransCanada’s answers to our discovery and the discovery of others so it was 

impossible to competently and completely react to that in my testimony here and I 

reserve the right to also address anything related to discovery that has not yet 

concluded as of the date I signed this document below. Lastly, certain documents 

requested have not yet been produced by TransCanada and therefore I may have 

additional thoughts on those I will also share at the hearing as needed. 

Q: What is it that you are requesting the Public Service Commissioners do in 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 

across Nebraska? 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 

a temporary job spike that this project may bring to a few counties and beyond the 

relatively small amount of taxes this proposed foreign pipeline would possibly 

generate.  And, instead think about the perpetual and forever impacts of this 

pipeline as it would have on the landowners specifically, first and foremost, but 
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also thereby upon the entire state of Nebraska, and to determine that neither the 

preferred route nor the Keystone mainline alternative route are in the public 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 

an application for a route in Nebraska, that the only potential route that would 

make any intelligent sense whatsoever would be twinning or near paralleling of 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 

sense to add yet another major oil pipeline crisscrossing our state creating new 

pumping stations, creating new impacts on additional counties and communities 

and going through all of the court processes with myself and other landowners like 

me when this applicant already has relationships with the landowners, the towns 

and the communities along Keystone I, and that Keystone I is firmly outside of the 

sand hills and a significantly further portion away from the heart of the Ogallala 

Aquifer than the preferred route or the Keystone mainline alternative route. 

Q: Does Attachment No. 8 here contain other documents you are competent to 

speak about that you wish to be part of your testimony and to discuss in more 

detail as needed at the August 2017 Hearing? 

A: Yes. 

Q: Are all of your statements in your testimony provided above true and 

accurate as of the date you signed this document to the best of your 

knowledge? 

A: Yes, they are. 

Q: Thank you, I have no further questions at this time and reserve the right to 

ask you additional questions at the August 2017 Hearing. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

8:15-cv-00403   Doc # 1   Filed: 11/03/15   Page 3 of 5 - Page ID # 3



4 
 

 

 

26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 

 

 

In the Matter of the Application 

 

                         of 

 

TransCanada Keystone Pipeline, LP 

for Route Approval of Keystone XL 

Pipeline Project, Pursuant to Major Oil 

Pipeline Siting Act 

 

 

Application No: OP-003 

 

 

 

Direct Testimony of  

Robert Krutz in Support of Landowner 

Intervenors 

 

 

State of Nebraska  ) 

    ) ss. 

Antelope County  ) 

 

 

Q: Please state your name. 1 

A: My name is Robert Krutz. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Beverly Krutz. 16 



2 
 

Q: If you have children how many do you have? 1 

A: I have two children. 2 

Q:  How long the land has been in your family? 3 

A: I have owned the land for 17 years.   4 

Q: Do you earn any income from this land? 5 

A: Yes. 6 

Q: Have you depended on the income from your land to support your livelihood 7 

or the livelihood of your family? 8 

A: Yes. 9 

Q: Have you ever in the past or have you thought about in the future leasing all 10 

or a portion of your land in question here? 11 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 12 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 13 

all the restrictions and risks and potential negative impacts to farming or ranching 14 

operations as opposed to land that did not have those same risks. If I was looking 15 

to lease or rent ground I would pay more for comparable non-pipeline land than I 16 

would for comparable pipeline land and I think most folks would think the same 17 

way. This is another negative economic impact that affects the landowner and the 18 

county and the state and will forever and ever should TransCanada’s preferred or 19 

mainline alternative routes be approved. If they were to twin or closely parallel to 20 

Keystone I the vast majority of landowners would be those that already have a 21 

pipeline so there would be considerable less new incremental negative impacts. 22 

Q: Do you have similar concerns about selling the land? 23 

A: Well I hope not to have to sell the land in my lifetime but times change and you 24 

never know what is around the corner and yes I am concerned that if another piece 25 

of ground similar to mine were for sale and it did not have the pipeline and mine 26 

did that I would have a lower selling price. I think this would be true for pipeline 27 

ground on both the preferred and mainline alternative routes. 28 

Q:  What is your intent with your land after you die? 29 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 2, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 



5 
 

A: Yes, it is. 1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 3. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative the their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at any time 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 4, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement? 3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: The ground is primarily sandy soil and the pipeline company, who are not 1 

stewards of the land, would destroy the native grasses and it would not return it to 2 

the natural state of native grasses. It is also a high water table area; if the pipeline 3 

would leak water would be contaminated. The windmill is the only source of water 4 

for the ground. It would cost too much to buy water to water livestock. By 5 

scraping off the top soil it is easier for noxious weeds to get a foothold on the 6 

ground and it will be very costly to control them.  This would be a yearly cost for 7 

me to try to keep the noxious weeds under control. I am a farmer and a steward of 8 

the land. 9 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 10 

crude oil pipeline in its preferred location, or ultimate location across the 11 

state of Nebraska? 12 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 13 

or even bullied around and being made to feel scared that they did not have any 14 

options but to sign whatever papers TransCanada told them they had to. I am 15 

aware of folks being threatened that their land would be taken if they didn’t follow 16 

what TransCanada was saying. I am aware of tactics to get people to sign 17 

easements that I don’t believe have any place in Nebraska or anywhere such as 18 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 19 

landowners and convince them they should sign TransCanada’s easement 20 

agreements. I am aware of older folks and widows or widowers feeling they had 21 

no choice but to sign TransCanada’s Easement and they didn’t know they could 22 

fight or stand up for themselves. From a more practical standpoint, I am worried 23 

that according to their answer to our Interrogatory No. 211, TransCanada only 24 

owns and operates one (1) major oil pipeline. They simply do not have the 25 

experience with this type of pipeline and that scares me. There are others but that 26 

is what I can recollect at this time and if I remember more or my recollection is 27 

refreshed I will share those with the Commissioners at the Hearing in August. 28 
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Q: Do you believe TransCanada’s proposed method of compensation to you as a 1 

landowner is reasonable or just? 2 

A: No, I do not. 3 

Q: Do you have any concern about limitations that the construction of this 4 

proposed pipeline across your affected land would prevent construction of 5 

future structures upon the portion of your land affected by the proposed 6 

easement and immediately surrounding areas? 7 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 8 

structures directly across or touching the easement, and it would be unwise and I 9 

would be uncomfortable to build anything near the easement for fear of being 10 

blamed in the future should any damage or difficulty result on my property in 11 

regards to the pipeline. 12 

Q: Do you think such a restriction would impact you economically? 13 

A: Well yes, of course.   14 

Q: How do you think such a restriction would impact you economically? 15 

A: The future of this land may not be exactly how it’s being used as of this moment, 16 

and having the restrictions and limiting my ability to develop my land in certain 17 

ways presents a huge negative economic impact on myself, my family, and any 18 

potential future owner of the property. You have no idea how I or the future owner 19 

may want to use this land in the future or the other land across Nebraska 20 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 21 

ago it would have been hard to imagine all the advances that we have now or how 22 

things change. Because the Easement is forever and TransCanada gets the rights in 23 

my land forever we have to think with a very long term view. By placing their 24 

pipeline on under across and through my land that prevents future development 25 

which greatly negatively impacts future taxes and tax revenue that could have 26 

been generated by the County and State but now will not. When you look at the 27 

short blip of economic activity that the two years of temporary construction efforts 28 
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may bring, that is far outweighed by the perpetual and forever loss of opportunity 1 

and restrictions TransCanada is forcing upon us and Nebraska. 2 

Q: Do you have any concerns about the environmental impact of the proposed 3 

pipeline? 4 

A: Yes, I do.   5 

Q: What are some of those concerns? 6 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 7 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 8 

a detrimental impact upon the environment of my land specifically, as well as the 9 

lands near my land and surrounding the proposed pipeline route. 10 

Q: Do you have any other environmental concerns? 11 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 12 

construction and/or maintenance and operation. I am concerned about spills and 13 

leaks that TransCanada has had in the past and will have in the future. This could 14 

be catastrophic to my operations or others and to my county and the State. 15 

Q: Do you have any thoughts regarding if there would be an impact upon the 16 

natural resources on or near your property due to the proposed pipeline? 17 

A: Yes, I believe that any construction, operation, and/or maintenance of the 18 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 19 

resources of my land, and the lands near and surrounding the proposed pipeline 20 

route. 21 

Q: Do you have any worries about potential impacts from the proposed pipeline 22 

to the soil of your land, or land near you? 23 

A: Yes, I believe that any construction, operation, and/or maintenance of the 24 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 25 

land, as well as land along and surrounding the proposed pipeline route.  This 26 

includes, but is not limited to, the reasons that we discussed above of disturbing 27 

the soil composition and makeup as it has naturally existed for thousands and 28 

millions of years during the construction process, and any future maintenance or 29 
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removal process.  I’m gravely concerned about the fertility and the loss of 1 

economic ability of my property to grow the crops, or grow the grasses, or grow 2 

whatever it is at that time they exist on my property or that I may want to grow in 3 

the future, or that a future owner may want to grow.  The land will never be the 4 

same from as it exists now undisturbed to after it is trenched up for the proposed 5 

pipeline. 6 

Q: Do you have any concerns about the potential impact of the proposed pipeline 7 

upon the groundwater over your land, or surrounding lands? 8 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 9 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 10 

groundwater of not only under my land, but also near and surrounding the pipeline 11 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 12 

simple and it is simply too valuable to our State and the country to put at 13 

unreasonable risk. 14 

Q: Do you have any concern about the potential impact of the proposed pipeline 15 

upon the surface water on, or near or around your land? 16 

A: Yes, I have significant concerns that any construction, operation, and/or 17 

maintenance of the proposed Keystone XL Pipeline would have detrimental 18 

impact upon the surface water of not only within my property boundary, but along 19 

and near and surrounding the pipeline route, and in fact, across the state of 20 

Nebraska.   21 

Q: Do you have any concern about the potential impacts of the proposed pipeline 22 

upon the wildlife and plants, other than your growing crops on or near your 23 

land? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

wildlife and the plants, not only that are located on or can be found upon my land, 27 

but also near and along the proposed pipeline route. 28 
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Q: Do you have any concerns about the effects of the proposed pipeline upon the 1 

fair market value of your land? 2 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 3 

pipeline underneath and across and through my property will negatively affect the 4 

fair market value at any point in the future, especially at that point in which I 5 

would need to sell the property, or someone in my family would need to sell the 6 

property.  I do not believe, and certainly would not be willing to pay, the same 7 

price for land that had the pipeline located on it, versus land that did not.  I hope 8 

there is never a point where I’m in a position where I have to sell and have to 9 

realize as much value as I can out of my land.  But because it is my single largest 10 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 11 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 12 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 13 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 14 

not to mention all of the rights you give up by the nature of having the pipeline 15 

due to having the easement that we have previously discussed, for any reasonable 16 

person to think that the existence of the pipeline would not negatively affect my 17 

property’s value. 18 

Q: Have you ever seen the document that’s marked as Attachment No. 5, to your 19 

testimony? 20 

A: Yes, I have. 21 

Q: Where have you seen that before? 22 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    23 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 24 

believe the portion of the alternative route in Nebraska essentially twins or 25 

parallels Keystone I.  26 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 27 

Application, and as found on Attachment No. 6, here to your testimony, is in 28 

the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe that the Keystone mainline alternative route as shown on 2 

Attachment No. 6 included with your testimony here is a major oil pipeline 3 

route that is in the public interest of Nebraska? 4 

A: No, I do not. 5 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 6 

of the proposed pipeline within Nebraska as found in Attachment No. 5 to 7 

your testimony, is in the public interest of Nebraska? 8 

A: No, I do not. 9 

Q: Do you believe there is any potential route for the proposed Keystone XL 10 

Pipeline across, within, under, or through the State of Nebraska that is in the 11 

public interest of the citizens of Nebraska? 12 

A: No, I do not. 13 

Q: Why do you hold that belief? 14 

A: Because there simply is no public interest based on all of the factors that I am 15 

aware and that I have read and that I have studied that this Commission is to 16 

consider that would establish that a for-profit foreign-owned pipeline that simply 17 

crosses Nebraska because we are geographically in the way between where tar 18 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 19 

public interest of Nebraskans. We derive no benefit from this project. It is not for 20 

public use. Nebraska is simply in the way and when all considerations are taken in 21 

there is no net benefit of any kind for Nebraska should this project be placed in our 22 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 23 

the negative impacts and concerns. 24 

Q: What do you think about the applicant, TransCanada’s argument that it’s 25 

preferred route for its proposed Keystone XL Pipeline is in the public interest 26 

of Nebraska because it may bring temporary jobs during the construction 27 

phase to Nebraska? 28 
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A: First of all, not all jobs are created equally.  Most jobs that are created, whether 1 

temporary or on a permanent basis, don’t come with a project that has all the 2 

potential and foreseeable negative impacts, many of which we have discussed here 3 

and other witnesses throughout the course of this hearing have and will discuss.  If 4 

I decide to hire and employ someone to help me out in my farming or ranching 5 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 6 

to my land or my town or my county or my state.  And I’ve hired someone who is 7 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 8 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 9 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 10 

from TransCanada’s own statements that the jobs numbers they originally touted 11 

were determined to be a minute fraction of the permanent jobs that had been 12 

projected. According to their answer to our Interrogatory No. 191, TransCanada 13 

has created only thirty-four (34) jobs within Nebraska working specifically on 14 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 15 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 16 

Further, according to their answer to Interrogatory No. 199, TransCanada would 17 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 18 

constructed on its Preferred Route or its Mainline Alternative Route. 19 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 20 

because it would cross your land? 21 

A: No, absolutely not.  I am opposed to this project because it is not in the public 22 

interest, neither within my community nor within our state. 23 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 24 

was to cross someone else’s land? 25 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 26 

the fear and anxiety and potential foreseeable risks and negative impacts that this 27 

type of a project carrying this type of product brings foisted upon anyone in this 28 

state or any other state. 29 
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Q: Do you think there is any intelligent route for the proposed Keystone XL 1 

Pipeline to cross the state of Nebraska? 2 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 3 

this project anywhere within Nebraska is within the public interest.  However, if 4 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 5 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 6 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 7 

preferred route and the mainline alternative routes are economic liabilities our 8 

state cannot risk. 9 

Q: What do you rely upon to make that statement? 10 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 11 

already exists in that area is reason enough as it is not in our best interest or the 12 

public interests to have more major oil pipelines crisscrossing our state. Second, 13 

they have all the infrastructure already there in terms of relationships with the 14 

counties and local officials and first responders along that route. Third, they have 15 

already obtained easements from all the landowners along that route and have 16 

relationships with them. Fourth, that route avoids our most sensitive soils, the 17 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 18 

Aquifer. Sixth, they have already studied that route and previously offered it as an 19 

alternative. Seventh, it just makes the most sense that as a state we would have 20 

some intelligent policy of energy corridors and co-locating this type of 21 

infrastructure near each other. 22 

Q: Do you have any other concerns you would like to reiterate or can think of at 23 

this time you would like the Commissioners to understand? 24 

A: Yes. After my passing, the land will be left to my children and spouse and any 25 

future grandchildren. TransCanada cannot guarantee that the sandy soils will be 26 

back to their original condition due to the fact of disrupting the ground and the 27 

land will erode because of the lost cover that the company takes from the land. I 28 

will lose income due to the erosion that will be caused by the destruction of the 29 
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land. The pasture is a source of income for my farming operation. If this pipeline 1 

is constructed I would lose rental income for that season and possibly for future 2 

years. I have concerns that this is a foreign company crossing our borders and they 3 

are not showning how they are going to use this product here in the United States 4 

and have not disclosed what is exactly being transported within the pipeline. Cattle 5 

drink 35 gallons of water a day and if I have to purchase and haul water for the 6 

cattle I will be out of business and it will be unrealistic for me to have cattle. 7 

Q: Have you fully expressed each and every opinion, concern, or fact you would 8 

like the Public Service Commissioners to consider in their review of 9 

TransCanada’s Application? 10 

A: No, I have not. I have shared that which I can think of as of the date I signed this 11 

document below but other things may come to me or my memory may be 12 

refreshed and I will add and address those things at the time of the Hearing in 13 

August and address any additional items at that time as is necessary. Additionally, 14 

I have not had an adequate amount of time to receive and review all of 15 

TransCanada’s answers to our discovery and the discovery of others so it was 16 

impossible to competently and completely react to that in my testimony here and I 17 

reserve the right to also address anything related to discovery that has not yet 18 

concluded as of the date I signed this document below. Lastly, certain documents 19 

requested have not yet been produced by TransCanada and therefore I may have 20 

additional thoughts on those I will also share at the hearing as needed. 21 

Q: What is it that you are requesting the Public Service Commissioners do in 22 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 23 

across Nebraska? 24 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 25 

a temporary job spike that this project may bring to a few counties and beyond the 26 

relatively small amount of taxes this proposed foreign pipeline would possibly 27 

generate.  And, instead think about the perpetual and forever impacts of this 28 

pipeline as it would have on the landowners specifically, first and foremost, but 29 
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also thereby upon the entire state of Nebraska, and to determine that neither the 1 

preferred route nor the Keystone mainline alternative route are in the public 2 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 3 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 4 

an application for a route in Nebraska, that the only potential route that would 5 

make any intelligent sense whatsoever would be twinning or near paralleling of 6 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 7 

sense to add yet another major oil pipeline crisscrossing our state creating new 8 

pumping stations, creating new impacts on additional counties and communities 9 

and going through all of the court processes with myself and other landowners like 10 

me when this applicant already has relationships with the landowners, the towns 11 

and the communities along Keystone I, and that Keystone I is firmly outside of the 12 

sand hills and a significantly further portion away from the heart of the Ogallala 13 

Aquifer than the preferred route or the Keystone mainline alternative route. 14 

Q: Are all of your statements in your testimony provided above true and 15 

accurate as of the date you signed this document to the best of your 16 

knowledge? 17 

A: Yes, they are. 18 

Q: Thank you, I have no further questions at this time and reserve the right to 19 

ask you additional questions at the August 2017 Hearing. 20 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 

 

 

8:15-cv-00403   Doc # 1   Filed: 11/03/15   Page 1 of 5 - Page ID # 1



2 
 

GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 

Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
Donald Loseke in Support of Landowner 

Intervenors 
 

 
State of Arizona  ) 
    ) ss. 
Maricopa County  ) 

 
 
Q: Please state your name. 1 

A: My name is Donald Loseke. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Boone County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Wanda Loseke. 16 



2 
 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q:  How long the land has been in your family? 4 

A. The land was purchased by father Hugo Loseke in the 1950’s and the rest in 1960. 5 

Q: Do you earn any income from this land? 6 

A: Yes. 7 

Q: Have you depended on the income from your land to support your livelihood 8 

or the livelihood of your family? 9 

A: Yes. 10 

Q: Have you ever in the past or have you thought about in the future leasing all 11 

or a portion of your land in question here? 12 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 13 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 14 

all the restrictions and risks and potential negative impacts to farming or ranching 15 

operations as opposed to land that did not have those same risks. If I was looking 16 

to lease or rent ground I would pay more for comparable non-pipeline land than I 17 

would for comparable pipeline land and I think most folks would think the same 18 

way. This is another negative economic impact that affects the landowner and the 19 

county and the state and will forever and ever should TransCanada’s preferred or 20 

mainline alternative routes be approved. If they were to twin or closely parallel to 21 

Keystone I the vast majority of landowners would be those that already have a 22 

pipeline so there would be considerable less new incremental negative impacts. 23 

Q: Do you have similar concerns about selling the land? 24 

A: Well I hope not to have to sell the land in my lifetime but times change and you 25 

never know what is around the corner and yes I am concerned that if another piece 26 

of ground similar to mine were for sale and it did not have the pipeline and mine 27 

did that I would have a lower selling price. I think this would be true for pipeline 28 

ground on both the preferred and mainline alternative routes. 29 
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Q:  What is your intent with your land after you die? 1 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 2 

to come but I have thought about getting out if this pipeline were to come through. 3 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 4 

Pipeline would cross the land described above and owned by you? 5 

A: Yes. 6 

Q: Were you or an entity for which you are a member, shareholder, or director 7 

previously sued by TransCanada Keystone Pipeline, LP? 8 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 9 

petition for condemnation against our land so it could place its proposed pipeline 10 

within an easement that it wanted to take from us on our land. 11 

Q: Did you defend yourself and your land in that condemnation action? 12 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 13 

and expenses in our resistance of TransCanada’s lawsuit against us. 14 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 15 

incurred? 16 

A: No, they have not. 17 

Q: In its lawsuit against you, did TransCanada identify the amount of your 18 

property that it wanted to take for its proposed pipeline? 19 

A: The lawsuit against us stated they would take the amount of property that is 20 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 21 

and equipment reasonably necessary to operate the pipeline. 22 

Q: Did TransCanada define what they meant by “property that is reasonably 23 

necessary”? 24 

A: No, they did not. 25 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 26 

property portion of your land? 27 

A: Yes, they did. 28 
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Q: Did TransCanada describe what rights it proposed to take related to the 1 

eminent domain property on your land? 2 

A: Yes, they did. 3 

Q: What rights that they proposed to take did they describe? 4 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 5 

operate, and maintain the pipeline and the plant and equipment reasonably 6 

necessary to operate the pipeline, specifically including surveying, laying, 7 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 8 

reconstructing, removing and abandoning one pipeline, together with all fittings,  9 

cathodic protection equipment, pipeline markers, and all their equipment and 10 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 11 

petroleum products, and all by-products thereof.” 12 

Q: Prior to filing an eminent domain lawsuit to take your land that 13 

TransCanada identified, do you believe they attempted to negotiate in good 14 

faith with you? 15 

A: No, I do not. 16 

Q: Did TransCanada at any time approach you with or deliver to you their 17 

proposed easement and right-of-way agreement? 18 

A: Yes, they did. 19 

Q: At the time you reviewed TransCanada’s easement and right-of-way 20 

agreement, did you understand that they would be purchasing a fee title 21 

interest in your property or that they were taking something else? 22 

A: I understood that they proposed to have the power to take both a temporary 23 

construction easement that could last for a certain period of time and then also a 24 

permanent easement which they described to be 50 feet across or in width, and 25 

that would run the entire portion of my property from where a proposed pipeline 26 

would enter my property until where it would exit the property. 27 

Q: Is the document included with your testimony here as Attachment No. 3, a 28 

true and accurate copy of TransCanada’s proposed Easement and Right-of-29 
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Way agreement that they included with their condemnation lawsuit against 1 

you? 2 

A: Yes, it is. 3 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 4 

and Right-of-Way agreement? 5 

A: Yes, I have. 6 

Q: What is your understanding of the significance of the Easement and Right-of-7 

Way agreement as proposed by TransCanada? 8 

A: My understanding is that this is the document that will govern all of the rights and 9 

obligations and duties as well as the limitations of what I can and cannot do and 10 

how I and any future landowner and any person I invite to come onto my property 11 

must behave as well as what TransCanada is and is not responsible for and how 12 

they can use my land. 13 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 14 

agreement do you have any concerns about any portions of it or any of the 15 

language either included in the document or missing from the proposed 16 

document? 17 

A: Yes, I have a number of significant concerns and worries about the document and 18 

how the language included and the language not included potentially negatively 19 

impacts my land and thereby potentially negatively impacts my community and 20 

my state.   21 

Q: I would like you to walk the Commissioners through each and every one of 22 

your concerns about TransCanada’s proposed Easement and Right-of-Way 23 

agreement so they can develop an understanding of how that language and 24 

the terms of that contract, in your opinion, potentially negatively impacts you 25 

and your land.  So, if you can start at the beginning of that document and 26 

let’s work our way through it, okay? 27 
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A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 1 

Easement and Right-of-Way agreement and how it negatively could affect my 2 

property rights and my economic interests. 3 

Q. Okay, let’s start with your first concern please. 4 

A: The very first sentence talks about consideration or how much money they will 5 

pay to compensate me for all of the known and unknown affects and all of the 6 

rights I am giving up and for all the things they get to do to my land and for what 7 

they will prevent me from doing on my land and they only will pay me one time at 8 

the signing of the easement agreement. That is a huge problem. 9 

Q: Explain to the Commissioners why that is a problem. 10 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 11 

landowner because they want to have my land forever for use as they see fit so 12 

they can make a daily profit from their customers. If I was to lease ground from 13 

my neighbor I would typically pay twice a year every year as long as they granted 14 

me the rights to use their land. That only makes sense – that is fair. If I was going 15 

to rent a house in town I would typically pay monthly, every month until I gave up 16 

my right to use that house. By TransCanada getting out on the cheap and paying 17 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 18 

revenue collection on the money I would be paid and then pay taxes on and 19 

contribute to this state and this country. It is money I would be putting back into 20 

my local community both spending and stimulating the local economy and 21 

generating more economic activity right here. Instead TransCanada’s shareholders 22 

keep all that money and it never finds its way to Nebraska.  23 

Q: What is your next concern? 24 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 25 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 26 

limited partnership…” and I have no idea who that really is. I have no idea who is 27 

forcing this pipeline on us or who the owners of the entities are, or what are the 28 

assets backing this limited partnership, or who the general partner is, or who all 29 
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the limited partners are, and who makes up the ownership of the these partners or 1 

the structure or any of the basic things you would want to know and understand if 2 

you would want to do business with such an outfit. According to TransCanada’s 3 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 4 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 5 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 6 

basically nothing. That is really scary since the general partner has the liability but 7 

virtually none of the ownership and who knows if it has any other assets. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who could become the owner of over 275 miles of 10 

Nebraska land? 11 

A:  No. 12 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 13 

percent clear on exactly who will be operating and responsible for 14 

approximately 275 miles of tar sands pipeline underneath and through 15 

Nebraska land? 16 

A:  No. 17 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 18 

and the State of Nebraska of TransCanada’s easement terms. 19 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 20 

called “Grantee”)…” and this concerns me because it would allow their easement 21 

to be transferred or sold to someone or some company or country or who knows 22 

what that I don’t know and who we may not want to do business with. This 23 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 24 

bidder that could have terrible impacts upon all of Nebraska depending upon who 25 

may buy it and I don’t know of any safeguards in place for us or the State to veto 26 

or have any say so in who may own, operate, or be responsible for this pipeline in 27 

the future. 28 
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Q: Do you think that type of uncertainty and lack of control over a major piece 1 

of infrastructure crossing our State is in the public interest? 2 

A: No, certainly not, in fact, just the opposite. 3 

Q: What’s next? 4 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 5 

really concerns me. Why does the easement and right-of-way have to be perpetual 6 

and permanent? That is the question myself and my family want an answer to. 7 

Perpetual to me is like forever and that doesn’t make sense. 8 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 9 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 10 

data proving there is a perpetual supply of tar sands. I am not aware in 11 

TransCanada’s application where it proves there is a perpetual necessity for this 12 

pipeline. My understanding of energy infrastructure like wind towers is they have 13 

a decommission plan and actually take the towers down when they become 14 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 15 

will, and I want my family or future Nebraska families to have that land as 16 

undisturbed as possible and it is not in my interest or the public interest of 17 

Nebraska to be forced to give up perpetual and permanent rights in the land for 18 

this specific kind of pipeline project. 19 

Q: Okay, what is your next concern? 20 

A: The easement language includes all these things TransCanada can do and it says 21 

“…abandoning in place…” so they can just leave this pipeline under my ground 22 

until the end of time just sitting there while they are not using it, but I am still 23 

prevented from doing on my land and using my land what I would like. If I owned 24 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 25 

there. It doesn’t make sense and it scares me and it is not in my interest or the 26 

public interest of Nebraska to allow this. 27 

Q: Now it looks like we are ready to go to the second page of the Easement is that 28 

right? 29 
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A: Yes. 1 

Q: So now on the second page of the Easement what are your concerns? 2 

A: Here the Easement identifies a 24-month deadline to complete construction of the 3 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 4 

starts to run from the moment “actual pipeline installation activities” begin on 5 

Landowners property. It appears that TransCanada would define this phrase as 6 

needed. It would be wise to explain what types of TransCanada action constitutes  7 

“installation activity” For instance, would the placement and storage of an 8 

excavator or other equipment on or near the Easement property be an activity or 9 

would earth have to be moved before the activity requirement is triggered. This 10 

vague phrase is likely to lead to future disputes and litigation that is not in the best 11 

interest of the welfare of Nebraska and would not protect property interests. The 12 

24-months can also be extended in the case of “force majeure.” My understanding 13 

is that force majeure is often used to insulate a party to a contract when events 14 

occur that are completely out of their control. In TransCanada’s easement this is 15 

expanded to include “without limitation…availability of labor and materials.” 16 

Extending this language to labor and materials is problematic because these are 17 

two variables that TransCanada does have some or significant control over and to 18 

allow extension of the 24-month period over events not truly out of the control of 19 

TransCanada and without further provision for compensation for the Landowner is 20 

not conducive to protection of property rights. 21 

Q: Okay, what is your next concern? 22 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 23 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 24 

reasonable costs and expenses” will pay for damages caused but then limits 25 

TransCanada’s liability to certain circumstances. There is no definition of 26 

“commercially reasonable” and no stated right that the Landowner would get to 27 

determine the amounts of cost or expense that is “commercially reasonable.”  28 

TransCanada excepts out from their liability any damages that are caused by 29 
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Landowner’s negligence or the negligence of anyone ever acting on the behalf of 1 

Landowner. It is understandable that if the Landowner were to willfully and 2 

intentionally cause damages to the pipeline that Landowner should be liable. 3 

However, anything short of willful misconduct should be the lability of 4 

TransCanada who is subjecting the pipeline on the Landowner and who is making 5 

a daily profit from that pipeline. When evaluating the impact on property rights of 6 

this provision, you must consider the potentially extremely expensive fight a 7 

Landowner would have over this question of whether or not damage was an act of 8 

negligence. Putting this kind of potential liability upon the Landowner is 9 

incredibly problematic and is detrimental to the protection of property rights. I 10 

don’t think this unilateral power which I can’t do anything about as the landowner 11 

is in the best economic interest of the land in question or the State of Nebraska for 12 

landowners to be treated that way. 13 

Q: Is there any specific event or example you are aware of that makes this 14 

concern more real for you? 15 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 16 

Nemaha County, Nebraska landowner farmers who accidently struck two 17 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 18 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 19 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 20 

copy of the Federal Court Complaint is here as Attachment No. 4. 21 

Q: What is your next concern with the Easement language? 22 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 23 

they choose unless 1) any Landowner use interferes in any way with 24 

TransCanada’s exercise of any of its rights within the Easement, or 2) 25 

TransCanada decides to take any action on the property it deems necessary to 26 

prevent injury, endangerment or interference with anything TransCanada deems 27 

necessary to do on the property. Landowner is also forbidden from excavating 28 

without prior authorization by TransCanada. So my understanding is that 29 
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TransCanada will unilaterally determine what Landowner can and can’t do based 1 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 2 

could also completely deny my request to excavate. Further, TransCanada retains 3 

all “privileges necessary or convenient for the full use of the rights” granted to 4 

them in the Easement. Again, TransCanada unilaterally can decide to the 5 

detriment of the property rights of Landowner what TransCanada believes is 6 

necessary or convenient for it. And there is no option for any additional 7 

compensation to landowner for any right exercised by TransCanada that leads to 8 

the removal of trees or plants or vegetation or buildings or structures or facilities 9 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 10 

rights without having to compensate Landowner for such further destruction or 11 

losses are not conducive to the protection of property rights or economic interest. 12 

Q:  What is the next concern you have? 13 

A: The Easement also allows some rights for Landowner but restricts them at the 14 

same time and again at the sole and unilateral decision making of TransCanada. 15 

TransCanada will determine if the actions of Landowner might in anyway 16 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 17 

any appurtenances thereon to the pipeline itself or to their access to the Easement 18 

or within the Easement and TransCanada retains the right at any time, whether 19 

during growing season or not, to travel “within and along Easement Area on foot 20 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 21 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 22 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 23 

undefined and unilateral restrictions are not conducive to the protection of 24 

property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 27 

Landowner’s land any debris of any kind without any input or power of 28 

Landowner to demand an alternative method or location of debris disposal. Such 29 
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unilateral powers would negatively affect Landowners property are not conducive 1 

to the protection of property rights or economic interest. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 4 

“where rock is encountered” mean and why does TransCanada solely get to 5 

determine whether or not this phrase is triggered. This phrase could be used to 6 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 7 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 8 

affect Landowners property are not conducive to the protection of property rights. 9 

A shallow pipeline is much more likely to become a danger and liability in the 10 

future given farming operations and buried irrigation lines and other factors 11 

common to the current typical agricultural uses of the land in question impacted 12 

by TransCanada’s preferred pipeline route. 13 

Q:  What is the next concern you have with the Easement language? 14 

A: There are more vague concepts solely at the determination of TransCanada such as 15 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 16 

possible.” There is nothing here that defines this or provides a mechanism for 17 

documenting or memorializing “pre-construction position” so as to minimize 18 

costly legal battles or wasted Landowner time attempting to recreate the soil 19 

condition on their fields or pasture. Such unilateral powers would negatively affect 20 

Landowners property are not conducive to the protection of property rights or 21 

economic interest. 22 

Q:  What is the next concern you have with the Easement language? 23 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 24 

appurtenances thereto in place on, under, across, or through Nebraska land at any 25 

time it chooses. There is no provision for Landowner compensation for such 26 

abandonment nor any right for the Landowner to demand removal. Such unilateral 27 

powers would negatively affect Landowners property are not conducive to the 28 

protection of property rights or economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada has the power to unilaterally move or modify the location of any 2 

Easement area whether permanent or temporary at their sole discretion. 3 

Regardless, if Landowner has taken prior steps relative the their property in 4 

preparation or planning of TransCanada’s taking of the initial easement area(s), 5 

the language here does not require TransCanada to compensate the Landowner if 6 

they decide to move the easement anywhere on Landowners property. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interests. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 11 

transfer and be applicable to any future owner of the Land in question without the 12 

ability of the future Landowner to modify or negotiate any of the language in 13 

question to which it will be held to comply. 14 

Q:  What is the next concern you have with the Easement language? 15 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 16 

Easement to any person, company, country, etc. at their sole discretion at any time 17 

to anyone. This also means that any buyer of the easement could do the same to a 18 

third buyer and so on forever. There is no change of control or sale provision in 19 

place to protect the Landowner or Nebraska or to provide compensation for such 20 

change of control or ownership. It is not conducive to the protection of property 21 

rights or economic interests to allow unilateral unrestricted sale of the Easement 22 

thereby forcing upon the Landowner and our State a new unknown Easement 23 

owner. 24 

Q:  What is the next concern you have with the Easement language? 25 

A: There are many terms in the Easement that are either confusing or undefined terms 26 

that are without context as to whether or not the Landowner would have any say 27 

so in determining what these terms mean or if the evaluation is solely in 28 



14 
 

TransCanada’s control. Some of these vague undefined and ambiguous terms are 1 

as follows: 2 

i. “pipeline installation activities” 3 

ii. “availability of labor and materials”  4 

iii. “commercially reasonable costs and expenses”  5 

iv. “reasonably anticipated and foreseeable costs and expenses”  6 

v. “yield loss damages” 7 

vi. “diminution in the value of the property”  8 

vii. “substantially same condition”  9 

viii. “an actual or potential hazard”  10 

ix. “efficient”  11 

x. “convenient”  12 

xi. “endangered”  13 

xii. “obstructed”  14 

xiii. “injured”  15 

xiv. “interfered with”  16 

xv. “impaired”  17 

xvi. “suitable crossings”  18 

xvii. “where rock is encountered”  19 

xviii. “as nearly as practicable”  20 

xix. “pre-construction position”  21 

xx. “pre-construction grade”  22 

xxi. “various engineering factors”    23 

Each one of these above terms and phrases as read in the context of the Easement 24 

could be problematic in many ways. Notably, undefined terms tend to only get 25 

definition in further legal proceedings after a dispute arises and the way the 26 

Easement is drafted, TransCanada has sole power to determine when and if a 27 

particular situation conforms with or triggers rights affected by these terms. For 28 

instance, “yield loss damages” should be specifically defined and spelled out 29 
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exactly how the landowner is to be compensated and in what events on the front 1 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 2 

the Landowner is without contractual rights to define these terms or determine 3 

when rights related to them trigger and what the affects may be. 4 

Q: Do you have any other concerns about the Easement language that you can 5 

think of at this time? 6 

A: I reserve the right to discuss any additional concerns that I think of at the time of 7 

my live testimony in August. 8 

Q: Based upon what you have shared with the Commission above regarding 9 

TransCanada’s proposed Easement terms and agreement, do you believe 10 

those to be reasonable or just, under the circumstances of the pipeline’s 11 

impact upon you and your land? 12 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 13 

discussed previously. 14 

Q: Did TransCanada ever offer you financial compensation for the rights that 15 

they sought to obtain in your land, and for what they sought to prevent you 16 

and any future land owner of your property from doing in the future? 17 

A: Yes, we received an offer from them. 18 

Q: As the owner of the land in question and as the person who knows it better 19 

than anyone else, do you believe that TransCanada offered you just, or fair, 20 

compensation for all of what they proposed to take from you so that their tar 21 

sands pipeline could be located across your property? 22 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 23 

offer for all the potential impacts and effects and the rights that I’m giving up, and 24 

what we will be prevented from doing in the future and how their pipeline would 25 

impact my property for ever and ever. 26 

Q: Has TransCanada at any time offered to compensate you annually, such as 27 

wind farm projects do, for the existence of their potential tar sands pipeline 28 

across your property. 29 
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A: No, never. 1 

Q: At any time did TransCanada present you with or request that you, as the 2 

owner of the land in question, sign and execute a document called, “Advanced 3 

Release of Damage Claims and Indemnity Agreement?” 4 

A: Yes, they did and it was included in the County Court lawsuit against us. 5 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 6 

“Advanced Release of Damage Claims and Indemnity Agreement 7 

A: Yes, it is. 8 

Q: What was your understanding of that document? 9 

A: When I read that document in the plain language of that document, it was my 10 

understanding that TransCanada was attempting to pay me a very small amount at 11 

that time in order for me to agree to give up my rights to be compensated from 12 

them in the future related to any damage or impact they may have upon my 13 

property “arising out of, in connection with, or alleged to resulted from 14 

construction or surveying over, under or on” my land. 15 

Q: Did you ever sign that document? 16 

A: No, I did not. 17 

Q: Why not? 18 

A: Because I do not believe that it is fair or just to try to get me to agree to a small 19 

sum of money when I have no idea how bad the impacts or damages that they, or 20 

their contractors, or subcontractors, or other agents or employees, may cause on 21 

my land at any time in the future that resulted from the construction or surveying 22 

or their activities upon my land. 23 

Q: When you reviewed this document, what did it make you feel? 24 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 25 

shield themselves against known and foreseeable impacts that their pipeline, and 26 

the construction of it, would have upon my land.  It made me feel that they knew it 27 

was in their financial interest to pay me as little as possible to prevent me from 28 

ever having the opportunity to seek fair compensation again, and that this must be 29 
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based upon their experience of unhappy landowners and situations in other places 1 

where they have built pipelines. 2 

Q: Has TransCanada ever contacted you and specifically asked you if you 3 

thought their proposed location of their proposed pipeline across your land 4 

was in your best interest? 5 

A: No, they have not. 6 

Q: Has TransCanada ever contacted you and specifically asked you if you 7 

thought their proposed location of their proposed pipeline across your land 8 

was in the public interest of the State of Nebraska? 9 

A: No, they have not. 10 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 11 

Takings Clause? 12 

A: Yes, I am. 13 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 14 

an American citizens property? 15 

A: My understanding is that, according to the United States Constitution, that if the 16 

government is going to take land for public use, then in that case, or by taking for 17 

public use, it can only occur if the private land owner is compensated justly, or 18 

fairly. 19 

Q: Has TransCanada ever contacted you specially to explain the way in which 20 

the public could use its proposed Keystone XL Pipeline? 21 

A: No, they have not. 22 

Q: Can you think of any way in which the public, that is the citizens of the State 23 

of Nebraska, can directly use the proposed TransCanada Keystone XL 24 

Pipeline, as it dissects the State of Nebraska? 25 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 26 

public benefits from this pipeline in any way, how they can use it any way, or how 27 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 28 

that the only reason it’s proposed to come through Nebraska, is that because we 29 
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are geographically in the way from between where the privately-owned Tar Sands 1 

are located to where TransCanada wants to ship the Tar Sands to refineries in 2 

Houston, Texas. 3 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 4 

crude petroleum, or oil and petroleum by-products that you would like to 5 

ship in its pipeline? 6 

A: No, it has not. 7 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-8 

products that you, at this time or any time in the future, would desire to place 9 

for transport within the proposed TransCanada Keystone XL Pipeline? 10 

A: No, I do not. 11 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 12 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-13 

products within the proposed TransCanada Keystone XL Pipeline? 14 

A: No, I do not.  I’ve never heard of such a person or company like that. 15 

Q: Do you pay property taxes for the land that would be affected and impacted 16 

at the proposed TransCanada Keystone XL Pipeline? 17 

A: Yes, I do. 18 

Q: Why do you pay property taxes on that land? 19 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 20 

of that property. 21 

Q: Because you follow the law and pay property taxes, do you believe you 22 

deserve any special consideration or treatment apart from any other person 23 

or company that pays property taxes? 24 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 25 

just what you do. 26 

Q: Do you believe the fact that you pay property taxes entitles you to special 27 

treatment of any kind, or special rights of any kind? 28 

A: No, of course not. 29 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: We need to remember that this is not oil that they are wanting to put through this 1 

pipeline, it is almost 50% tar sands and diluted with benzene and other toxic 2 

chemicals to make this mixture flow. Benzene is a very toxic substance that can be 3 

very harmful if you get in contact with it. It will also be heated and this will cause 4 

this area of our land to be warm all the time. We need freezing and thawing of this 5 

land to keep it in the best shape for our use to raise corn and soybeans.  KXL 6 

wants to get an easement right through the middle of our farm for one mile. This 7 

land is listed as highly erodible by the USDA and is subject to erosion. We farm 8 

this land according to the lay of the land and take measures to keep this land from 9 

eroding the best that we can. This pipeline will go up and down the hills with no 10 

thought as to what a very hard rain will do and what erosion will occur.  Canada 11 

has not even given KXL a permit to go to a west coast port in Canada to transport 12 

this mixture so why should we even consider giving them a permit to cross our 13 

Ogallala aquifer and the entire state with the chance of polluting the one and only 14 

big resource that we have.  If this is allowed to pass we should get an annual 15 

payment for the right to use our land. In a few years the State of Nebraska will get 16 

very little taxes from this pipeline. Boone County will get very little in tax revenue 17 

as they will have no pumping stations or permanent structures to tax.  According 18 

to language in the easement the land owner can be held responsible for damage to 19 

this pipe if they think leak could have been caused by the landowner. KXL will 20 

sue you into eternity trying to prove that if is your fault rather than theirs.  It is our 21 

understanding that this pipe will only be buried 4 feet deep. We have had hard 22 

rains that have eroded our pivot tracks deeper than that.  This pipeline is of no 23 

benefit to the State of Nebraska and only will benefit a foreign corporation to 24 

profit from its use.  The jobs that this will create are temporary in nature and no 25 

more than 6 to 10 permanent jobs will be created in Nebraska. 26 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 27 

crude oil pipeline in its preferred location, or ultimate location across the 28 

state of Nebraska? 29 
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A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 1 

or even bullied around and being made to feel scared that they did not have any 2 

options but to sign whatever papers TransCanada told them they had to. I am 3 

aware of folks being threatened that their land would be taken if they didn’t follow 4 

what TransCanada was saying. I am aware of tactics to get people to sign 5 

easements that I don’t believe have any place in Nebraska or anywhere such as 6 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 7 

landowners and convince them they should sign TransCanada’s easement 8 

agreements. I am aware of older folks and widows or widowers feeling they had 9 

no choice but to sign TransCanada’s Easement and they didn’t know they could 10 

fight or stand up for themselves. From a more practical standpoint, I am worried 11 

that according to their answer to our Interrogatory No. 211, TransCanada only 12 

owns and operates one (1) major oil pipeline. They simply do not have the 13 

experience with this type of pipeline and that scares me. There are others but that 14 

is what I can recollect at this time and if I remember more or my recollection is 15 

refreshed I will share those with the Commissioners at the Hearing in August. 16 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 17 

landowner is reasonable or just? 18 

A: No, I do not. 19 

Q: Do you have any concern about limitations that the construction of this 20 

proposed pipeline across your affected land would prevent construction of 21 

future structures upon the portion of your land affected by the proposed 22 

easement and immediately surrounding areas? 23 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 24 

structures directly across or touching the easement, and it would be unwise and I 25 

would be uncomfortable to build anything near the easement for fear of being 26 

blamed in the future should any damage or difficulty result on my property in 27 

regards to the pipeline. 28 

Q: Do you think such a restriction would impact you economically? 29 
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A: Well yes, of course.   1 

Q: How do you think such a restriction would impact you economically? 2 

A: The future of this land may not be exactly how it’s being used as of this moment, 3 

and having the restrictions and limiting my ability to develop my land in certain 4 

ways presents a huge negative economic impact on myself, my family, and any 5 

potential future owner of the property. You have no idea how I or the future owner 6 

may want to use this land in the future or the other land across Nebraska 7 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 8 

ago it would have been hard to imagine all the advances that we have now or how 9 

things change. Because the Easement is forever and TransCanada gets the rights in 10 

my land forever we have to think with a very long term view. By placing their 11 

pipeline on under across and through my land that prevents future development 12 

which greatly negatively impacts future taxes and tax revenue that could have 13 

been generated by the County and State but now will not. When you look at the 14 

short blip of economic activity that the two years of temporary construction efforts 15 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 16 

and restrictions TransCanada is forcing upon us and Nebraska. 17 

Q: Do you have any concerns about the environmental impact of the proposed 18 

pipeline? 19 

A: Yes, I do.   20 

Q: What are some of those concerns? 21 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 22 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 23 

a detrimental impact upon the environment of my land specifically, as well as the 24 

lands near my land and surrounding the proposed pipeline route. 25 

Q: Do you have any other environmental concerns? 26 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 27 

construction and/or maintenance and operation. I am concerned about spills and 28 
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leaks that TransCanada has had in the past and will have in the future. This could 1 

be catastrophic to my operations or others and to my county and the State. 2 

Q: Do you have any thoughts regarding if there would be an impact upon the 3 

natural resources on or near your property due to the proposed pipeline? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 6 

resources of my land, and the lands near and surrounding the proposed pipeline 7 

route. 8 

Q: Do you have any worries about potential impacts from the proposed pipeline 9 

to the soil of your land, or land near you? 10 

A: Yes, I believe that any construction, operation, and/or maintenance of the 11 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 12 

land, as well as land along and surrounding the proposed pipeline route.  This 13 

includes, but is not limited to, the reasons that we discussed above of disturbing 14 

the soil composition and makeup as it has naturally existed for thousands and 15 

millions of years during the construction process, and any future maintenance or 16 

removal process.  I’m gravely concerned about the fertility and the loss of 17 

economic ability of my property to grow the crops, or grow the grasses, or grow 18 

whatever it is at that time they exist on my property or that I may want to grow in 19 

the future, or that a future owner may want to grow.  The land will never be the 20 

same from as it exists now undisturbed to after it is trenched up for the proposed 21 

pipeline. 22 

Q: Do you have any concerns about the potential impact of the proposed pipeline 23 

upon the groundwater over your land, or surrounding lands? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

groundwater of not only under my land, but also near and surrounding the pipeline 27 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 28 
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simple and it is simply too valuable to our State and the country to put at 1 

unreasonable risk. 2 

Q: Do you have any concern about the potential impact of the proposed pipeline 3 

upon the surface water on, or near or around your land? 4 

A: Yes, I have significant concerns that any construction, operation, and/or 5 

maintenance of the proposed Keystone XL Pipeline would have detrimental 6 

impact upon the surface water of not only within my property boundary, but along 7 

and near and surrounding the pipeline route, and in fact, across the state of 8 

Nebraska.   9 

Q: Do you have any concern about the potential impacts of the proposed pipeline 10 

upon the wildlife and plants, other than your growing crops on or near your 11 

land? 12 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 13 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 14 

wildlife and the plants, not only that are located on or can be found upon my land, 15 

but also near and along the proposed pipeline route. 16 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 17 

fair market value of your land? 18 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 19 

pipeline underneath and across and through my property will negatively affect the 20 

fair market value at any point in the future, especially at that point in which I 21 

would need to sell the property, or someone in my family would need to sell the 22 

property.  I do not believe, and certainly would not be willing to pay, the same 23 

price for land that had the pipeline located on it, versus land that did not.  I hope 24 

there is never a point where I’m in a position where I have to sell and have to 25 

realize as much value as I can out of my land.  But because it is my single largest 26 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 27 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 28 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 29 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 1 

not to mention all of the rights you give up by the nature of having the pipeline 2 

due to having the easement that we have previously discussed, for any reasonable 3 

person to think that the existence of the pipeline would not negatively affect my 4 

property’s value. 5 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 6 

testimony? 7 

A: Yes, I have. 8 

Q: Where have you seen that before? 9 

A: That is a map I think I first saw a couple years ago that shows what was called the  10 

Keystone XL I-90 corridor alternate route of its proposed pipeline through 11 

Nebraska and I believe the portion of the alternative route in Nebraska essentially 12 

twins or parallels Keystone I.  13 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 14 

of the proposed pipeline route within Nebraska as found in Attachment No. 6 15 

to your testimony, is in the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 18 

Application, and as found on Attachment No. 7, here to your testimony, is in 19 

the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe that the Keystone mainline alternative route as shown on 22 

Attachment No. 7 included with your testimony here is a major oil pipeline 23 

route that is in the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe there is any potential route for the proposed Keystone XL 26 

Pipeline across, within, under, or through the State of Nebraska that is in the 27 

public interest of the citizens of Nebraska? 28 

A: No, I do not. 29 
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Q: Why do you hold that belief? 1 

A: Because there simply is no public interest based on all of the factors that I am 2 

aware and that I have read and that I have studied that this Commission is to 3 

consider that would establish that a for-profit foreign-owned pipeline that simply 4 

crosses Nebraska because we are geographically in the way between where tar 5 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 6 

public interest of Nebraskans. We derive no benefit from this project. It is not for 7 

public use. Nebraska is simply in the way and when all considerations are taken in 8 

there is no net benefit of any kind for Nebraska should this project be placed in our 9 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 10 

the negative impacts and concerns. 11 

Q: What do you think about the applicant, TransCanada’s argument that it’s 12 

preferred route for its proposed Keystone XL Pipeline is in the public interest 13 

of Nebraska because it may bring temporary jobs during the construction 14 

phase to Nebraska? 15 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 16 

temporary or on a permanent basis, don’t come with a project that has all the 17 

potential and foreseeable negative impacts, many of which we have discussed here 18 

and other witnesses throughout the course of this hearing have and will discuss.  If 19 

I decide to hire and employ someone to help me out in my farming or ranching 20 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 21 

to my land or my town or my county or my state.  And I’ve hired someone who is 22 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 23 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 24 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 25 

from TransCanada’s own statements that the jobs numbers they originally touted 26 

were determined to be a minute fraction of the permanent jobs that had been 27 

projected. According to their answer to our Interrogatory No. 191, TransCanada 28 

has created only thirty-four (34) jobs within Nebraska working specifically on 29 
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behalf of TransCanada and according to their answer to Interrogatory No. 196, as 1 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 2 

Further, according to their answer to Interrogatory No. 199, TransCanada would 3 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 4 

constructed on its Preferred Route or its Mainline Alternative Route. 5 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 6 

because it would cross your land? 7 

A: No, absolutely not.  I am opposed to this project because it is not in the public 8 

interest, neither within my community nor within our state. 9 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 10 

was to cross someone else’s land? 11 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 12 

the fear and anxiety and potential foreseeable risks and negative impacts that this 13 

type of a project carrying this type of product brings foisted upon anyone in this 14 

state or any other state. 15 

Q: Do you think there is any intelligent route for the proposed Keystone XL 16 

Pipeline to cross the state of Nebraska? 17 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 18 

this project anywhere within Nebraska is within the public interest.  However, if 19 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 20 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 21 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 22 

preferred route and the mainline alternative routes are economic liabilities our 23 

state cannot risk. 24 

Q: What do you rely upon to make that statement? 25 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 26 

already exists in that area is reason enough as it is not in our best interest or the 27 

public interests to have more major oil pipelines crisscrossing our state. Second, 28 

they have all the infrastructure already there in terms of relationships with the 29 
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counties and local officials and first responders along that route. Third, they have 1 

already obtained easements from all the landowners along that route and have 2 

relationships with them. Fourth, that route avoids our most sensitive soils, the 3 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 4 

Aquifer. Sixth, they have already studied that route and previously offered it as an 5 

alternative. Seventh, it just makes the most sense that as a state we would have 6 

some intelligent policy of energy corridors and co-locating this type of 7 

infrastructure near each other. 8 

Q: Do you have any other concerns you would like to reiterate or can think of at 9 

this time you would like the Commissioners to understand? 10 

A: Yes. If this is allowed to pass we should get an annual payment for the right to use 11 

our land. In a few years the State of Nebraska will get very little taxes from this 12 

pipeline. Boone County will get very little in tax revenue as they will have no 13 

pumping stations or permanent structures to tax.  According to language in the 14 

easement the land owner can be held responsible for damage to this pipe if they 15 

think leak could have been caused by the landowner. KXL will sue you into 16 

eternity trying to prove that if is your fault rather than theirs.  It is our 17 

understanding that this pipe will only be buried 4 feet deep. We have had hard 18 

rains that have eroded our pivot tracks deeper than that.  This pipeline is of no 19 

benefit to the State of Nebraska and only will benefit a foreign corporation to 20 

profit from its use.  The jobs that this will create are temporary in nature and no 21 

more than 35 jobs will be created for this entire project. 22 

Q: Have you fully expressed each and every opinion, concern, or fact you would 23 

like the Public Service Commissioners to consider in their review of 24 

TransCanada’s Application? 25 

A: No, I have not. I have shared that which I can think of as of the date I signed this 26 

document below but other things may come to me or my memory may be 27 

refreshed and I will add and address those things at the time of the Hearing in 28 

August and address any additional items at that time as is necessary. Additionally, 29 
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I have not had an adequate amount of time to receive and review all of 1 

TransCanada’s answers to our discovery and the discovery of others so it was 2 

impossible to competently and completely react to that in my testimony here and I 3 

reserve the right to also address anything related to discovery that has not yet 4 

concluded as of the date I signed this document below. Lastly, certain documents 5 

requested have not yet been produced by TransCanada and therefore I may have 6 

additional thoughts on those I will also share at the hearing as needed. 7 

Q: What is it that you are requesting the Public Service Commissioners do in 8 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 9 

across Nebraska? 10 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 11 

a temporary job spike that this project may bring to a few counties and beyond the 12 

relatively small amount of taxes this proposed foreign pipeline would possibly 13 

generate.  And, instead think about the perpetual and forever impacts of this 14 

pipeline as it would have on the landowners specifically, first and foremost, but 15 

also thereby upon the entire state of Nebraska, and to determine that neither the 16 

preferred route nor the Keystone mainline alternative route are in the public 17 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 18 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 19 

an application for a route in Nebraska, that the only potential route that would 20 

make any intelligent sense whatsoever would be twinning or near paralleling of 21 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 22 

sense to add yet another major oil pipeline crisscrossing our state creating new 23 

pumping stations, creating new impacts on additional counties and communities 24 

and going through all of the court processes with myself and other landowners like 25 

me when this applicant already has relationships with the landowners, the towns 26 

and the communities along Keystone I, and that Keystone I is firmly outside of the 27 

sand hills and a significantly further portion away from the heart of the Ogallala 28 

Aquifer than the preferred route or the Keystone mainline alternative route. 29 



30 
 

Q: Are all of your statements in your testimony provided above true and 1 

accurate as of the date you signed this document to the best of your 2 

knowledge? 3 

A: Yes, they are. 4 

Q: Thank you, I have no further questions at this time and reserve the right to 5 

ask you additional questions at the August 2017 Hearing. 6 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 

 

 

In the Matter of the Application 

 

                         of 

 

TransCanada Keystone Pipeline, LP 

for Route Approval of Keystone XL 

Pipeline Project, Pursuant to Major Oil 

Pipeline Siting Act 

 

 

Application No: OP-003 

 

 

 

Direct Testimony of  

Frankie Maughan in Support of 

Landowner Intervenors 

 

 

State of Nebraska  ) 

    ) ss. 

Antelope County  ) 

 

 

Q: Please state your name. 1 

A: My name is Frankie Maughan. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Sandra Maughan. 16 



2 
 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q:  How long the land has been in your family? 4 

A: We bought this land in 1989. 5 

Q: Do you earn any income from this land? 6 

A: Yes. 7 

Q: Have you depended on the income from your land to support your livelihood 8 

or the livelihood of your family? 9 

A: Yes. 10 

Q: Have you ever in the past or have you thought about in the future leasing all 11 

or a portion of your land in question here? 12 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 13 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 14 

all the restrictions and risks and potential negative impacts to farming or ranching 15 

operations as opposed to land that did not have those same risks. If I was looking 16 

to lease or rent ground I would pay more for comparable non-pipeline land than I 17 

would for comparable pipeline land and I think most folks would think the same 18 

way. This is another negative economic impact that affects the landowner and the 19 

county and the state and will forever and ever should TransCanada’s preferred or 20 

mainline alternative routes be approved. If they were to twin or closely parallel to 21 

Keystone I the vast majority of landowners would be those that already have a 22 

pipeline so there would be considerable less new incremental negative impacts. 23 

Q: Do you have similar concerns about selling the land? 24 

A: Well I hope not to have to sell the land in my lifetime but times change and you 25 

never know what is around the corner and yes I am concerned that if another piece 26 

of ground similar to mine were for sale and it did not have the pipeline and mine 27 

did that I would have a lower selling price. I think this would be true for pipeline 28 

ground on both the preferred and mainline alternative routes. 29 
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Q:  What is your intent with your land after you die? 1 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 2 

to come but I have thought about getting out if this pipeline were to come through. 3 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 4 

Pipeline would cross the land described above and owned by you? 5 

A: Yes. 6 

Q: Were you or an entity for which you are a member, shareholder, or director 7 

previously sued by TransCanada Keystone Pipeline, LP? 8 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 9 

petition for condemnation against our land so it could place its proposed pipeline 10 

within an easement that it wanted to take from us on our land. 11 

Q: Did you defend yourself and your land in that condemnation action? 12 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 13 

and expenses in our resistance of TransCanada’s lawsuit against us. 14 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 15 

incurred? 16 

A: No, they have not. 17 

Q: In its lawsuit against you, did TransCanada identify the amount of your 18 

property that it wanted to take for its proposed pipeline? 19 

A: The lawsuit against us stated they would take the amount of property that is 20 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 21 

and equipment reasonably necessary to operate the pipeline. 22 

Q: Did TransCanada define what they meant by “property that is reasonably 23 

necessary”? 24 

A: No, they did not. 25 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 26 

property portion of your land? 27 

A: Yes, they did. 28 
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Q: Did TransCanada describe what rights it proposed to take related to the 1 

eminent domain property on your land? 2 

A: Yes, they did. 3 

Q: What rights that they proposed to take did they describe? 4 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 5 

operate, and maintain the pipeline and the plant and equipment reasonably 6 

necessary to operate the pipeline, specifically including surveying, laying, 7 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 8 

reconstructing, removing and abandoning one pipeline, together with all fittings,  9 

cathodic protection equipment, pipeline markers, and all their equipment and 10 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 11 

petroleum products, and all by-products thereof.” 12 

Q: Prior to filing an eminent domain lawsuit to take your land that 13 

TransCanada identified, do you believe they attempted to negotiate in good 14 

faith with you? 15 

A: No, I do not. 16 

Q: Did TransCanada at any time approach you with or deliver to you their 17 

proposed easement and right-of-way agreement? 18 

A: Yes, they did. 19 

Q: At the time you reviewed TransCanada’s easement and right-of-way 20 

agreement, did you understand that they would be purchasing a fee title 21 

interest in your property or that they were taking something else? 22 

A: I understood that they proposed to have the power to take both a temporary 23 

construction easement that could last for a certain period of time and then also a 24 

permanent easement which they described to be 50 feet across or in width, and 25 

that would run the entire portion of my property from where a proposed pipeline 26 

would enter my property until where it would exit the property. 27 

Q: Is the document included with your testimony here as Attachment No. 3, a 28 

true and accurate copy of TransCanada’s proposed Easement and Right-of-29 
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Way agreement that they included with their condemnation lawsuit against 1 

you? 2 

A: Yes, it is. 3 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 4 

and Right-of-Way agreement? 5 

A: Yes, I have. 6 

Q: What is your understanding of the significance of the Easement and Right-of-7 

Way agreement as proposed by TransCanada? 8 

A: My understanding is that this is the document that will govern all of the rights and 9 

obligations and duties as well as the limitations of what I can and cannot do and 10 

how I and any future landowner and any person I invite to come onto my property 11 

must behave as well as what TransCanada is and is not responsible for and how 12 

they can use my land. 13 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 14 

agreement do you have any concerns about any portions of it or any of the 15 

language either included in the document or missing from the proposed 16 

document? 17 

A: Yes, I have a number of significant concerns and worries about the document and 18 

how the language included and the language not included potentially negatively 19 

impacts my land and thereby potentially negatively impacts my community and 20 

my state.   21 

Q: I would like you to walk the Commissioners through each and every one of 22 

your concerns about TransCanada’s proposed Easement and Right-of-Way 23 

agreement so they can develop an understanding of how that language and 24 

the terms of that contract, in your opinion, potentially negatively impacts you 25 

and your land.  So, if you can start at the beginning of that document and 26 

let’s work our way through it, okay? 27 
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A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 1 

Easement and Right-of-Way agreement and how it negatively could affect my 2 

property rights and my economic interests. 3 

Q. Okay, let’s start with your first concern please. 4 

A: The very first sentence talks about consideration or how much money they will 5 

pay to compensate me for all of the known and unknown affects and all of the 6 

rights I am giving up and for all the things they get to do to my land and for what 7 

they will prevent me from doing on my land and they only will pay me one time at 8 

the signing of the easement agreement. That is a huge problem. 9 

Q: Explain to the Commissioners why that is a problem. 10 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 11 

landowner because they want to have my land forever for use as they see fit so 12 

they can make a daily profit from their customers. If I was to lease ground from 13 

my neighbor I would typically pay twice a year every year as long as they granted 14 

me the rights to use their land. That only makes sense – that is fair. If I was going 15 

to rent a house in town I would typically pay monthly, every month until I gave up 16 

my right to use that house. By TransCanada getting out on the cheap and paying 17 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 18 

revenue collection on the money I would be paid and then pay taxes on and 19 

contribute to this state and this country. It is money I would be putting back into 20 

my local community both spending and stimulating the local economy and 21 

generating more economic activity right here. Instead TransCanada’s shareholders 22 

keep all that money and it never finds its way to Nebraska.  23 

Q: What is your next concern? 24 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 25 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 26 

limited partnership…” and I have no idea who that really is. I have no idea who is 27 

forcing this pipeline on us or who the owners of the entities are, or what are the 28 

assets backing this limited partnership, or who the general partner is, or who all 29 
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the limited partners are, and who makes up the ownership of the these partners or 1 

the structure or any of the basic things you would want to know and understand if 2 

you would want to do business with such an outfit. According to TransCanada’s 3 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 4 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 5 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 6 

basically nothing. That is really scary since the general partner has the liability but 7 

virtually none of the ownership and who knows if it has any other assets. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who could become the owner of over 275 miles of 10 

Nebraska land? 11 

A:  No. 12 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 13 

percent clear on exactly who will be operating and responsible for 14 

approximately 275 miles of tar sands pipeline underneath and through 15 

Nebraska land? 16 

A:  No. 17 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 18 

and the State of Nebraska of TransCanada’s easement terms. 19 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 20 

called “Grantee”)…” and this concerns me because it would allow their easement 21 

to be transferred or sold to someone or some company or country or who knows 22 

what that I don’t know and who we may not want to do business with. This 23 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 24 

bidder that could have terrible impacts upon all of Nebraska depending upon who 25 

may buy it and I don’t know of any safeguards in place for us or the State to veto 26 

or have any say so in who may own, operate, or be responsible for this pipeline in 27 

the future. 28 
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Q: Do you think that type of uncertainty and lack of control over a major piece 1 

of infrastructure crossing our State is in the public interest? 2 

A: No, certainly not, in fact, just the opposite. 3 

Q: What’s next? 4 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 5 

really concerns me. Why does the easement and right-of-way have to be perpetual 6 

and permanent? That is the question myself and my family want an answer to. 7 

Perpetual to me is like forever and that doesn’t make sense. 8 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 9 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 10 

data proving there is a perpetual supply of tar sands. I am not aware in 11 

TransCanada’s application where it proves there is a perpetual necessity for this 12 

pipeline. My understanding of energy infrastructure like wind towers is they have 13 

a decommission plan and actually take the towers down when they become 14 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 15 

will, and I want my family or future Nebraska families to have that land as 16 

undisturbed as possible and it is not in my interest or the public interest of 17 

Nebraska to be forced to give up perpetual and permanent rights in the land for 18 

this specific kind of pipeline project. 19 

Q: Okay, what is your next concern? 20 

A: The easement language includes all these things TransCanada can do and it says 21 

“…abandoning in place…” so they can just leave this pipeline under my ground 22 

until the end of time just sitting there while they are not using it, but I am still 23 

prevented from doing on my land and using my land what I would like. If I owned 24 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 25 

there. It doesn’t make sense and it scares me and it is not in my interest or the 26 

public interest of Nebraska to allow this. 27 

Q: Now it looks like we are ready to go to the second page of the Easement is that 28 

right? 29 
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A: Yes. 1 

Q: So now on the second page of the Easement what are your concerns? 2 

A: Here the Easement identifies a 24-month deadline to complete construction of the 3 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 4 

starts to run from the moment “actual pipeline installation activities” begin on 5 

Landowners property. It appears that TransCanada would define this phrase as 6 

needed. It would be wise to explain what types of TransCanada action constitutes  7 

“installation activity” For instance, would the placement and storage of an 8 

excavator or other equipment on or near the Easement property be an activity or 9 

would earth have to be moved before the activity requirement is triggered. This 10 

vague phrase is likely to lead to future disputes and litigation that is not in the best 11 

interest of the welfare of Nebraska and would not protect property interests. The 12 

24-months can also be extended in the case of “force majeure.” My understanding 13 

is that force majeure is often used to insulate a party to a contract when events 14 

occur that are completely out of their control. In TransCanada’s easement this is 15 

expanded to include “without limitation…availability of labor and materials.” 16 

Extending this language to labor and materials is problematic because these are 17 

two variables that TransCanada does have some or significant control over and to 18 

allow extension of the 24-month period over events not truly out of the control of 19 

TransCanada and without further provision for compensation for the Landowner is 20 

not conducive to protection of property rights. 21 

Q: Okay, what is your next concern? 22 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 23 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 24 

reasonable costs and expenses” will pay for damages caused but then limits 25 

TransCanada’s liability to certain circumstances. There is no definition of 26 

“commercially reasonable” and no stated right that the Landowner would get to 27 

determine the amounts of cost or expense that is “commercially reasonable.”  28 

TransCanada excepts out from their liability any damages that are caused by 29 
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Landowner’s negligence or the negligence of anyone ever acting on the behalf of 1 

Landowner. It is understandable that if the Landowner were to willfully and 2 

intentionally cause damages to the pipeline that Landowner should be liable. 3 

However, anything short of willful misconduct should be the lability of 4 

TransCanada who is subjecting the pipeline on the Landowner and who is making 5 

a daily profit from that pipeline. When evaluating the impact on property rights of 6 

this provision, you must consider the potentially extremely expensive fight a 7 

Landowner would have over this question of whether or not damage was an act of 8 

negligence. Putting this kind of potential liability upon the Landowner is 9 

incredibly problematic and is detrimental to the protection of property rights. I 10 

don’t think this unilateral power which I can’t do anything about as the landowner 11 

is in the best economic interest of the land in question or the State of Nebraska for 12 

landowners to be treated that way. 13 

Q: Is there any specific event or example you are aware of that makes this 14 

concern more real for you? 15 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 16 

Nemaha County, Nebraska landowner farmers who accidently struck two 17 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 18 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 19 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 20 

copy of the Federal Court Complaint is here as Attachment No. 4. 21 

Q: What is your next concern with the Easement language? 22 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 23 

they choose unless 1) any Landowner use interferes in any way with 24 

TransCanada’s exercise of any of its rights within the Easement, or 2) 25 

TransCanada decides to take any action on the property it deems necessary to 26 

prevent injury, endangerment or interference with anything TransCanada deems 27 

necessary to do on the property. Landowner is also forbidden from excavating 28 

without prior authorization by TransCanada. So my understanding is that 29 
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TransCanada will unilaterally determine what Landowner can and can’t do based 1 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 2 

could also completely deny my request to excavate. Further, TransCanada retains 3 

all “privileges necessary or convenient for the full use of the rights” granted to 4 

them in the Easement. Again, TransCanada unilaterally can decide to the 5 

detriment of the property rights of Landowner what TransCanada believes is 6 

necessary or convenient for it. And there is no option for any additional 7 

compensation to landowner for any right exercised by TransCanada that leads to 8 

the removal of trees or plants or vegetation or buildings or structures or facilities 9 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 10 

rights without having to compensate Landowner for such further destruction or 11 

losses are not conducive to the protection of property rights or economic interest. 12 

Q:  What is the next concern you have? 13 

A: The Easement also allows some rights for Landowner but restricts them at the 14 

same time and again at the sole and unilateral decision making of TransCanada. 15 

TransCanada will determine if the actions of Landowner might in anyway 16 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 17 

any appurtenances thereon to the pipeline itself or to their access to the Easement 18 

or within the Easement and TransCanada retains the right at any time, whether 19 

during growing season or not, to travel “within and along Easement Area on foot 20 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 21 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 22 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 23 

undefined and unilateral restrictions are not conducive to the protection of 24 

property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 27 

Landowner’s land any debris of any kind without any input or power of 28 

Landowner to demand an alternative method or location of debris disposal. Such 29 
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unilateral powers would negatively affect Landowners property are not conducive 1 

to the protection of property rights or economic interest. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 4 

“where rock is encountered” mean and why does TransCanada solely get to 5 

determine whether or not this phrase is triggered. This phrase could be used to 6 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 7 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 8 

affect Landowners property are not conducive to the protection of property rights. 9 

A shallow pipeline is much more likely to become a danger and liability in the 10 

future given farming operations and buried irrigation lines and other factors 11 

common to the current typical agricultural uses of the land in question impacted 12 

by TransCanada’s preferred pipeline route. 13 

Q:  What is the next concern you have with the Easement language? 14 

A: There are more vague concepts solely at the determination of TransCanada such as 15 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 16 

possible.” There is nothing here that defines this or provides a mechanism for 17 

documenting or memorializing “pre-construction position” so as to minimize 18 

costly legal battles or wasted Landowner time attempting to recreate the soil 19 

condition on their fields or pasture. Such unilateral powers would negatively affect 20 

Landowners property are not conducive to the protection of property rights or 21 

economic interest. 22 

Q:  What is the next concern you have with the Easement language? 23 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 24 

appurtenances thereto in place on, under, across, or through Nebraska land at any 25 

time it chooses. There is no provision for Landowner compensation for such 26 

abandonment nor any right for the Landowner to demand removal. Such unilateral 27 

powers would negatively affect Landowners property are not conducive to the 28 

protection of property rights or economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada has the power to unilaterally move or modify the location of any 2 

Easement area whether permanent or temporary at their sole discretion. 3 

Regardless, if Landowner has taken prior steps relative the their property in 4 

preparation or planning of TransCanada’s taking of the initial easement area(s), 5 

the language here does not require TransCanada to compensate the Landowner if 6 

they decide to move the easement anywhere on Landowners property. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interests. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 11 

transfer and be applicable to any future owner of the Land in question without the 12 

ability of the future Landowner to modify or negotiate any of the language in 13 

question to which it will be held to comply. 14 

Q:  What is the next concern you have with the Easement language? 15 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 16 

Easement to any person, company, country, etc. at their sole discretion at anytime 17 

to anyone. This also means that any buyer of the easement could do the same to a 18 

third buyer and so on forever. There is no change of control or sale provision in 19 

place to protect the Landowner or Nebraska or to provide compensation for such 20 

change of control or ownership. It is not conducive to the protection of property 21 

rights or economic interests to allow unilateral unrestricted sale of the Easement 22 

thereby forcing upon the Landowner and our State a new unknown Easement 23 

owner. 24 

Q:  What is the next concern you have with the Easement language? 25 

A: There are many terms in the Easement that are either confusing or undefined terms 26 

that are without context as to whether or not the Landowner would have any say 27 

so in determining what these terms mean or if the evaluation is solely in 28 

TransCanada’s control. Some of these vague undefined terms are as follows: 29 
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i. “pipeline installation activities” 1 

ii. “availability of labor and materials”  2 

iii. “commercially reasonable costs and expenses”  3 

iv. “reasonably anticipated and foreseeable costs and expenses”  4 

v. “yield loss damages” 5 

vi. “diminution in the value of the property”  6 

vii. “substantially same condition”  7 

viii. “an actual or potential hazard”  8 

ix. “efficient”  9 

x. “convenient”  10 

xi. “endangered”  11 

xii. “obstructed”  12 

xiii. “injured”  13 

xiv. “interfered with”  14 

xv. “impaired”  15 

xvi. “suitable crossings”  16 

xvii. “where rock is encountered”  17 

xviii. “as nearly as practicable”  18 

xix. “pre-construction position”  19 

xx. “pre-construction grade”  20 

xxi. “various engineering factors”    21 

Each one of these above terms and phrases as read in the context of the Easement 22 

could be problematic in many ways. Notably, undefined terms tend to only get 23 

definition in further legal proceedings after a dispute arises and the way the 24 

Easement is drafted, TransCanada has sole power to determine when and if a 25 

particular situation conforms with or triggers rights affected by these terms. For 26 

instance, “yield loss damages” should be specifically defined and spelled out 27 

exactly how the landowner is to be compensated and in what events on the front 28 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 29 
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the Landowner is without contractual rights to define these terms or determine 1 

when rights related to them trigger and what the affects may be. 2 

Q: Do you have any other concerns about the Easement language that you can 3 

think of at this time? 4 

A: I reserve the right to discuss any additional concerns that I think of at the time of 5 

my live testimony in August. 6 

Q: Based upon what you have shared with the Commission above regarding 7 

TransCanada’s proposed Easement terms and agreement, do you believe 8 

those to be reasonable or just, under the circumstances of the pipeline’s 9 

impact upon you and your land? 10 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 11 

discussed previously. 12 

Q: Did TransCanada ever offer you financial compensation for the rights that 13 

they sought to obtain in your land, and for what they sought to prevent you 14 

and any future land owner of your property from doing in the future? 15 

A: Yes, we received an offer from them. 16 

Q: As the owner of the land in question and as the person who knows it better 17 

than anyone else, do you believe that TransCanada offered you just, or fair, 18 

compensation for all of what they proposed to take from you so that their tar 19 

sands pipeline could be located across your property? 20 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 21 

offer for all the potential impacts and effects and the rights that I’m giving up, and 22 

what we will be prevented from doing in the future and how their pipeline would 23 

impact my property for ever and ever. 24 

Q: Has TransCanada at any time offered to compensate you annually, such as 25 

wind farm projects do, for the existence of their potential tar sands pipeline 26 

across your property. 27 

A: No, never. 28 
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Q: At any time did TransCanada present you with or request that you, as the 1 

owner of the land in question, sign and execute a document called, “Advanced 2 

Release of Damage Claims and Indemnity Agreement?” 3 

A: Yes, they did and it was included in the County Court lawsuit against us. 4 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 5 

“Advanced Release of Damage Claims and Indemnity Agreement? 6 

A: Yes, it is. 7 

Q: What was your understanding of that document? 8 

A: When I read that document in the plain language of that document, it was my 9 

understanding that TransCanada was attempting to pay me a very small amount at 10 

that time in order for me to agree to give up my rights to be compensated from 11 

them in the future related to any damage or impact they may have upon my 12 

property “arising out of, in connection with, or alleged to resulted from 13 

construction or surveying over, under or on” my land. 14 

Q: Did you ever sign that document? 15 

A: No, I did not. 16 

Q: Why not? 17 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 18 

sum of money when I have no idea how bad the impacts or damages that they, or 19 

their contractors, or subcontractors, or other agents or employees, may cause on 20 

my land at any time in the future that resulted from the construction or surveying 21 

or their activities upon my land. 22 

Q: When you reviewed this document, what did it make you feel? 23 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 24 

shield themselves against known and foreseeable impacts that their pipeline, and 25 

the construction of it, would have upon my land.  It made me feel that they knew it 26 

was in their financial interest to pay me as little as possible to prevent me from 27 

ever having the opportunity to seek fair compensation again, and that this must be 28 
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based upon their experience of unhappy landowners and situations in other places 1 

where they have built pipelines. 2 

Q: Has TransCanada ever contacted you and specifically asked you if you 3 

thought their proposed location of their proposed pipeline across your land 4 

was in your best interest? 5 

A: No, they have not. 6 

Q: Has TransCanada ever contacted you and specifically asked you if you 7 

thought their proposed location of their proposed pipeline across your land 8 

was in the public interest of the State of Nebraska? 9 

A: No, they have not. 10 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 11 

Takings Clause? 12 

A: Yes, I am. 13 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 14 

an American citizens property? 15 

A: My understanding is that, according to the United States Constitution, that if the 16 

government is going to take land for public use, then in that case, or by taking for 17 

public use, it can only occur if the private land owner is compensated justly, or 18 

fairly. 19 

Q: Has TransCanada ever contacted you specially to explain the way in which 20 

the public could use its proposed Keystone XL Pipeline? 21 

A: No, they have not. 22 

Q: Can you think of any way in which the public, that is the citizens of the State 23 

of Nebraska, can directly use the proposed TransCanada Keystone XL 24 

Pipeline, as it dissects the State of Nebraska? 25 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 26 

public benefits from this pipeline in any way, how they can use it any way, or how 27 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 28 

that the only reason it’s proposed to come through Nebraska, is that because we 29 
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are geographically in the way from between where the privately-owned Tar Sands 1 

are located to where TransCanada wants to ship the Tar Sands to refineries in 2 

Houston, Texas. 3 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 4 

crude petroleum, or oil and petroleum by-products that you would like to 5 

ship in its pipeline? 6 

A: No, it has not. 7 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-8 

products that you, at this time or any time in the future, would desire to place 9 

for transport within the proposed TransCanada Keystone XL Pipeline? 10 

A: No, I do not. 11 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 12 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-13 

products within the proposed TransCanada Keystone XL Pipeline? 14 

A: No, I do not.  I’ve never heard of such a person or company like that. 15 

Q: Do you pay property taxes for the land that would be affected and impacted 16 

at the proposed TransCanada Keystone XL Pipeline? 17 

A: Yes, I do. 18 

Q: Why do you pay property taxes on that land? 19 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 20 

of that property. 21 

Q: Because you follow the law and pay property taxes, do you believe you 22 

deserve any special consideration or treatment apart from any other person 23 

or company that pays property taxes? 24 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 25 

just what you do. 26 

Q: Do you believe the fact that you pay property taxes entitles you to special 27 

treatment of any kind, or special rights of any kind? 28 

A: No, of course not. 29 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.   24 

A: We attended an information meeting with TransCanada one time. During the 25 

questioning I asked if there was a spill if they would put in the contract that they 26 

would clean it. They told me they wouldn’t do that but that the State and Federal 27 

Government would make them do that. We got to hearing about the leaks in 28 

Keystone 1 and were not impressed with their “safe pipeline”.  Not only from the 29 
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spill aspect but just the worry about a potential spill can drive the land value down. 1 

We could have our property value plummet. We have a sandy loam soil here the 2 

back section and where this proposed pipe would go is loose sand over the 3 

Ogallala Aquifer. I’ve concerns about our water here also we have a natural spring 4 

just a short distance from where they have mapped. Our land has a shelterbelt on it 5 

which is very well established the pipeline would tear out a large chuck of that and 6 

we also have a natural gully right by the proposed pipeline route. We have 7 

contracts with Invenergy to place wind towers also in that area and they pay 8 

annually and per tower on your land not just one time and then take your land 9 

forever. We believe in progression of the right kind. 10 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 11 

crude oil pipeline in its preferred location, or ultimate location across the 12 

state of Nebraska? 13 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 14 

or even bullied around and being made to feel scared that they did not have any 15 

options but to sign whatever papers TransCanada told them they had to. I am 16 

aware of folks being threatened that their land would be taken if they didn’t follow 17 

what TransCanada was saying. I am aware of tactics to get people to sign 18 

easements that I don’t believe have any place in Nebraska or anywhere such as 19 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 20 

landowners and convince them they should sign TransCanada’s easement 21 

agreements. I am aware of older folks and widows or widowers feeling they had 22 

no choice but to sign TransCanada’s Easement and they didn’t know they could 23 

fight or stand up for themselves. From a more practical standpoint, I am worried 24 

that according to their answer to our Interrogatory No. 211, TransCanada only 25 

owns and operates one (1) major oil pipeline. They simply do not have the 26 

experience with this type of pipeline and that scares me. There are others but that 27 

is what I can recollect at this time and if I remember more or my recollection is 28 

refreshed I will share those with the Commissioners at the Hearing in August. 29 
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Q: Do you believe TransCanada’s proposed method of compensation to you as a 1 

landowner is reasonable or just? 2 

A: No, I do not. 3 

Q: Do you have any concern about limitations that the construction of this 4 

proposed pipeline across your affected land would prevent construction of 5 

future structures upon the portion of your land affected by the proposed 6 

easement and immediately surrounding areas? 7 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 8 

structures directly across or touching the easement, and it would be unwise and I 9 

would be uncomfortable to build anything near the easement for fear of being 10 

blamed in the future should any damage or difficulty result on my property in 11 

regards to the pipeline. 12 

Q: Do you think such a restriction would impact you economically? 13 

A: Well yes, of course.   14 

Q: How do you think such a restriction would impact you economically? 15 

A: The future of this land may not be exactly how it’s being used as of this moment, 16 

and having the restrictions and limiting my ability to develop my land in certain 17 

ways presents a huge negative economic impact on myself, my family, and any 18 

potential future owner of the property. You have no idea how I or the future owner 19 

may want to use this land in the future or the other land across Nebraska 20 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 21 

ago it would have been hard to imagine all the advances that we have now or how 22 

things change. Because the Easement is forever and TransCanada gets the rights in 23 

my land forever we have to think with a very long term view. By placing their 24 

pipeline on under across and through my land that prevents future development 25 

which greatly negatively impacts future taxes and tax revenue that could have 26 

been generated by the County and State but now will not. When you look at the 27 

short blip of economic activity that the two years of temporary construction efforts 28 
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may bring, that is far outweighed by the perpetual and forever loss of opportunity 1 

and restrictions TransCanada is forcing upon us and Nebraska. 2 

Q: Do you have any concerns about the environmental impact of the proposed 3 

pipeline? 4 

A: Yes, I do.   5 

Q: What are some of those concerns? 6 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 7 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 8 

a detrimental impact upon the environment of my land specifically, as well as the 9 

lands near my land and surrounding the proposed pipeline route. 10 

Q: Do you have any other environmental concerns? 11 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 12 

construction and/or maintenance and operation. I am concerned about spills and 13 

leaks that TransCanada has had in the past and will have in the future. This could 14 

be catastrophic to my operations or others and to my county and the State. 15 

Q: Do you have any thoughts regarding if there would be an impact upon the 16 

natural resources on or near your property due to the proposed pipeline? 17 

A: Yes, I believe that any construction, operation, and/or maintenance of the 18 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 19 

resources of my land, and the lands near and surrounding the proposed pipeline 20 

route. 21 

Q: Do you have any worries about potential impacts from the proposed pipeline 22 

to the soil of your land, or land near you? 23 

A: Yes, I believe that any construction, operation, and/or maintenance of the 24 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 25 

land, as well as land along and surrounding the proposed pipeline route.  This 26 

includes, but is not limited to, the reasons that we discussed above of disturbing 27 

the soil composition and makeup as it has naturally existed for thousands and 28 

millions of years during the construction process, and any future maintenance or 29 
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removal process.  I’m gravely concerned about the fertility and the loss of 1 

economic ability of my property to grow the crops, or grow the grasses, or grow 2 

whatever it is at that time they exist on my property or that I may want to grow in 3 

the future, or that a future owner may want to grow.  The land will never be the 4 

same from as it exists now undisturbed to after it is trenched up for the proposed 5 

pipeline. 6 

Q: Do you have any concerns about the potential impact of the proposed pipeline 7 

upon the groundwater over your land, or surrounding lands? 8 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 9 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 10 

groundwater of not only under my land, but also near and surrounding the pipeline 11 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 12 

simple and it is simply too valuable to our State and the country to put at 13 

unreasonable risk. 14 

Q: Do you have any concern about the potential impact of the proposed pipeline 15 

upon the surface water on, or near or around your land? 16 

A: Yes, I have significant concerns that any construction, operation, and/or 17 

maintenance of the proposed Keystone XL Pipeline would have detrimental 18 

impact upon the surface water of not only within my property boundary, but along 19 

and near and surrounding the pipeline route, and in fact, across the state of 20 

Nebraska.   21 

Q: Do you have any concern about the potential impacts of the proposed pipeline 22 

upon the wildlife and plants, other than your growing crops on or near your 23 

land? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

wildlife and the plants, not only that are located on or can be found upon my land, 27 

but also near and along the proposed pipeline route. 28 
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Q: Do you have any concerns about the effects of the proposed pipeline upon the 1 

fair market value of your land? 2 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 3 

pipeline underneath and across and through my property will negatively affect the 4 

fair market value at any point in the future, especially at that point in which I 5 

would need to sell the property, or someone in my family would need to sell the 6 

property.  I do not believe, and certainly would not be willing to pay, the same 7 

price for land that had the pipeline located on it, versus land that did not.  I hope 8 

there is never a point where I’m in a position where I have to sell and have to 9 

realize as much value as I can out of my land.  But because it is my single largest 10 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 11 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 12 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 13 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 14 

not to mention all of the rights you give up by the nature of having the pipeline 15 

due to having the easement that we have previously discussed, for any reasonable 16 

person to think that the existence of the pipeline would not negatively affect my 17 

property’s value. 18 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 19 

testimony? 20 

A: Yes, I have. 21 

Q: Where have you seen that before? 22 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    23 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 24 

believe the portion of the alternative route in Nebraska essentially twins or 25 

parallels Keystone I.  26 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 27 

Application, and as found on Attachment No. 7, here to your testimony, is in 28 

the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe that the Keystone mainline alternative route as shown on 2 

Attachment No. 7 included with your testimony here is a major oil pipeline 3 

route that is in the public interest of Nebraska? 4 

A: No, I do not. 5 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 6 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe there is any potential route for the proposed Keystone XL 9 

Pipeline across, within, under, or through the State of Nebraska that is in the 10 

public interest of the citizens of Nebraska? 11 

A: No, I do not. 12 

Q: Why do you hold that belief? 13 

A: Because there simply is no public interest based on all of the factors that I am 14 

aware and that I have read and that I have studied that this Commission is to 15 

consider that would establish that a for-profit foreign-owned pipeline that simply 16 

crosses Nebraska because we are geographically in the way between where tar 17 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 18 

public interest of Nebraskans. We derive no benefit from this project. It is not for 19 

public use. Nebraska is simply in the way and when all considerations are taken in 20 

there is no net benefit of any kind for Nebraska should this project be placed in our 21 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 22 

the negative impacts and concerns. 23 

Q: What do you think about the applicant, TransCanada’s argument that it’s 24 

preferred route for its proposed Keystone XL Pipeline is in the public interest 25 

of Nebraska because it may bring temporary jobs during the construction 26 

phase to Nebraska? 27 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 28 

temporary or on a permanent basis, don’t come with a project that has all the 29 
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potential and foreseeable negative impacts, many of which we have discussed here 1 

and other witnesses throughout the course of this hearing have and will discuss.  If 2 

I decide to hire and employ someone to help me out in my farming or ranching 3 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 4 

to my land or my town or my county or my state.  And I’ve hired someone who is 5 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 6 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 7 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 8 

from TransCanada’s own statements that the jobs numbers they originally touted 9 

were determined to be a minute fraction of the permanent jobs that had been 10 

projected. According to their answer to our Interrogatory No. 191, TransCanada 11 

has created only thirty-four (34) jobs within Nebraska working specifically on 12 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 13 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 14 

Further, according to their answer to Interrogatory No. 199, TransCanada would 15 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 16 

constructed on its Preferred Route or its Mainline Alternative Route. 17 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 18 

because it would cross your land? 19 

A: No, absolutely not.  I am opposed to this project because it is not in the public 20 

interest, neither within my community nor within our state. 21 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 22 

was to cross someone else’s land? 23 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 24 

the fear and anxiety and potential foreseeable risks and negative impacts that this 25 

type of a project carrying this type of product brings foisted upon anyone in this 26 

state or any other state. 27 

Q: Do you think there is any intelligent route for the proposed Keystone XL 28 

Pipeline to cross the state of Nebraska? 29 
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A: I don’t believe there is an intelligent route because as I have stated I don’t believe 1 

this project anywhere within Nebraska is within the public interest.  However, if 2 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 3 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 4 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 5 

preferred route and the mainline alternative routes are economic liabilities our 6 

state cannot risk. 7 

Q: What do you rely upon to make that statement? 8 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 9 

already exists in that area is reason enough as it is not in our best interest or the 10 

public interests to have more major oil pipelines crisscrossing our state. Second, 11 

they have all the infrastructure already there in terms of relationships with the 12 

counties and local officials and first responders along that route. Third, they have 13 

already obtained easements from all the landowners along that route and have 14 

relationships with them. Fourth, that route avoids our most sensitive soils, the 15 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 16 

Aquifer. Sixth, they have already studied that route and previously offered it as an 17 

alternative. Seventh, it just makes the most sense that as a state we would have 18 

some intelligent policy of energy corridors and co-locating this type of 19 

infrastructure near each other. 20 

Q: Have you fully expressed each and every opinion, concern, or fact you would 21 

like the Public Service Commissioners to consider in their review of 22 

TransCanada’s Application? 23 

A: No, I have not. I have shared that which I can think of as of the date I signed this 24 

document below but other things may come to me or my memory may be 25 

refreshed and I will add and address those things at the time of the Hearing in 26 

August and address any additional items at that time as is necessary. Additionally, 27 

I have not had an adequate amount of time to receive and review all of 28 

TransCanada’s answers to our discovery and the discovery of others so it was 29 
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impossible to competently and completely react to that in my testimony here and I 1 

reserve the right to also address anything related to discovery that has not yet 2 

concluded as of the date I signed this document below. Lastly, certain documents 3 

requested have not yet been produced by TransCanada and therefore I may have 4 

additional thoughts on those I will also share at the hearing as needed. 5 

Q: What is it that you are requesting the Public Service Commissioners do in 6 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 7 

across Nebraska? 8 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 9 

a temporary job spike that this project may bring to a few counties and beyond the 10 

relatively small amount of taxes this proposed foreign pipeline would possibly 11 

generate.  And, instead think about the perpetual and forever impacts of this 12 

pipeline as it would have on the landowners specifically, first and foremost, but 13 

also thereby upon the entire state of Nebraska, and to determine that neither the 14 

preferred route nor the Keystone mainline alternative route are in the public 15 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 16 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 17 

an application for a route in Nebraska, that the only potential route that would 18 

make any intelligent sense whatsoever would be twinning or near paralleling of 19 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 20 

sense to add yet another major oil pipeline crisscrossing our state creating new 21 

pumping stations, creating new impacts on additional counties and communities 22 

and going through all of the court processes with myself and other landowners like 23 

me when this applicant already has relationships with the landowners, the towns 24 

and the communities along Keystone I, and that Keystone I is firmly outside of the 25 

sand hills and a significantly further portion away from the heart of the Ogallala 26 

Aquifer than the preferred route or the Keystone mainline alternative route. 27 
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Q: Are all of your statements in your testimony provided above true and 1 

accurate as of the date you signed this document to the best of your 2 

knowledge? 3 

A: Yes, they are. 4 

Q: Thank you, I have no further questions at this time and reserve the right to 5 

ask you additional questions at the August 2017 Hearing. 6 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Earl Miller. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Beverly Miller. 16 



2 
 

Q: If you have children how many do you have? 1 

A: We have 3 daughters. 2 

Q: If you have grandchildren how many do you have? 3 

A: We have 5 grandchildren and 4 great-grandchildren. 4 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 5 

and or your family? 6 

A. Yes. 7 

Q:  How long the land has been in your family? 8 

A: We have owned this land for over 40 years.   9 

Q: Do you earn any income from this land? 10 

A: Yes. 11 

Q: Have you depended on the income from your land to support your livelihood 12 

or the livelihood of your family? 13 

A: Yes. 14 

Q: Have you ever in the past or have you thought about in the future leasing all 15 

or a portion of your land in question here? 16 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 17 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 18 

all the restrictions and risks and potential negative impacts to farming or ranching 19 

operations as opposed to land that did not have those same risks. If I was looking 20 

to lease or rent ground I would pay more for comparable non-pipeline land than I 21 

would for comparable pipeline land and I think most folks would think the same 22 

way. This is another negative economic impact that affects the landowner and the 23 

county and the state and will forever and ever should TransCanada’s preferred or 24 

mainline alternative routes be approved. If they were to twin or closely parallel to 25 

Keystone I the vast majority of landowners would be those that already have a 26 

pipeline so there would be considerable less new incremental negative impacts. 27 

Q: Do you have similar concerns about selling the land? 28 
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A: Well I hope not to have to sell the land in my lifetime but times change and you 1 

never know what is around the corner and yes I am concerned that if another piece 2 

of ground similar to mine were for sale and it did not have the pipeline and mine 3 

did that I would have a lower selling price. I think this would be true for pipeline 4 

ground on both the preferred and mainline alternative routes. 5 

Q:  What is your intent with your land after you die? 6 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 7 

to come but I have thought about getting out if this pipeline were to come through. 8 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 9 

Pipeline would cross the land described above and owned by you? 10 

A: Yes. 11 

Q: Were you or an entity for which you are a member, shareholder, or director 12 

previously sued by TransCanada Keystone Pipeline, LP? 13 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 14 

petition for condemnation against our land so it could place its proposed pipeline 15 

within an easement that it wanted to take from us on our land. 16 

Q: Did you defend yourself and your land in that condemnation action? 17 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 18 

and expenses in our resistance of TransCanada’s lawsuit against us. 19 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 20 

incurred? 21 

A: No, they have not. 22 

Q: In its lawsuit against you, did TransCanada identify the amount of your 23 

property that it wanted to take for its proposed pipeline? 24 

A: The lawsuit against us stated they would take the amount of property that is 25 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 26 

and equipment reasonably necessary to operate the pipeline. 27 

Q: Did TransCanada define what they meant by “property that is reasonably 28 

necessary”? 29 



4 
 

A: No, they did not. 1 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 2 

property portion of your land? 3 

A: Yes, they did. 4 

Q: Did TransCanada describe what rights it proposed to take related to the 5 

eminent domain property on your land? 6 

A: Yes, they did. 7 

Q: What rights that they proposed to take did they describe? 8 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 9 

operate, and maintain the pipeline and the plant and equipment reasonably 10 

necessary to operate the pipeline, specifically including surveying, laying, 11 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 12 

reconstructing, removing and abandoning one pipeline, together with all fittings,  13 

cathodic protection equipment, pipeline markers, and all their equipment and 14 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 15 

petroleum products, and all by-products thereof.” 16 

Q: Prior to filing an eminent domain lawsuit to take your land that 17 

TransCanada identified, do you believe they attempted to negotiate in good 18 

faith with you? 19 

A: No, I do not. 20 

Q: Did TransCanada at any time approach you with or deliver to you their 21 

proposed easement and right-of-way agreement? 22 

A: Yes, they did. 23 

Q: At the time you reviewed TransCanada’s easement and right-of-way 24 

agreement, did you understand that they would be purchasing a fee title 25 

interest in your property or that they were taking something else? 26 

A: I understood that they proposed to have the power to take both a temporary 27 

construction easement that could last for a certain period of time and then also a 28 

permanent easement which they described to be 50 feet across or in width, and 29 
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that would run the entire portion of my property from where a proposed pipeline 1 

would enter my property until where it would exit the property. 2 

Q: Is the document included with your testimony here as Attachment No. 3, a 3 

true and accurate copy of TransCanada’s proposed Easement and Right-of-4 

Way agreement that they included with their condemnation lawsuit against 5 

you? 6 

A: Yes, it is. 7 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 8 

and Right-of-Way agreement? 9 

A: Yes, I have. 10 

Q: What is your understanding of the significance of the Easement and Right-of-11 

Way agreement as proposed by TransCanada? 12 

A: My understanding is that this is the document that will govern all of the rights and 13 

obligations and duties as well as the limitations of what I can and cannot do and 14 

how I and any future landowner and any person I invite to come onto my property 15 

must behave as well as what TransCanada is and is not responsible for and how 16 

they can use my land. 17 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 18 

agreement do you have any concerns about any portions of it or any of the 19 

language either included in the document or missing from the proposed 20 

document? 21 

A: Yes, I have a number of significant concerns and worries about the document and 22 

how the language included and the language not included potentially negatively 23 

impacts my land and thereby potentially negatively impacts my community and 24 

my state.   25 

Q: I would like you to walk the Commissioners through each and every one of 26 

your concerns about TransCanada’s proposed Easement and Right-of-Way 27 

agreement so they can develop an understanding of how that language and 28 

the terms of that contract, in your opinion, potentially negatively impacts you 29 
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and your land.  So, if you can start at the beginning of that document and 1 

let’s work our way through it, okay? 2 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 3 

Easement and Right-of-Way agreement and how it negatively could affect my 4 

property rights and my economic interests. 5 

Q. Okay, let’s start with your first concern please. 6 

A: The very first sentence talks about consideration or how much money they will 7 

pay to compensate me for all of the known and unknown affects and all of the 8 

rights I am giving up and for all the things they get to do to my land and for what 9 

they will prevent me from doing on my land and they only will pay me one time at 10 

the signing of the easement agreement. That is a huge problem. 11 

Q: Explain to the Commissioners why that is a problem. 12 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 13 

landowner because they want to have my land forever for use as they see fit so 14 

they can make a daily profit from their customers. If I was to lease ground from 15 

my neighbor I would typically pay twice a year every year as long as they granted 16 

me the rights to use their land. That only makes sense – that is fair. If I was going 17 

to rent a house in town I would typically pay monthly, every month until I gave up 18 

my right to use that house. By TransCanada getting out on the cheap and paying 19 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 20 

revenue collection on the money I would be paid and then pay taxes on and 21 

contribute to this state and this country. It is money I would be putting back into 22 

my local community both spending and stimulating the local economy and 23 

generating more economic activity right here. Instead TransCanada’s shareholders 24 

keep all that money and it never finds its way to Nebraska.  25 

Q: What is your next concern? 26 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 27 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 28 

limited partnership…” and I have no idea who that really is. I have no idea who is 29 
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forcing this pipeline on us or who the owners of the entities are, or what are the 1 

assets backing this limited partnership, or who the general partner is, or who all 2 

the limited partners are, and who makes up the ownership of the these partners or 3 

the structure or any of the basic things you would want to know and understand if 4 

you would want to do business with such an outfit. According to TransCanada’s 5 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 6 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 7 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 8 

basically nothing. That is really scary since the general partner has the liability but 9 

virtually none of the ownership and who knows if it has any other assets. 10 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 11 

percent clear on exactly who could become the owner of over 275 miles of 12 

Nebraska land? 13 

A:  No. 14 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 15 

percent clear on exactly who will be operating and responsible for 16 

approximately 275 miles of tar sands pipeline underneath and through 17 

Nebraska land? 18 

A:  No. 19 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 20 

and the State of Nebraska of TransCanada’s easement terms. 21 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 22 

called “Grantee”)…” and this concerns me because it would allow their easement 23 

to be transferred or sold to someone or some company or country or who knows 24 

what that I don’t know and who we may not want to do business with. This 25 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 26 

bidder that could have terrible impacts upon all of Nebraska depending upon who 27 

may buy it and I don’t know of any safeguards in place for us or the State to veto 28 
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or have any say so in who may own, operate, or be responsible for this pipeline in 1 

the future. 2 

Q: Do you think that type of uncertainty and lack of control over a major piece 3 

of infrastructure crossing our State is in the public interest? 4 

A: No, certainly not, in fact, just the opposite. 5 

Q: What’s next? 6 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 7 

really concerns me. Why does the easement and right-of-way have to be perpetual 8 

and permanent? That is the question myself and my family want an answer to. 9 

Perpetual to me is like forever and that doesn’t make sense. 10 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 11 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 12 

data proving there is a perpetual supply of tar sands. I am not aware in 13 

TransCanada’s application where it proves there is a perpetual necessity for this 14 

pipeline. My understanding of energy infrastructure like wind towers is they have 15 

a decommission plan and actually take the towers down when they become 16 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 17 

will, and I want my family or future Nebraska families to have that land as 18 

undisturbed as possible and it is not in my interest or the public interest of 19 

Nebraska to be forced to give up perpetual and permanent rights in the land for 20 

this specific kind of pipeline project. 21 

Q: Okay, what is your next concern? 22 

A: The easement language includes all these things TransCanada can do and it says 23 

“…abandoning in place…” so they can just leave this pipeline under my ground 24 

until the end of time just sitting there while they are not using it, but I am still 25 

prevented from doing on my land and using my land what I would like. If I owned 26 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 27 

there. It doesn’t make sense and it scares me and it is not in my interest or the 28 

public interest of Nebraska to allow this. 29 



9 
 

Q: Now it looks like we are ready to go to the second page of the Easement is that 1 

right? 2 

A: Yes. 3 

Q: So now on the second page of the Easement what are your concerns? 4 

A: Here the Easement identifies a 24-month deadline to complete construction of the 5 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 6 

starts to run from the moment “actual pipeline installation activities” begin on 7 

Landowners property. It appears that TransCanada would define this phrase as 8 

needed. It would be wise to explain what types of TransCanada action constitutes  9 

“installation activity” For instance, would the placement and storage of an 10 

excavator or other equipment on or near the Easement property be an activity or 11 

would earth have to be moved before the activity requirement is triggered. This 12 

vague phrase is likely to lead to future disputes and litigation that is not in the best 13 

interest of the welfare of Nebraska and would not protect property interests. The 14 

24-months can also be extended in the case of “force majeure.” My understanding 15 

is that force majeure is often used to insulate a party to a contract when events 16 

occur that are completely out of their control. In TransCanada’s easement this is 17 

expanded to include “without limitation…availability of labor and materials.” 18 

Extending this language to labor and materials is problematic because these are 19 

two variables that TransCanada does have some or significant control over and to 20 

allow extension of the 24-month period over events not truly out of the control of 21 

TransCanada and without further provision for compensation for the Landowner is 22 

not conducive to protection of property rights. 23 

Q: Okay, what is your next concern? 24 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 25 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 26 

reasonable costs and expenses” will pay for damages caused but then limits 27 

TransCanada’s liability to certain circumstances. There is no definition of 28 

“commercially reasonable” and no stated right that the Landowner would get to 29 
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determine the amounts of cost or expense that is “commercially reasonable.”  1 

TransCanada excepts out from their liability any damages that are caused by 2 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 3 

Landowner. It is understandable that if the Landowner were to willfully and 4 

intentionally cause damages to the pipeline that Landowner should be liable. 5 

However, anything short of willful misconduct should be the lability of 6 

TransCanada who is subjecting the pipeline on the Landowner and who is making 7 

a daily profit from that pipeline. When evaluating the impact on property rights of 8 

this provision, you must consider the potentially extremely expensive fight a 9 

Landowner would have over this question of whether or not damage was an act of 10 

negligence. Putting this kind of potential liability upon the Landowner is 11 

incredibly problematic and is detrimental to the protection of property rights. I 12 

don’t think this unilateral power which I can’t do anything about as the landowner 13 

is in the best economic interest of the land in question or the State of Nebraska for 14 

landowners to be treated that way. 15 

Q: Is there any specific event or example you are aware of that makes this 16 

concern more real for you? 17 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 18 

Nemaha County, Nebraska landowner farmers who accidently struck two 19 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 20 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 21 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 22 

copy of the Federal Court Complaint is here as Attachment No. 4. 23 

Q: What is your next concern with the Easement language? 24 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 25 

they choose unless 1) any Landowner use interferes in any way with 26 

TransCanada’s exercise of any of its rights within the Easement, or 2) 27 

TransCanada decides to take any action on the property it deems necessary to 28 

prevent injury, endangerment or interference with anything TransCanada deems 29 
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necessary to do on the property. Landowner is also forbidden from excavating 1 

without prior authorization by TransCanada. So my understanding is that 2 

TransCanada will unilaterally determine what Landowner can and can’t do based 3 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 4 

could also completely deny my request to excavate. Further, TransCanada retains 5 

all “privileges necessary or convenient for the full use of the rights” granted to 6 

them in the Easement. Again, TransCanada unilaterally can decide to the 7 

detriment of the property rights of Landowner what TransCanada believes is 8 

necessary or convenient for it. And there is no option for any additional 9 

compensation to landowner for any right exercised by TransCanada that leads to 10 

the removal of trees or plants or vegetation or buildings or structures or facilities 11 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 12 

rights without having to compensate Landowner for such further destruction or 13 

losses are not conducive to the protection of property rights or economic interest. 14 

Q:  What is the next concern you have? 15 

A: The Easement also allows some rights for Landowner but restricts them at the 16 

same time and again at the sole and unilateral decision making of TransCanada. 17 

TransCanada will determine if the actions of Landowner might in anyway 18 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 19 

any appurtenances thereon to the pipeline itself or to their access to the Easement 20 

or within the Easement and TransCanada retains the right at any time, whether 21 

during growing season or not, to travel “within and along Easement Area on foot 22 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 23 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 24 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 25 

undefined and unilateral restrictions are not conducive to the protection of 26 

property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: The Easement allows TransCanada sole discretion to burn or chip or bury under 1 

Landowner’s land any debris of any kind without any input or power of 2 

Landowner to demand an alternative method or location of debris disposal. Such 3 

unilateral powers would negatively affect Landowners property are not conducive 4 

to the protection of property rights or economic interest. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 7 

“where rock is encountered” mean and why does TransCanada solely get to 8 

determine whether or not this phrase is triggered. This phrase could be used to 9 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 10 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 11 

affect Landowners property are not conducive to the protection of property rights. 12 

A shallow pipeline is much more likely to become a danger and liability in the 13 

future given farming operations and buried irrigation lines and other factors 14 

common to the current typical agricultural uses of the land in question impacted 15 

by TransCanada’s preferred pipeline route. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: There are more vague concepts solely at the determination of TransCanada such as 18 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 19 

possible.” There is nothing here that defines this or provides a mechanism for 20 

documenting or memorializing “pre-construction position” so as to minimize 21 

costly legal battles or wasted Landowner time attempting to recreate the soil 22 

condition on their fields or pasture. Such unilateral powers would negatively affect 23 

Landowners property are not conducive to the protection of property rights or 24 

economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 27 

appurtenances thereto in place on, under, across, or through Nebraska land at any 28 

time it chooses. There is no provision for Landowner compensation for such 29 
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abandonment nor any right for the Landowner to demand removal. Such unilateral 1 

powers would negatively affect Landowners property are not conducive to the 2 

protection of property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: TransCanada has the power to unilaterally move or modify the location of any 5 

Easement area whether permanent or temporary at their sole discretion. 6 

Regardless, if Landowner has taken prior steps relative to their property in 7 

preparation or planning of TransCanada’s taking of the initial easement area(s), 8 

the language here does not require TransCanada to compensate the Landowner if 9 

they decide to move the easement anywhere on Landowners property. Such 10 

unilateral powers would negatively affect Landowners property are not conducive 11 

to the protection of property rights or economic interests. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 14 

transfer and be applicable to any future owner of the Land in question without the 15 

ability of the future Landowner to modify or negotiate any of the language in 16 

question to which it will be held to comply. 17 

Q:  What is the next concern you have with the Easement language? 18 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 19 

Easement to any person, company, country, etc. at their sole discretion at any time 20 

to anyone. This also means that any buyer of the easement could do the same to a 21 

third buyer and so on forever. There is no change of control or sale provision in 22 

place to protect the Landowner or Nebraska or to provide compensation for such 23 

change of control or ownership. It is not conducive to the protection of property 24 

rights or economic interests to allow unilateral unrestricted sale of the Easement 25 

thereby forcing upon the Landowner and our State a new unknown Easement 26 

owner. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: There are many terms in the Easement that are either confusing or undefined terms 1 

that are without context as to whether or not the Landowner would have any say 2 

so in determining what these terms mean or if the evaluation is solely in 3 

TransCanada’s control. Some of these vague undefined terms are as follows: 4 

i. “pipeline installation activities” 5 

ii. “availability of labor and materials”  6 

iii. “commercially reasonable costs and expenses”  7 

iv. “reasonably anticipated and foreseeable costs and expenses”  8 

v. “yield loss damages” 9 

vi. “diminution in the value of the property”  10 

vii. “substantially same condition”  11 

viii. “an actual or potential hazard”  12 

ix. “efficient”  13 

x. “convenient”  14 

xi. “endangered”  15 

xii. “obstructed”  16 

xiii. “injured”  17 

xiv. “interfered with”  18 

xv. “impaired”  19 

xvi. “suitable crossings”  20 

xvii. “where rock is encountered”  21 

xviii. “as nearly as practicable”  22 

xix. “pre-construction position”  23 

xx. “pre-construction grade”  24 

xxi. “various engineering factors”    25 

Each one of these above terms and phrases as read in the context of the Easement 26 

could be problematic in many ways. Notably, undefined terms tend to only get 27 

definition in further legal proceedings after a dispute arises and the way the 28 

Easement is drafted, TransCanada has sole power to determine when and if a 29 
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particular situation conforms with or triggers rights affected by these terms. For 1 

instance, “yield loss damages” should be specifically defined and spelled out 2 

exactly how the landowner is to be compensated and in what events on the front 3 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 4 

the Landowner is without contractual rights to define these terms or determine 5 

when rights related to them trigger and what the affects may be. 6 

Q: Do you have any other concerns about the Easement language that you can 7 

think of at this time? 8 

A: I reserve the right to discuss any additional concerns that I think of at the time of 9 

my live testimony in August. 10 

Q: Based upon what you have shared with the Commission above regarding 11 

TransCanada’s proposed Easement terms and agreement, do you believe 12 

those to be reasonable or just, under the circumstances of the pipeline’s 13 

impact upon you and your land? 14 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 15 

discussed previously. 16 

Q: Did TransCanada ever offer you financial compensation for the rights that 17 

they sought to obtain in your land, and for what they sought to prevent you 18 

and any future land owner of your property from doing in the future? 19 

A: Yes, we received an offer from them. 20 

Q: As the owner of the land in question and as the person who knows it better 21 

than anyone else, do you believe that TransCanada offered you just, or fair, 22 

compensation for all of what they proposed to take from you so that their tar 23 

sands pipeline could be located across your property? 24 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 25 

offer for all the potential impacts and effects and the rights that I’m giving up, and 26 

what we will be prevented from doing in the future and how their pipeline would 27 

impact my property for ever and ever. 28 
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Q: Has TransCanada at any time offered to compensate you annually, such as 1 

wind farm projects do, for the existence of their potential tar sands pipeline 2 

across your property. 3 

A: No, never. 4 

Q: At any time did TransCanada present you with or request that you, as the 5 

owner of the land in question, sign and execute a document called, “Advanced 6 

Release of Damage Claims and Indemnity Agreement?” 7 

A: Yes, they did and it was included in the County Court lawsuit against us. 8 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 9 

“Advanced Release of Damage Claims and Indemnity Agreement? 10 

A: Yes, it is. 11 

Q: What was your understanding of that document? 12 

A: When I read that document in the plain language of that document, it was my 13 

understanding that TransCanada was attempting to pay me a very small amount at 14 

that time in order for me to agree to give up my rights to be compensated from 15 

them in the future related to any damage or impact they may have upon my 16 

property “arising out of, in connection with, or alleged to resulted from 17 

construction or surveying over, under or on” my land. 18 

Q: Did you ever sign that document? 19 

A: No, I did not. 20 

Q: Why not? 21 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 22 

sum of money when I have no idea how bad the impacts or damages that they, or 23 

their contractors, or subcontractors, or other agents or employees, may cause on 24 

my land at any time in the future that resulted from the construction or surveying 25 

or their activities upon my land. 26 

Q: When you reviewed this document, what did it make you feel? 27 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 28 

shield themselves against known and foreseeable impacts that their pipeline, and 29 
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the construction of it, would have upon my land.  It made me feel that they knew it 1 

was in their financial interest to pay me as little as possible to prevent me from 2 

ever having the opportunity to seek fair compensation again, and that this must be 3 

based upon their experience of unhappy landowners and situations in other places 4 

where they have built pipelines. 5 

Q: Has TransCanada ever contacted you and specifically asked you if you 6 

thought their proposed location of their proposed pipeline across your land 7 

was in your best interest? 8 

A: No, they have not. 9 

Q: Has TransCanada ever contacted you and specifically asked you if you 10 

thought their proposed location of their proposed pipeline across your land 11 

was in the public interest of the State of Nebraska? 12 

A: No, they have not. 13 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 14 

Takings Clause? 15 

A: Yes, I am. 16 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 17 

an American citizens property? 18 

A: My understanding is that, according to the United States Constitution, that if the 19 

government is going to take land for public use, then in that case, or by taking for 20 

public use, it can only occur if the private land owner is compensated justly, or 21 

fairly. 22 

Q: Has TransCanada ever contacted you specially to explain the way in which 23 

the public could use its proposed Keystone XL Pipeline? 24 

A: No, they have not. 25 

Q: Can you think of any way in which the public, that is the citizens of the State 26 

of Nebraska, can directly use the proposed TransCanada Keystone XL 27 

Pipeline, as it dissects the State of Nebraska? 28 
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A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 1 

public benefits from this pipeline in any way, how they can use it any way, or how 2 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 3 

that the only reason it’s proposed to come through Nebraska, is that because we 4 

are geographically in the way from between where the privately-owned Tar Sands 5 

are located to where TransCanada wants to ship the Tar Sands to refineries in 6 

Houston, Texas. 7 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 8 

crude petroleum, or oil and petroleum by-products that you would like to 9 

ship in its pipeline? 10 

A: No, it has not. 11 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-12 

products that you, at this time or any time in the future, would desire to place 13 

for transport within the proposed TransCanada Keystone XL Pipeline? 14 

A: No, I do not. 15 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 16 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-17 

products within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not.  I’ve never heard of such a person or company like that. 19 

Q: Do you pay property taxes for the land that would be affected and impacted 20 

at the proposed TransCanada Keystone XL Pipeline? 21 

A: Yes, I do. 22 

Q: Why do you pay property taxes on that land? 23 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 24 

of that property. 25 

Q: Because you follow the law and pay property taxes, do you believe you 26 

deserve any special consideration or treatment apart from any other person 27 

or company that pays property taxes? 28 
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A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 1 

just what you do. 2 

Q: Do you believe the fact that you pay property taxes entitles you to special 3 

treatment of any kind, or special rights of any kind? 4 

A: No, of course not. 5 

Q: Do you believe the fact that you pay property taxes on your land would be 6 

enough to qualify you to have the power of eminent domain to take land of 7 

your neighbors or other people in your county, or other people across the 8 

state of Nebraska? 9 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 10 

I expect an award for or any type of special consideration. 11 

Q: Have you at any time ever employed any person other than yourself? 12 

A: Well, yes I have. 13 

Q: Do you believe that the fact that you have, at some point in your life, 14 

employed one or more other persons entitle you to any special treatment or 15 

consideration above and beyond any other Nebraskan that has also employed 16 

one or more persons? 17 

A: No, of course not. 18 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 19 

have at one point employed another person within this state, entitles you to 20 

preferential treatment or consideration of any kind? 21 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 22 

don’t deserve any special treatment or consideration for that fact. 23 

Q: At the beginning of your statement, you briefly described your property that 24 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 25 

give the Commissioners a sense of specifically how you believe the proposed 26 

Keystone XL Pipeline and its preferred route, which proposes to go across 27 

your land, how it would in your opinion based on your knowledge, 28 

experience, and background of your land, affect it.   29 
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A: I own 840 acres of native grassland in Holt County. This land has been the same 1 

for Nebraska cattlemen for over 100 years. It has even been reported to host 2 

whooping cranes on their annual migration.  My own cow-calf operation has been 3 

peacefully grazing these slews and gravel knobs, and drinking the fresh spring 4 

water for 40 years.  They graze the land half of the year. We also use the land for 5 

winter feed. We planned to develop a gravel pit right where the easement would 6 

be. The pipeline will cut the value of our land in half and stop our pit plan. 7 

TransCanada proposes dissecting the tract of land, crossing 3 of my 8 quarters of 8 

ground.  9 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 10 

crude oil pipeline in its preferred location, or ultimate location across the 11 

state of Nebraska? 12 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 13 

or even bullied around and being made to feel scared that they did not have any 14 

options but to sign whatever papers TransCanada told them they had to. I am 15 

aware of folks being threatened that their land would be taken if they didn’t follow 16 

what TransCanada was saying. I am aware of tactics to get people to sign 17 

easements that I don’t believe have any place in Nebraska or anywhere such as 18 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 19 

landowners and convince them they should sign TransCanada’s easement 20 

agreements. I am aware of older folks and widows or widowers feeling they had 21 

no choice but to sign TransCanada’s Easement and they didn’t know they could 22 

fight or stand up for themselves. From a more practical standpoint, I am worried 23 

that according to their answer to our Interrogatory No. 211, TransCanada only 24 

owns and operates one (1) major oil pipeline. They simply do not have the 25 

experience with this type of pipeline and that scares me. There are others but that 26 

is what I can recollect at this time and if I remember more or my recollection is 27 

refreshed I will share those with the Commissioners at the Hearing in August. 28 
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Q: Do you believe TransCanada’s proposed method of compensation to you as a 1 

landowner is reasonable or just? 2 

A: No, I do not. 3 

Q: Do you have any concern about limitations that the construction of this 4 

proposed pipeline across your affected land would prevent construction of 5 

future structures upon the portion of your land affected by the proposed 6 

easement and immediately surrounding areas? 7 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 8 

structures directly across or touching the easement, and it would be unwise and I 9 

would be uncomfortable to build anything near the easement for fear of being 10 

blamed in the future should any damage or difficulty result on my property in 11 

regards to the pipeline. 12 

Q: Do you think such a restriction would impact you economically? 13 

A: Well yes, of course.   14 

Q: How do you think such a restriction would impact you economically? 15 

A: The future of this land may not be exactly how it’s being used as of this moment, 16 

and having the restrictions and limiting my ability to develop my land in certain 17 

ways presents a huge negative economic impact on myself, my family, and any 18 

potential future owner of the property. You have no idea how I or the future owner 19 

may want to use this land in the future or the other land across Nebraska 20 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 21 

ago it would have been hard to imagine all the advances that we have now or how 22 

things change. Because the Easement is forever and TransCanada gets the rights in 23 

my land forever we have to think with a very long term view. By placing their 24 

pipeline on under across and through my land that prevents future development 25 

which greatly negatively impacts future taxes and tax revenue that could have 26 

been generated by the County and State but now will not. When you look at the 27 

short blip of economic activity that the two years of temporary construction efforts 28 
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may bring, that is far outweighed by the perpetual and forever loss of opportunity 1 

and restrictions TransCanada is forcing upon us and Nebraska. 2 

Q: Do you have any concerns about the environmental impact of the proposed 3 

pipeline? 4 

A: Yes, I do.   5 

Q: What are some of those concerns? 6 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 7 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 8 

a detrimental impact upon the environment of my land specifically, as well as the 9 

lands near my land and surrounding the proposed pipeline route. 10 

Q: Do you have any other environmental concerns? 11 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 12 

construction and/or maintenance and operation. I am concerned about spills and 13 

leaks that TransCanada has had in the past and will have in the future. This could 14 

be catastrophic to my operations or others and to my county and the State. 15 

Q: Do you have any thoughts regarding if there would be an impact upon the 16 

natural resources on or near your property due to the proposed pipeline? 17 

A: Yes, I believe that any construction, operation, and/or maintenance of the 18 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 19 

resources of my land, and the lands near and surrounding the proposed pipeline 20 

route. 21 

Q: Do you have any worries about potential impacts from the proposed pipeline 22 

to the soil of your land, or land near you? 23 

A: Yes, I believe that any construction, operation, and/or maintenance of the 24 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 25 

land, as well as land along and surrounding the proposed pipeline route.  This 26 

includes, but is not limited to, the reasons that we discussed above of disturbing 27 

the soil composition and makeup as it has naturally existed for thousands and 28 

millions of years during the construction process, and any future maintenance or 29 
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removal process.  I’m gravely concerned about the fertility and the loss of 1 

economic ability of my property to grow the crops, or grow the grasses, or grow 2 

whatever it is at that time they exist on my property or that I may want to grow in 3 

the future, or that a future owner may want to grow.  The land will never be the 4 

same from as it exists now undisturbed to after it is trenched up for the proposed 5 

pipeline. 6 

Q: Do you have any concerns about the potential impact of the proposed pipeline 7 

upon the groundwater over your land, or surrounding lands? 8 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 9 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 10 

groundwater of not only under my land, but also near and surrounding the pipeline 11 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 12 

simple and it is simply too valuable to our State and the country to put at 13 

unreasonable risk. 14 

Q: Do you have any concern about the potential impact of the proposed pipeline 15 

upon the surface water on, or near or around your land? 16 

A: Yes, I have significant concerns that any construction, operation, and/or 17 

maintenance of the proposed Keystone XL Pipeline would have detrimental 18 

impact upon the surface water of not only within my property boundary, but along 19 

and near and surrounding the pipeline route, and in fact, across the state of 20 

Nebraska.   21 

Q: Do you have any concern about the potential impacts of the proposed pipeline 22 

upon the wildlife and plants, other than your growing crops on or near your 23 

land? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

wildlife and the plants, not only that are located on or can be found upon my land, 27 

but also near and along the proposed pipeline route. 28 
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Q: Do you have any concerns about the effects of the proposed pipeline upon the 1 

fair market value of your land? 2 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 3 

pipeline underneath and across and through my property will negatively affect the 4 

fair market value at any point in the future, especially at that point in which I 5 

would need to sell the property, or someone in my family would need to sell the 6 

property.  I do not believe, and certainly would not be willing to pay, the same 7 

price for land that had the pipeline located on it, versus land that did not.  I hope 8 

there is never a point where I’m in a position where I have to sell and have to 9 

realize as much value as I can out of my land.  But because it is my single largest 10 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 11 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 12 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 13 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 14 

not to mention all of the rights you give up by the nature of having the pipeline 15 

due to having the easement that we have previously discussed, for any reasonable 16 

person to think that the existence of the pipeline would not negatively affect my 17 

property’s value. 18 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 19 

testimony? 20 

A: Yes, I have. 21 

Q: Where have you seen that before? 22 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    23 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 24 

believe the portion of the alternative route in Nebraska essentially twins or 25 

parallels Keystone I.  26 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 27 

Application, and as found on Attachment No. 7, here to your testimony, is in 28 

the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe that the Keystone mainline alternative route as shown on 2 

Attachment No. 7 included with your testimony here is a major oil pipeline 3 

route that is in the public interest of Nebraska? 4 

A: No, I do not. 5 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 6 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe there is any potential route for the proposed Keystone XL 9 

Pipeline across, within, under, or through the State of Nebraska that is in the 10 

public interest of the citizens of Nebraska? 11 

A: No, I do not. 12 

Q: Why do you hold that belief? 13 

A: Because there simply is no public interest based on all of the factors that I am 14 

aware and that I have read and that I have studied that this Commission is to 15 

consider that would establish that a for-profit foreign-owned pipeline that simply 16 

crosses Nebraska because we are geographically in the way between where tar 17 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 18 

public interest of Nebraskans. We derive no benefit from this project. It is not for 19 

public use. Nebraska is simply in the way and when all considerations are taken in 20 

there is no net benefit of any kind for Nebraska should this project be placed in our 21 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 22 

the negative impacts and concerns. 23 

Q: What do you think about the applicant, TransCanada’s argument that it’s 24 

preferred route for its proposed Keystone XL Pipeline is in the public interest 25 

of Nebraska because it may bring temporary jobs during the construction 26 

phase to Nebraska? 27 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 28 

temporary or on a permanent basis, don’t come with a project that has all the 29 
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potential and foreseeable negative impacts, many of which we have discussed here 1 

and other witnesses throughout the course of this hearing have and will discuss.  If 2 

I decide to hire and employ someone to help me out in my farming or ranching 3 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 4 

to my land or my town or my county or my state.  And I’ve hired someone who is 5 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 6 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 7 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 8 

from TransCanada’s own statements that the jobs numbers they originally touted 9 

were determined to be a minute fraction of the permanent jobs that had been 10 

projected. According to their answer to our Interrogatory No. 191, TransCanada 11 

has created only thirty-four (34) jobs within Nebraska working specifically on 12 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 13 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 14 

Further, according to their answer to Interrogatory No. 199, TransCanada would 15 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 16 

constructed on its Preferred Route or its Mainline Alternative Route. 17 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 18 

because it would cross your land? 19 

A: No, absolutely not.  I am opposed to this project because it is not in the public 20 

interest, neither within my community nor within our state. 21 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 22 

was to cross someone else’s land? 23 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 24 

the fear and anxiety and potential foreseeable risks and negative impacts that this 25 

type of a project carrying this type of product brings foisted upon anyone in this 26 

state or any other state. 27 

Q: Do you think there is any intelligent route for the proposed Keystone XL 28 

Pipeline to cross the state of Nebraska? 29 
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A: I don’t believe there is an intelligent route because as I have stated I don’t believe 1 

this project anywhere within Nebraska is within the public interest.  However, if 2 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 3 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 4 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 5 

preferred route and the mainline alternative routes are economic liabilities our 6 

state cannot risk. 7 

Q: What do you rely upon to make that statement? 8 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 9 

already exists in that area is reason enough as it is not in our best interest or the 10 

public interests to have more major oil pipelines crisscrossing our state. Second, 11 

they have all the infrastructure already there in terms of relationships with the 12 

counties and local officials and first responders along that route. Third, they have 13 

already obtained easements from all the landowners along that route and have 14 

relationships with them. Fourth, that route avoids our most sensitive soils, the 15 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 16 

Aquifer. Sixth, they have already studied that route and previously offered it as an 17 

alternative. Seventh, it just makes the most sense that as a state we would have 18 

some intelligent policy of energy corridors and co-locating this type of 19 

infrastructure near each other. 20 

Q: Do you have any other concerns you would like to reiterate or can think of at 21 

this time you would like the Commissioners to understand? 22 

A: Yes. My biggest concern with this project is that my ground is composed of native 23 

grasses above about 4 feet of gravel.  At that 4 foot mark I hit water because this 24 

spring-fed ground is the head of the Red Bird Creek.  Disruption of this virgin 25 

prairie cannot be restored.  Furthermore, any pipe of this size would be sitting in 26 

water.  This project is bad for me, bad for my county and bad for our environment.   27 
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Q: Have you fully expressed each and every opinion, concern, or fact you would 1 

like the Public Service Commissioners to consider in their review of 2 

TransCanada’s Application? 3 

A: No, I have not. I have shared that which I can think of as of the date I signed this 4 

document below but other things may come to me or my memory may be 5 

refreshed and I will add and address those things at the time of the Hearing in 6 

August and address any additional items at that time as is necessary. Additionally, 7 

I have not had an adequate amount of time to receive and review all of 8 

TransCanada’s answers to our discovery and the discovery of others so it was 9 

impossible to competently and completely react to that in my testimony here and I 10 

reserve the right to also address anything related to discovery that has not yet 11 

concluded as of the date I signed this document below. Lastly, certain documents 12 

requested have not yet been produced by TransCanada and therefore I may have 13 

additional thoughts on those I will also share at the hearing as needed. 14 

Q: What is it that you are requesting the Public Service Commissioners do in 15 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 16 

across Nebraska? 17 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 18 

a temporary job spike that this project may bring to a few counties and beyond the 19 

relatively small amount of taxes this proposed foreign pipeline would possibly 20 

generate.  And, instead think about the perpetual and forever impacts of this 21 

pipeline as it would have on the landowners specifically, first and foremost, but 22 

also thereby upon the entire state of Nebraska, and to determine that neither the 23 

preferred route nor the Keystone mainline alternative route are in the public 24 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 25 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 26 

an application for a route in Nebraska, that the only potential route that would 27 

make any intelligent sense whatsoever would be twinning or near paralleling of 28 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 29 
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sense to add yet another major oil pipeline crisscrossing our state creating new 1 

pumping stations, creating new impacts on additional counties and communities 2 

and going through all of the court processes with myself and other landowners like 3 

me when this applicant already has relationships with the landowners, the towns 4 

and the communities along Keystone I, and that Keystone I is firmly outside of the 5 

sand hills and a significantly further portion away from the heart of the Ogallala 6 

Aquifer than the preferred route or the Keystone mainline alternative route. 7 

Q: Are all of your statements in your testimony provided above true and 8 

accurate as of the date you signed this document to the best of your 9 

knowledge? 10 

A: Yes, they are. 11 

Q: Thank you, I have no further questions at this time and reserve the right to 12 

ask you additional questions at the August 2017 Hearing. 13 





 

 

Attachment No. 1 



Beverly Miller
Earl Miller

S. 027
T. 030 N
R. 011 W

S. 034
T. 030 N
R. 011 W

S. 035
T. 030 N
R. 011 W

S. 026
T. 030 N
R. 011 W

VICINITY MAP

0 500 1,000250 Feet

KEYSTONE XL PROPOSED FOOTPRINT ON PROPERTY OWNED BY

Energy Services Inc.
PREPARED BY
exp

Á

Á

Nebraska

Ma
y 2

017
  - 

 X:
\Dr

aw
ing

s\5
038

8X
 KE

YS
TO

NE
 XL

\90
00_

999
9\9

358

IMAGERY:  NAIP 2016

Beverly Miller
Earl Miller COUNTY:

SECTION:
TOWNSHIP:
RANGE:

Holt
027
030N
011W

STATE: Nebraska
TRACT NO. ML-NE-HT-30402.000 Proposed Centerline

Perm. Easement
Temp. Easement
Property Line
Section Line

KXL019140



Beverly Miller
Earl Miller

S. 002
T. 029 N
R. 011 W

S. 003
T. 029 N
R. 011 W

S. 027
T. 030 N
R. 011 W

S. 034
T. 030 N
R. 011 W

S. 035
T. 030 N
R. 011 W

S. 026
T. 030 N
R. 011 W

VICINITY MAP

0 500 1,000 1,500250 Feet

KEYSTONE XL PROPOSED FOOTPRINT ON PROPERTY OWNED BY

Energy Services Inc.
PREPARED BY
exp

Á

Á

Nebraska

Ma
y 2

017
  - 

 X:
\Dr

aw
ing

s\5
038

8X
 KE

YS
TO

NE
 XL

\90
00_

999
9\9

358

IMAGERY:  NAIP 2016

Beverly Miller
Earl Miller COUNTY:

SECTION:
TOWNSHIP:
RANGE:

Holt
034
030N
011W

STATE: Nebraska
TRACT NO. ML-NE-HT-30410.000 Proposed Centerline

Perm. Easement
Temp. Easement
Add. Temp. Worksp.
Property Line
Section Line

KXL019141



 

 

Attachment No. 2 





 

 

Attachment No. 3 























 

 

Attachment No. 4 



 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 

Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
Glen A. Miller in  

Support of Landowner Intervenors 
 

 
State of Nebraska  ) 
    ) ss. 
Holt County   ) 

 
 
Q: Please state your name. 1 

A: My name is Glen A. Miller. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Rancher. 16 
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Q: If you are you married tell us your spouse’s name please? 1 

A: Edna Miller 2 

Q: If you have children how many do you have? 3 

A: 4 living – one who farms with us. 4 

Q: If you have grandchildren how many do you have? 5 

A: 5. 6 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 7 

and or your family? 8 

A. Yes. 9 

Q:  How long the land has been in your family. 10 

A: Approximately 20 years. The land was owned by our bachelor neighbor. Our sons 11 

spent a lot of time at his farm growing up. He was like family to us and after his 12 

death we acquired the land. It is used in conjunction with our cow-calf operation. 13 

We intend to leave the land to our children after we die. 14 

Q: Do you earn any income from this land? 15 

A: Yes. 16 

Q: Have you depended on the income from your land to support your livelihood 17 

or the livelihood of your family? 18 

A: Yes. 19 

Q: Have you ever in the past or have you thought about in the future leasing all 20 

or a portion of your land in question here? 21 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 22 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 23 

all the restrictions and risks and potential negative impacts to farming or ranching 24 

operations as opposed to land that did not have those same risks. If I was looking 25 

to lease or rent ground I would pay more for comparable non-pipeline land than I 26 

would for comparable pipeline land and I think most folks would think the same 27 

way. This is another negative economic impact that affects the landowner and the 28 

county and the state and will forever and ever should TransCanada’s preferred or 29 
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mainline alternative routes be approved. If they were to twin or closely parallel to 1 

Keystone I the vast majority of landowners would be those that already have a 2 

pipeline so there would be considerable less new incremental negative impacts. 3 

Q: Do you have similar concerns about selling the land? 4 

A: Well I hope not to have to sell the land in my lifetime but times change and you 5 

never know what is around the corner and yes I am concerned that if another piece 6 

of ground similar to mine were for sale and it did not have the pipeline and mine 7 

did that I would have a lower selling price. I think this would be true for pipeline 8 

ground on both the preferred and mainline alternative routes. 9 

Q:  What is your intent with your land after you die? 10 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 11 

to come but I have thought about getting out if this pipeline were to come through. 12 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 13 

Pipeline would cross the land described above and owned by you? 14 

A: Yes. 15 

Q: Were you or an entity for which you are a member, shareholder, or director 16 

previously sued by TransCanada Keystone Pipeline, LP? 17 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 18 

petition for condemnation against our land so it could place its proposed pipeline 19 

within an easement that it wanted to take from us on our land. 20 

Q: Did you defend yourself and your land in that condemnation action? 21 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 22 

and expenses in our resistance of TransCanada’s lawsuit against us. 23 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 24 

incurred? 25 

A: No, they have not. 26 

Q: In its lawsuit against you, did TransCanada identify the amount of your 27 

property that it wanted to take for its proposed pipeline? 28 
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A: The lawsuit against us stated they would take the amount of property that is 1 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 2 

and equipment reasonably necessary to operate the pipeline. 3 

Q: Did TransCanada define what they meant by “property that is reasonably 4 

necessary”? 5 

A: No, they did not. 6 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 7 

property portion of your land? 8 

A: Yes, they did. 9 

Q: Did TransCanada describe what rights it proposed to take related to the 10 

eminent domain property on your land? 11 

A: Yes, they did. 12 

Q: What rights that they proposed to take did they describe? 13 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 14 

operate, and maintain the pipeline and the plant and equipment reasonably 15 

necessary to operate the pipeline, specifically including surveying, laying, 16 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 17 

reconstructing, removing and abandoning one pipeline, together with all fittings,  18 

cathodic protection equipment, pipeline markers, and all their equipment and 19 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 20 

petroleum products, and all by-products thereof.” 21 

Q: Prior to filing an eminent domain lawsuit to take your land that 22 

TransCanada identified, do you believe they attempted to negotiate in good 23 

faith with you? 24 

A: No, I do not. 25 

Q: Did TransCanada at any time approach you with or deliver to you their 26 

proposed easement and right-of-way agreement? 27 

A: Yes, they did. 28 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 1 

agreement, did you understand that they would be purchasing a fee title 2 

interest in your property or that they were taking something else? 3 

A: I understood that they proposed to have the power to take both a temporary 4 

construction easement that could last for a certain period of time and then also a 5 

permanent easement which they described to be 50 feet across or in width, and 6 

that would run the entire portion of my property from where a proposed pipeline 7 

would enter my property until where it would exit the property. 8 

Q: Is the document included with your testimony here as Attachment No. 3, a 9 

true and accurate copy of TransCanada’s proposed Easement and Right-of-10 

Way agreement that they included with their condemnation lawsuit against 11 

you? 12 

A: Yes, it is.   13 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 14 

and Right-of-Way agreement? 15 

A: Yes, I have. 16 

Q: What is your understanding of the significance of the Easement and Right-of-17 

Way agreement as proposed by TransCanada? 18 

A: My understanding is that this is the document that will govern all of the rights and 19 

obligations and duties as well as the limitations of what I can and cannot do and 20 

how I and any future landowner and any person I invite to come onto my property 21 

must behave as well as what TransCanada is and is not responsible for and how 22 

they can use my land. 23 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 24 

agreement do you have any concerns about any portions of it or any of the 25 

language either included in the document or missing from the proposed 26 

document? 27 

A: Yes, I have a number of significant concerns and worries about the document and 28 

how the language included and the language not included potentially negatively 29 
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impacts my land and thereby potentially negatively impacts my community and 1 

my state.   2 

Q: I would like you to walk the Commissioners through each and every one of 3 

your concerns about TransCanada’s proposed Easement and Right-of-Way 4 

agreement so they can develop an understanding of how that language and 5 

the terms of that contract, in your opinion, potentially negatively impacts you 6 

and your land.  So, if you can start at the beginning of that document and 7 

let’s work our way through it, okay? 8 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 9 

Easement and Right-of-Way agreement and how it negatively could affect my 10 

property rights and my economic interests. 11 

Q. Okay, let’s start with your first concern please. 12 

A: The very first sentence talks about consideration or how much money they will 13 

pay to compensate me for all of the known and unknown affects and all of the 14 

rights I am giving up and for all the things they get to do to my land and for what 15 

they will prevent me from doing on my land and they only will pay me one time at 16 

the signing of the easement agreement. That is a huge problem. 17 

Q: Explain to the Commissioners why that is a problem. 18 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 19 

landowner because they want to have my land forever for use as they see fit so 20 

they can make a daily profit from their customers. If I was to lease ground from 21 

my neighbor I would typically pay twice a year every year as long as they granted 22 

me the rights to use their land. That only makes sense – that is fair. If I was going 23 

to rent a house in town I would typically pay monthly, every month until I gave up 24 

my right to use that house. By TransCanada getting out on the cheap and paying 25 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 26 

revenue collection on the money I would be paid and then pay taxes on and 27 

contribute to this state and this country. It is money I would be putting back into 28 

my local community both spending and stimulating the local economy and 29 
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generating more economic activity right here. Instead TransCanada’s shareholders 1 

keep all that money and it never finds its way to Nebraska.  2 

Q: What is your next concern? 3 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 4 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 5 

limited partnership…” and I have no idea who that really is. I have no idea who is 6 

forcing this pipeline on us or who the owners of the entities are, or what are the 7 

assets backing this limited partnership, or who the general partner is, or who all 8 

the limited partners are, and who makes up the ownership of the these partners or 9 

the structure or any of the basic things you would want to know and understand if 10 

you would want to do business with such an outfit. According to TransCanada’s 11 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 12 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 13 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 14 

basically nothing. That is really scary since the general partner has the liability but 15 

virtually none of the ownership and who knows if it has any other assets. 16 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 17 

percent clear on exactly who could become the owner of over 275 miles of 18 

Nebraska land? 19 

A:  No. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who will be operating and responsible for 22 

approximately 275 miles of tar sands pipeline underneath and through 23 

Nebraska land? 24 

A:  No. 25 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 26 

and the State of Nebraska of TransCanada’s easement terms. 27 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 28 

called “Grantee”)…” and this concerns me because it would allow their easement 29 
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to be transferred or sold to someone or some company or country or who knows 1 

what that I don’t know and who we may not want to do business with. This 2 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 3 

bidder that could have terrible impacts upon all of Nebraska depending upon who 4 

may buy it and I don’t know of any safeguards in place for us or the State to veto 5 

or have any say so in who may own, operate, or be responsible for this pipeline in 6 

the future. 7 

Q: Do you think that type of uncertainty and lack of control over a major piece 8 

of infrastructure crossing our State is in the public interest? 9 

A: No, certainly not, in fact, just the opposite. 10 

Q: What’s next? 11 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 12 

really concerns me. Why does the easement and right-of-way have to be perpetual 13 

and permanent? That is the question myself and my family want an answer to. 14 

Perpetual to me is like forever and that doesn’t make sense. 15 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 16 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 17 

data proving there is a perpetual supply of tar sands. I am not aware in 18 

TransCanada’s application where it proves there is a perpetual necessity for this 19 

pipeline. My understanding of energy infrastructure like wind towers is they have 20 

a decommission plan and actually take the towers down when they become 21 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 22 

will, and I want my family or future Nebraska families to have that land as 23 

undisturbed as possible and it is not in my interest or the public interest of 24 

Nebraska to be forced to give up perpetual and permanent rights in the land for 25 

this specific kind of pipeline project. 26 

Q: Okay, what is your next concern? 27 

A: The easement language includes all these things TransCanada can do and it says 28 

“…abandoning in place…” so they can just leave this pipeline under my ground 29 
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until the end of time just sitting there while they are not using it, but I am still 1 

prevented from doing on my land and using my land what I would like. If I owned 2 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 3 

there. It doesn’t make sense and it scares me and it is not in my interest or the 4 

public interest of Nebraska to allow this. 5 

Q: Now it looks like we are ready to go to the second page of the Easement is that 6 

right? 7 

A: Yes. 8 

Q: So now on the second page of the Easement what are your concerns? 9 

A: Here the Easement identifies a 24-month deadline to complete construction of the 10 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 11 

starts to run from the moment “actual pipeline installation activities” begin on 12 

Landowners property. It appears that TransCanada would define this phrase as 13 

needed. It would be wise to explain what types of TransCanada action constitutes  14 

“installation activity” For instance, would the placement and storage of an 15 

excavator or other equipment on or near the Easement property be an activity or 16 

would earth have to be moved before the activity requirement is triggered. This 17 

vague phrase is likely to lead to future disputes and litigation that is not in the best 18 

interest of the welfare of Nebraska and would not protect property interests. The 19 

24-months can also be extended in the case of “force majeure.” My understanding 20 

is that force majeure is often used to insulate a party to a contract when events 21 

occur that are completely out of their control. In TransCanada’s easement this is 22 

expanded to include “without limitation…availability of labor and materials.” 23 

Extending this language to labor and materials is problematic because these are 24 

two variables that TransCanada does have some or significant control over and to 25 

allow extension of the 24-month period over events not truly out of the control of 26 

TransCanada and without further provision for compensation for the Landowner is 27 

not conducive to protection of property rights. 28 

Q: Okay, what is your next concern? 29 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 1 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 2 

reasonable costs and expenses” will pay for damages caused but then limits 3 

TransCanada’s liability to certain circumstances. There is no definition of 4 

“commercially reasonable” and no stated right that the Landowner would get to 5 

determine the amounts of cost or expense that is “commercially reasonable.”  6 

TransCanada excepts out from their liability any damages that are caused by 7 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 8 

Landowner. It is understandable that if the Landowner were to willfully and 9 

intentionally cause damages to the pipeline that Landowner should be liable. 10 

However, anything short of willful misconduct should be the lability of 11 

TransCanada who is subjecting the pipeline on the Landowner and who is making 12 

a daily profit from that pipeline. When evaluating the impact on property rights of 13 

this provision, you must consider the potentially extremely expensive fight a 14 

Landowner would have over this question of whether or not damage was an act of 15 

negligence. Putting this kind of potential liability upon the Landowner is 16 

incredibly problematic and is detrimental to the protection of property rights. I 17 

don’t think this unilateral power which I can’t do anything about as the landowner 18 

is in the best economic interest of the land in question or the State of Nebraska for 19 

landowners to be treated that way. 20 

Q: Is there any specific event or example you are aware of that makes this 21 

concern more real for you? 22 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 23 

Nemaha County, Nebraska landowner farmers who accidently struck two 24 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 25 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 26 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 27 

copy of the Federal Court Complaint is here as Attachment No. 4. 28 

Q: What is your next concern with the Easement language? 29 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 1 

they choose unless 1) any Landowner use interferes in any way with 2 

TransCanada’s exercise of any of its rights within the Easement, or 2) 3 

TransCanada decides to take any action on the property it deems necessary to 4 

prevent injury, endangerment or interference with anything TransCanada deems 5 

necessary to do on the property. Landowner is also forbidden from excavating 6 

without prior authorization by TransCanada. So my understanding is that 7 

TransCanada will unilaterally determine what Landowner can and can’t do based 8 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 9 

could also completely deny my request to excavate. Further, TransCanada retains 10 

all “privileges necessary or convenient for the full use of the rights” granted to 11 

them in the Easement. Again, TransCanada unilaterally can decide to the 12 

detriment of the property rights of Landowner what TransCanada believes is 13 

necessary or convenient for it. And there is no option for any additional 14 

compensation to landowner for any right exercised by TransCanada that leads to 15 

the removal of trees or plants or vegetation or buildings or structures or facilities 16 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 17 

rights without having to compensate Landowner for such further destruction or 18 

losses are not conducive to the protection of property rights or economic interest. 19 

Q:  What is the next concern you have? 20 

A: The Easement also allows some rights for Landowner but restricts them at the 21 

same time and again at the sole and unilateral decision making of TransCanada. 22 

TransCanada will determine if the actions of Landowner might in anyway 23 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 24 

any appurtenances thereon to the pipeline itself or to their access to the Easement 25 

or within the Easement and TransCanada retains the right at any time, whether 26 

during growing season or not, to travel “within and along Easement Area on foot 27 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 28 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 29 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 1 

undefined and unilateral restrictions are not conducive to the protection of 2 

property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 5 

Landowner’s land any debris of any kind without any input or power of 6 

Landowner to demand an alternative method or location of debris disposal. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 11 

“where rock is encountered” mean and why does TransCanada solely get to 12 

determine whether or not this phrase is triggered. This phrase could be used to 13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 14 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 15 

affect Landowners property are not conducive to the protection of property rights. 16 

A shallow pipeline is much more likely to become a danger and liability in the 17 

future given farming operations and buried irrigation lines and other factors 18 

common to the current typical agricultural uses of the land in question impacted 19 

by TransCanada’s preferred pipeline route. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: There are more vague concepts solely at the determination of TransCanada such as 22 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 23 

possible.” There is nothing here that defines this or provides a mechanism for 24 

documenting or memorializing “pre-construction position” so as to minimize 25 

costly legal battles or wasted Landowner time attempting to recreate the soil 26 

condition on their fields or pasture. Such unilateral powers would negatively affect 27 

Landowners property are not conducive to the protection of property rights or 28 

economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 2 

appurtenances thereto in place on, under, across, or through Nebraska land at any 3 

time it chooses. There is no provision for Landowner compensation for such 4 

abandonment nor any right for the Landowner to demand removal. Such unilateral 5 

powers would negatively affect Landowners property are not conducive to the 6 

protection of property rights or economic interest. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: TransCanada has the power to unilaterally move or modify the location of any 9 

Easement area whether permanent or temporary at their sole discretion. 10 

Regardless, if Landowner has taken prior steps relative to their property in 11 

preparation or planning of TransCanada’s taking of the initial easement area(s), 12 

the language here does not require TransCanada to compensate the Landowner if 13 

they decide to move the easement anywhere on Landowners property. Such 14 

unilateral powers would negatively affect Landowners property are not conducive 15 

to the protection of property rights or economic interests. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 18 

transfer and be applicable to any future owner of the Land in question without the 19 

ability of the future Landowner to modify or negotiate any of the language in 20 

question to which it will be held to comply. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 23 

Easement to any person, company, country, etc. at their sole discretion at anytime 24 

to anyone. This also means that any buyer of the easement could do the same to a 25 

third buyer and so on forever. There is no change of control or sale provision in 26 

place to protect the Landowner or Nebraska or to provide compensation for such 27 

change of control or ownership. It is not conducive to the protection of property 28 

rights or economic interests to allow unilateral unrestricted sale of the Easement 29 
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thereby forcing upon the Landowner and our State a new unknown Easement 1 

owner. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: There are many terms in the Easement that are either confusing or undefined terms 4 

that are without context as to whether or not the Landowner would have any say 5 

so in determining what these terms mean or if the evaluation is solely in 6 

TransCanada’s control. Some of these vague undefined and ambiguous terms are 7 

as follows: 8 

i. “pipeline installation activities” 9 

ii. “availability of labor and materials”  10 

iii. “commercially reasonable costs and expenses”  11 

iv. “reasonably anticipated and foreseeable costs and expenses”  12 

v. “yield loss damages” 13 

vi. “diminution in the value of the property”  14 

vii. “substantially same condition”  15 

viii. “an actual or potential hazard”  16 

ix. “efficient”  17 

x. “convenient”  18 

xi. “endangered”  19 

xii. “obstructed”  20 

xiii. “injured”  21 

xiv. “interfered with”  22 

xv. “impaired”  23 

xvi. “suitable crossings”  24 

xvii. “where rock is encountered”  25 

xviii. “as nearly as practicable”  26 

xix. “pre-construction position”  27 

xx. “pre-construction grade”  28 

xxi. “various engineering factors”    29 



15 
 

Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q: Do you have any other concerns about the Easement language that you can 11 

think of at this time? 12 

A: I reserve the right to discuss any additional concerns that I think of at the time of 13 

my live testimony in August. 14 

Q: Based upon what you have shared with the Commission above regarding 15 

TransCanada’s proposed Easement terms and agreement, do you believe 16 

those to be reasonable or just, under the circumstances of the pipeline’s 17 

impact upon you and your land? 18 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 19 

discussed previously. 20 

Q: Did TransCanada ever offer you financial compensation for the rights that 21 

they sought to obtain in your land, and for what they sought to prevent you 22 

and any future land owner of your property from doing in the future? 23 

A: Yes, we received an offer from them. 24 

Q: As the owner of the land in question and as the person who knows it better 25 

than anyone else, do you believe that TransCanada offered you just, or fair, 26 

compensation for all of what they proposed to take from you so that their tar 27 

sands pipeline could be located across your property? 28 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 1 

offer for all the potential impacts and effects and the rights that I’m giving up, and 2 

what we will be prevented from doing in the future and how their pipeline would 3 

impact my property for ever and ever. 4 

Q: Has TransCanada at any time offered to compensate you annually, such as 5 

wind farm projects do, for the existence of their potential tar sands pipeline 6 

across your property. 7 

A: No, never. 8 

Q: At any time did TransCanada present you with or request that you, as the 9 

owner of the land in question, sign and execute a document called, “Advanced 10 

Release of Damage Claims and Indemnity Agreement?” 11 

A: Yes, they did and it was included in the County Court lawsuit against us. 12 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 13 

“Advanced Release of Damage Claims and Indemnity Agreement?  14 

A: Yes, it is. 15 

Q: What was your understanding of that document? 16 

A: When I read that document in the plain language of that document, it was my 17 

understanding that TransCanada was attempting to pay me a very small amount at 18 

that time in order for me to agree to give up my rights to be compensated from 19 

them in the future related to any damage or impact they may have upon my 20 

property “arising out of, in connection with, or alleged to resulted from 21 

construction or surveying over, under or on” my land. 22 

Q: Did you ever sign that document? 23 

A: No, I did not. 24 

Q: Why not? 25 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 26 

sum of money when I have no idea how bad the impacts or damages that they, or 27 

their contractors, or subcontractors, or other agents or employees, may cause on 28 
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my land at any time in the future that resulted from the construction or surveying 1 

or their activities upon my land. 2 

Q: When you reviewed this document, what did it make you feel? 3 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 4 

shield themselves against known and foreseeable impacts that their pipeline, and 5 

the construction of it, would have upon my land.  It made me feel that they knew it 6 

was in their financial interest to pay me as little as possible to prevent me from 7 

ever having the opportunity to seek fair compensation again, and that this must be 8 

based upon their experience of unhappy landowners and situations in other places 9 

where they have built pipelines. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across your land 12 

was in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Do you pay property taxes for the land that would be affected and impacted 24 

at the proposed TransCanada Keystone XL Pipeline? 25 

A: Yes, I do. 26 

Q: Why do you pay property taxes on that land? 27 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 28 

of that property. 29 
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Q: Because you follow the law and pay property taxes, do you believe you 1 

deserve any special consideration or treatment apart from any other person 2 

or company that pays property taxes? 3 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 4 

just what you do. 5 

Q: Do you believe the fact that you pay property taxes entitles you to special 6 

treatment of any kind, or special rights of any kind? 7 

A: No, of course not. 8 

Q: Do you believe the fact that you pay property taxes on your land would be 9 

enough to qualify you to have the power of eminent domain to take land of 10 

your neighbors or other people in your county, or other people across the 11 

state of Nebraska? 12 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 13 

I expect an award for or any type of special consideration. 14 

Q: Have you at any time ever employed any person other than yourself? 15 

A: Well, yes I have. 16 

Q: Do you believe that the fact that you have, at some point in your life, 17 

employed one or more other persons entitle you to any special treatment or 18 

consideration above and beyond any other Nebraskan that has also employed 19 

one or more persons? 20 

A: No, of course not. 21 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 22 

have at one point employed another person within this state, entitles you to 23 

preferential treatment or consideration of any kind? 24 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 25 

don’t deserve any special treatment or consideration for that fact. 26 

Q: At the beginning of your statement, you briefly described your property that 27 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 28 

give the Commissioners a sense of specifically how you believe the proposed 29 
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Keystone XL Pipeline and its preferred route, which proposes to go across 1 

your land, how it would in your opinion based on your knowledge, 2 

experience, and background of your land, affect it.  So please share with the 3 

Commissioners the characteristics of your land that you believe is important 4 

for them to understand, while they evaluate TransCanada’s application for a 5 

route for its proposed pipeline to cross Nebraska and across your land, 6 

specifically. 7 

A: On the E ½ E ½ the pipeline would cross below a dam on a neighbor’s adjoining 8 

land and thru a swamp and running springs. A leak would impact the drinking 9 

water on this pasture. On the NE ¼ of 13-28-9 the pipeline would cross a running 10 

creek before entering our land.  This is the source of water for our pasture. It is 11 

vital to our farming operation. The terrain is hilly and sandy soil. 12 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 13 

crude oil pipeline in its preferred location, or ultimate location across the 14 

state of Nebraska? 15 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 16 

or even bullied around and being made to feel scared that they did not have any 17 

options but to sign whatever papers TransCanada told them they had to. I am 18 

aware of folks being threatened that their land would be taken if they didn’t follow 19 

what TransCanada was saying. I am aware of tactics to get people to sign 20 

easements that I don’t believe have any place in Nebraska or anywhere such as 21 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 22 

landowners and convince them they should sign TransCanada’s easement 23 

agreements. I am aware of older folks and widows or widowers feeling they had 24 

no choice but to sign TransCanada’s Easement and they didn’t know they could 25 

fight or stand up for themselves. From a more practical standpoint, I am worried 26 

that according to their answer to our Interrogatory No. 211, TransCanada only 27 

owns and operates one (1) major oil pipeline. They simply do not have the 28 

experience with this type of pipeline and that scares me. There are others but that 29 



21 
 

is what I can recollect at this time and if I remember more or my recollection is 1 

refreshed I will share those with the Commissioners at the Hearing in August. 2 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 3 

landowner is reasonable or just? 4 

A: No, I do not. 5 

Q: Do you have any concern about limitations that the construction of this 6 

proposed pipeline across your affected land would prevent construction of 7 

future structures upon the portion of your land affected by the proposed 8 

easement and immediately surrounding areas? 9 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 10 

structures directly across or touching the easement, and it would be unwise and I 11 

would be uncomfortable to build anything near the easement for fear of being 12 

blamed in the future should any damage or difficulty result on my property in 13 

regards to the pipeline. 14 

Q: Do you think such a restriction would impact you economically? 15 

A: Well yes, of course.   16 

Q: How do you think such a restriction would impact you economically? 17 

A: The future of this land may not be exactly how it’s being used as of this moment, 18 

and having the restrictions and limiting my ability to develop my land in certain 19 

ways presents a huge negative economic impact on myself, my family, and any 20 

potential future owner of the property. You have no idea how I or the future owner 21 

may want to use this land in the future or the other land across Nebraska 22 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 23 

ago it would have been hard to imagine all the advances that we have now or how 24 

things change. Because the Easement is forever and TransCanada gets the rights in 25 

my land forever we have to think with a very long term view. By placing their 26 

pipeline on under across and through my land that prevents future development 27 

which greatly negatively impacts future taxes and tax revenue that could have 28 

been generated by the County and State but now will not. When you look at the 29 
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short blip of economic activity that the two years of temporary construction efforts 1 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 2 

and restrictions TransCanada is forcing upon us and Nebraska. The terms of the 3 

easement must be addressed in order for the Commission to truly consider 4 

property rights, economic interests, the welfare of Nebraska, and the balancing of 5 

the proposed routes against all they will affect and impact. 6 

Q: Do you have any concerns about the environmental impact of the proposed 7 

pipeline? 8 

A: Yes, I do.   9 

Q: What are some of those concerns? 10 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 11 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 12 

a detrimental impact upon the environment of my land specifically, as well as the 13 

lands near my land and surrounding the proposed pipeline route. 14 

Q: Do you have any other environmental concerns? 15 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 16 

construction and/or maintenance and operation. I am concerned about spills and 17 

leaks that TransCanada has had in the past and will have in the future. This could 18 

be catastrophic to my operations or others and to my county and the State. 19 

Q: Do you have any thoughts regarding if there would be an impact upon the 20 

natural resources on or near your property due to the proposed pipeline? 21 

A: Yes, I believe that any construction, operation, and/or maintenance of the 22 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 23 

resources of my land, and the lands near and surrounding the proposed pipeline 24 

route. 25 

Q: Do you have any worries about potential impacts from the proposed pipeline 26 

to the soil of your land, or land near you? 27 

A: Yes, I believe that any construction, operation, and/or maintenance of the 28 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 29 
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land, as well as land along and surrounding the proposed pipeline route.  This 1 

includes, but is not limited to, the reasons that we discussed above of disturbing 2 

the soil composition and makeup as it has naturally existed for thousands and 3 

millions of years during the construction process, and any future maintenance or 4 

removal process.  I’m gravely concerned about the fertility and the loss of 5 

economic ability of my property to grow the crops, or grow the grasses, or grow 6 

whatever it is at that time they exist on my property or that I may want to grow in 7 

the future, or that a future owner may want to grow.  The land will never be the 8 

same from as it exists now undisturbed to after it is trenched up for the proposed 9 

pipeline. 10 

Q: Do you have any concerns about the potential impact of the proposed pipeline 11 

upon the groundwater over your land, or surrounding lands? 12 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 13 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 14 

groundwater of not only under my land, but also near and surrounding the pipeline 15 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 16 

simple and it is simply too valuable to our State and the country to put at 17 

unreasonable risk. 18 

Q: Do you have any concern about the potential impact of the proposed pipeline 19 

upon the surface water on, or near or around your land? 20 

A: Yes, I have significant concerns that any construction, operation, and/or 21 

maintenance of the proposed Keystone XL Pipeline would have detrimental 22 

impact upon the surface water of not only within my property boundary, but along 23 

and near and surrounding the pipeline route, and in fact, across the state of 24 

Nebraska.   25 

Q: Do you have any concern about the potential impacts of the proposed pipeline 26 

upon the wildlife and plants, other than your growing crops on or near your 27 

land? 28 
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A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 1 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 2 

wildlife and the plants, not only that are located on or can be found upon my land, 3 

but also near and along the proposed pipeline route. 4 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 5 

fair market value of your land? 6 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 7 

pipeline underneath and across and through my property will negatively affect the 8 

fair market value at any point in the future, especially at that point in which I 9 

would need to sell the property, or someone in my family would need to sell the 10 

property.  I do not believe, and certainly would not be willing to pay, the same 11 

price for land that had the pipeline located on it, versus land that did not.  I hope 12 

there is never a point where I’m in a position where I have to sell and have to 13 

realize as much value as I can out of my land.  But because it is my single largest 14 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 15 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 16 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 17 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 18 

not to mention all of the rights you give up by the nature of having the pipeline 19 

due to having the easement that we have previously discussed, for any reasonable 20 

person to think that the existence of the pipeline would not negatively affect my 21 

property’s value. 22 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 23 

testimony? 24 

A: Yes, I have. 25 

Q: Where have you seen that before? 26 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    27 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 28 
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believe the portion of the alternative route in Nebraska essentially twins or 1 

parallels Keystone I.  2 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 3 

Application, and as found on Attachment No. 7, here to your testimony, is in 4 

the public interest of Nebraska? 5 

A: No, I do not. 6 

Q: Do you believe that the Keystone mainline alternative route as shown on 7 

Attachment No. 7 included with your testimony here is a major oil pipeline 8 

route that is in the public interest of Nebraska? 9 

A: No, I do not. 10 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 11 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 12 

A: No, I do not. 13 

Q: Do you believe there is any potential route for the proposed Keystone XL 14 

Pipeline across, within, under, or through the State of Nebraska that is in the 15 

public interest of the citizens of Nebraska? 16 

A: No, I do not. 17 

Q: Why do you hold that belief? 18 

A: Because there simply is no public interest based on all of the factors that I am 19 

aware and that I have read and that I have studied that this Commission is to 20 

consider that would establish that a for-profit foreign-owned pipeline that simply 21 

crosses Nebraska because we are geographically in the way between where tar 22 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 23 

public interest of Nebraskans. We derive no benefit from this project. It is not for 24 

public use. Nebraska is simply in the way and when all considerations are taken in 25 

there is no net benefit of any kind for Nebraska should this project be placed in our 26 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 27 

the negative impacts and concerns. 28 
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Q: What do you think about the applicant, TransCanada’s argument that it’s 1 

preferred route for its proposed Keystone XL Pipeline is in the public interest 2 

of Nebraska because it may bring temporary jobs during the construction 3 

phase to Nebraska? 4 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 5 

temporary or on a permanent basis, don’t come with a project that has all the 6 

potential and foreseeable negative impacts, many of which we have discussed here 7 

and other witnesses throughout the course of this hearing have and will discuss.  If 8 

I decide to hire and employ someone to help me out in my farming or ranching 9 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 10 

to my land or my town or my county or my state.  And I’ve hired someone who is 11 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 12 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 13 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 14 

from TransCanada’s own statements that the jobs numbers they originally touted 15 

were determined to be a minute fraction of the permanent jobs that had been 16 

projected. According to their answer to our Interrogatory No. 191, TransCanada 17 

has created only thirty-four (34) jobs within Nebraska working specifically on 18 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 19 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 20 

Further, according to their answer to Interrogatory No. 199, TransCanada would 21 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 22 

constructed on its Preferred Route or its Mainline Alternative Route. 23 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 24 

because it would cross your land? 25 

A: No, absolutely not.  I am opposed to this project because it is not in the public 26 

interest, neither within my community nor within our state. 27 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 28 

was to cross someone else’s land? 29 
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A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 1 

the fear and anxiety and potential foreseeable risks and negative impacts that this 2 

type of a project carrying this type of product brings foisted upon anyone in this 3 

state or any other state. 4 

Q: Do you think there is any intelligent route for the proposed Keystone XL 5 

Pipeline to cross the state of Nebraska? 6 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 7 

this project anywhere within Nebraska is within the public interest.  However, if 8 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 9 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 10 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 11 

preferred route and the mainline alternative routes are economic liabilities our 12 

state cannot risk. 13 

Q: What do you rely upon to make that statement? 14 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 15 

already exists in that area is reason enough as it is not in our best interest or the 16 

public interests to have more major oil pipelines crisscrossing our state. Second, 17 

they have all the infrastructure already there in terms of relationships with the 18 

counties and local officials and first responders along that route. Third, they have 19 

already obtained easements from all the landowners along that route and have 20 

relationships with them. Fourth, that route avoids our most sensitive soils, the 21 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 22 

Aquifer. Sixth, they have already studied that route and previously offered it as an 23 

alternative. Seventh, it just makes the most sense that as a state we would have 24 

some intelligent policy of energy corridors and co-locating this type of 25 

infrastructure near each other. 26 

Q: Do you have any other concerns you would like to reiterate or can think of at 27 

this time you would like the Commissioners to understand? 28 
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A: Yes. We are deeply concerned about our underground water being contaminated 1 

by a leak. Our damage to the land would be minimum compared to most of the 2 

other landowners. We are also concerned about the conditions of the easement.   3 

Q: Have you fully expressed each and every opinion, concern, or fact you would 4 

like the Public Service Commissioners to consider in their review of 5 

TransCanada’s Application? 6 

A: No, I have not. I have shared that which I can think of as of the date I signed this 7 

document below but other things may come to me or my memory may be 8 

refreshed and I will add and address those things at the time of the Hearing in 9 

August and address any additional items at that time as is necessary. Additionally, 10 

I have not had an adequate amount of time to receive and review all of 11 

TransCanada’s answers to our discovery and the discovery of others so it was 12 

impossible to competently and completely react to that in my testimony here and I 13 

reserve the right to also address anything related to discovery that has not yet 14 

concluded as of the date I signed this document below. Lastly, certain documents 15 

requested have not yet been produced by TransCanada and therefore I may have 16 

additional thoughts on those I will also share at the hearing as needed. 17 

Q: Does Attachment No. 8 here contain other documents you are competent to 18 

speak about that you wish to be part of your testimony and to discuss in more 19 

detail as needed at the August 2017 Hearing?  20 

A: Yes.  21 

Q: What is it that you are requesting the Public Service Commissioners do in 22 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 23 

across Nebraska? 24 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 25 

a temporary job spike that this project may bring to a few counties and beyond the 26 

relatively small amount of taxes this proposed foreign pipeline would possibly 27 

generate.  And, instead think about the perpetual and forever impacts of this 28 

pipeline as it would have on the landowners specifically, first and foremost, but 29 
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also thereby upon the entire state of Nebraska, and to determine that neither the 1 

preferred route nor the Keystone mainline alternative route are in the public 2 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 3 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 4 

an application for a route in Nebraska, that the only potential route that would 5 

make any intelligent sense whatsoever would be twinning or near paralleling of 6 

the proposed KXL with the existing Keystone I  pipeline. The point of including 7 

Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 8 

considered by TransCanada before. It simply does not make sense to add yet 9 

another major oil pipeline crisscrossing our state creating new pumping stations, 10 

creating new impacts on additional counties and communities and going through 11 

all of the court processes with myself and other landowners like me when this 12 

applicant already has relationships with the landowners, the towns and the 13 

communities along Keystone I, and that Keystone I is firmly outside of the sand 14 

hills and a significantly further portion away from the heart of the Ogallala 15 

Aquifer than the preferred route or the Keystone mainline alternative route. 16 

Q: Are all of your statements in your testimony provided above true and 17 

accurate as of the date you signed this document to the best of your 18 

knowledge? 19 

A: Yes, they are. 20 

Q: Thank you, I have no further questions at this time and reserve the right to 21 

ask you additional questions at the August 2017 Hearing. 22 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 
Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
Frank Morrison in Support of 

Landowner Intervenors 
 

 
State of Nebraska  ) 
    ) ss. 
Antelope  County  ) 

 
 
Q: Please state your name. 1 

A: My name is Frank Morrison. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Farmer. 16 



2 
 

Q: If you are you married tell us your spouse’s name please? 1 

A: Lynn Morrison. 2 

Q:  For the land that would be affected and impacted by the proposed KXL tar 3 

sands pipeline give the Commissioners a sense how long the land has been in 4 

your family and a little history of the land. 5 

A: My family has been farming land in Antelope County since it was homesteaded in 6 

1883 by his great grandfather.  One quarter of their ground in that the line will go 7 

through has been owned by Frank’s family since the mid 1960’s.  The other 8 

quarter of ground has been owned since 1999.  There are irrigation pivots on both 9 

of these properties.   10 

Q: Do you earn any income from this land? 11 

A: Yes. 12 

Q: Have you depended on the income from your land to support your livelihood 13 

or the livelihood of your family? 14 

A: Yes. 15 

Q: Have you ever in the past or have you thought about in the future leasing all 16 

or a portion of your land in question here? 17 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 18 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 19 

all the restrictions and risks and potential negative impacts to farming or ranching 20 

operations as opposed to land that did not have those same risks. If I was looking 21 

to lease or rent ground I would pay more for comparable non-pipeline land than I 22 

would for comparable pipeline land and I think most folks would think the same 23 

way. This is another negative economic impact that affects the landowner and the 24 

county and the state and will forever and ever should TransCanada’s preferred or 25 

mainline alternative routes be approved. If they were to twin or closely parallel to 26 

Keystone I the vast majority of landowners would be those that already have a 27 

pipeline so there would be considerable less new incremental negative impacts. 28 

Q: Do you have similar concerns about selling the land? 29 
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A: Well I hope not to have to sell the land in my lifetime but times change and you 1 

never know what is around the corner and yes I am concerned that if another piece 2 

of ground similar to mine were for sale and it did not have the pipeline and mine 3 

did that I would have a lower selling price. I think this would be true for pipeline 4 

ground on both the preferred and mainline alternative routes. 5 

Q:  What is your intent with your land after you die? 6 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 7 

to come but I have thought about getting out if this pipeline were to come through. 8 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 9 

Pipeline would cross the land described above and owned by you? 10 

A: Yes. 11 

Q: Were you or an entity for which you are a member, shareholder, or director 12 

previously sued by TransCanada Keystone Pipeline, LP? 13 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 14 

petition for condemnation against our land so it could place its proposed pipeline 15 

within an easement that it wanted to take from us on our land. 16 

Q: Did you defend yourself and your land in that condemnation action? 17 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 18 

and expenses in our resistance of TransCanada’s lawsuit against us. 19 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 20 

incurred? 21 

A: No, they have not. 22 

Q: In its lawsuit against you, did TransCanada identify the amount of your 23 

property that it wanted to take for its proposed pipeline? 24 

A: The lawsuit against us stated they would take the amount of property that is 25 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 26 

and equipment reasonably necessary to operate the pipeline. 27 

Q: Did TransCanada define what they meant by “property that is reasonably 28 

necessary”? 29 
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A: No, they did not. 1 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 2 

property portion of your land? 3 

A: Yes, they did. 4 

Q: Did TransCanada describe what rights it proposed to take related to the 5 

eminent domain property on your land? 6 

A: Yes, they did. 7 

Q: What rights that they proposed to take did they describe? 8 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 9 

operate, and maintain the pipeline and the plant and equipment reasonably 10 

necessary to operate the pipeline, specifically including surveying, laying, 11 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 12 

reconstructing, removing and abandoning one pipeline, together with all fittings,  13 

cathodic protection equipment, pipeline markers, and all their equipment and 14 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 15 

petroleum products, and all by-products thereof.” 16 

Q: Prior to filing an eminent domain lawsuit to take your land that 17 

TransCanada identified, do you believe they attempted to negotiate in good 18 

faith with you? 19 

A: No, I do not. 20 

Q: Did TransCanada at any time approach you with or deliver to you their 21 

proposed easement and right-of-way agreement? 22 

A: Yes, they did. 23 

Q: At the time you reviewed TransCanada’s easement and right-of-way 24 

agreement, did you understand that they would be purchasing a fee title 25 

interest in your property or that they were taking something else? 26 

A: I understood that they proposed to have the power to take both a temporary 27 

construction easement that could last for a certain period of time and then also a 28 

permanent easement which they described to be 50 feet across or in width, and 29 



5 
 

that would run the entire portion of my property from where a proposed pipeline 1 

would enter my property until where it would exit the property. 2 

Q: Is the document included with your testimony here as Attachment No. 2, a 3 

true and accurate copy of TransCanada’s proposed Easement and Right-of-4 

Way agreement that they included with their condemnation lawsuit against 5 

you? 6 

A: Yes, it is.   7 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 8 

and Right-of-Way agreement? 9 

A: Yes, I have. 10 

Q: What is your understanding of the significance of the Easement and Right-of-11 

Way agreement as proposed by TransCanada? 12 

A: My understanding is that this is the document that will govern all of the rights and 13 

obligations and duties as well as the limitations of what I can and cannot do and 14 

how I and any future landowner and any person I invite to come onto my property 15 

must behave as well as what TransCanada is and is not responsible for and how 16 

they can use my land. 17 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 18 

agreement do you have any concerns about any portions of it or any of the 19 

language either included in the document or missing from the proposed 20 

document? 21 

A: Yes, I have a number of significant concerns and worries about the document and 22 

how the language included and the language not included potentially negatively 23 

impacts my land and thereby potentially negatively impacts my community and 24 

my state.   25 

Q: I would like you to walk the Commissioners through each and every one of 26 

your concerns about TransCanada’s proposed Easement and Right-of-Way 27 

agreement so they can develop an understanding of how that language and 28 

the terms of that contract, in your opinion, potentially negatively impacts you 29 
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and your land.  So, if you can start at the beginning of that document and 1 

let’s work our way through it, okay? 2 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 3 

Easement and Right-of-Way agreement and how it negatively could affect my 4 

property rights and my economic interests. 5 

Q. Okay, let’s start with your first concern please. 6 

A: The very first sentence talks about consideration or how much money they will 7 

pay to compensate me for all of the known and unknown affects and all of the 8 

rights I am giving up and for all the things they get to do to my land and for what 9 

they will prevent me from doing on my land and they only will pay me one time at 10 

the signing of the easement agreement. That is a huge problem. 11 

Q: Explain to the Commissioners why that is a problem. 12 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 13 

landowner because they want to have my land forever for use as they see fit so 14 

they can make a daily profit from their customers. If I was to lease ground from 15 

my neighbor I would typically pay twice a year every year as long as they granted 16 

me the rights to use their land. That only makes sense – that is fair. If I was going 17 

to rent a house in town I would typically pay monthly, every month until I gave up 18 

my right to use that house. By TransCanada getting out on the cheap and paying 19 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 20 

revenue collection on the money I would be paid and then pay taxes on and 21 

contribute to this state and this country. It is money I would be putting back into 22 

my local community both spending and stimulating the local economy and 23 

generating more economic activity right here. Instead TransCanada’s shareholders 24 

keep all that money and it never finds its way to Nebraska.  25 

Q: What is your next concern? 26 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 27 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 28 

limited partnership…” and I have no idea who that really is. I have no idea who is 29 
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forcing this pipeline on us or who the owners of the entities are, or what are the 1 

assets backing this limited partnership, or who the general partner is, or who all 2 

the limited partners are, and who makes up the ownership of the these partners or 3 

the structure or any of the basic things you would want to know and understand if 4 

you would want to do business with such an outfit. According to TransCanada’s 5 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 6 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 7 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 8 

basically nothing. That is really scary since the general partner has the liability but 9 

virtually none of the ownership and who knows if it has any other assets. 10 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 11 

percent clear on exactly who could become the owner of over 275 miles of 12 

Nebraska land? 13 

A:  No. 14 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 15 

percent clear on exactly who will be operating and responsible for 16 

approximately 275 miles of tar sands pipeline underneath and through 17 

Nebraska land? 18 

A:  No. 19 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 20 

and the State of Nebraska of TransCanada’s easement terms. 21 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 22 

called “Grantee”)…” and this concerns me because it would allow their easement 23 

to be transferred or sold to someone or some company or country or who knows 24 

what that I don’t know and who we may not want to do business with. This 25 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 26 

bidder that could have terrible impacts upon all of Nebraska depending upon who 27 

may buy it and I don’t know of any safeguards in place for us or the State to veto 28 
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or have any say so in who may own, operate, or be responsible for this pipeline in 1 

the future. 2 

Q: Do you think that type of uncertainty and lack of control over a major piece 3 

of infrastructure crossing our State is in the public interest? 4 

A: No, certainly not, in fact, just the opposite. 5 

Q: What’s next? 6 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 7 

really concerns me. Why does the easement and right-of-way have to be perpetual 8 

and permanent? That is the question myself and my family want an answer to. 9 

Perpetual to me is like forever and that doesn’t make sense. 10 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 11 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 12 

data proving there is a perpetual supply of tar sands. I am not aware in 13 

TransCanada’s application where it proves there is a perpetual necessity for this 14 

pipeline. My understanding of energy infrastructure like wind towers is they have 15 

a decommission plan and actually take the towers down when they become 16 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 17 

will, and I want my family or future Nebraska families to have that land as 18 

undisturbed as possible and it is not in my interest or the public interest of 19 

Nebraska to be forced to give up perpetual and permanent rights in the land for 20 

this specific kind of pipeline project. 21 

Q: Okay, what is your next concern? 22 

A: The easement language includes all these things TransCanada can do and it says 23 

“…abandoning in place…” so they can just leave this pipeline under my ground 24 

until the end of time just sitting there while they are not using it, but I am still 25 

prevented from doing on my land and using my land what I would like. If I owned 26 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 27 

there. It doesn’t make sense and it scares me and it is not in my interest or the 28 

public interest of Nebraska to allow this. 29 
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Q: Now it looks like we are ready to go to the second page of the Easement is that 1 

right? 2 

A: Yes. 3 

Q: So now on the second page of the Easement what are your concerns? 4 

A: Here the Easement identifies a 24-month deadline to complete construction of the 5 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 6 

starts to run from the moment “actual pipeline installation activities” begin on 7 

Landowners property. It appears that TransCanada would define this phrase as 8 

needed. It would be wise to explain what types of TransCanada action constitutes  9 

“installation activity” For instance, would the placement and storage of an 10 

excavator or other equipment on or near the Easement property be an activity or 11 

would earth have to be moved before the activity requirement is triggered. This 12 

vague phrase is likely to lead to future disputes and litigation that is not in the best 13 

interest of the welfare of Nebraska and would not protect property interests. The 14 

24-months can also be extended in the case of “force majeure.” My understanding 15 

is that force majeure is often used to insulate a party to a contract when events 16 

occur that are completely out of their control. In TransCanada’s easement this is 17 

expanded to include “without limitation…availability of labor and materials.” 18 

Extending this language to labor and materials is problematic because these are 19 

two variables that TransCanada does have some or significant control over and to 20 

allow extension of the 24-month period over events not truly out of the control of 21 

TransCanada and without further provision for compensation for the Landowner is 22 

not conducive to protection of property rights. 23 

Q: Okay, what is your next concern? 24 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 25 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 26 

reasonable costs and expenses” will pay for damages caused but then limits 27 

TransCanada’s liability to certain circumstances. There is no definition of 28 

“commercially reasonable” and no stated right that the Landowner would get to 29 
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determine the amounts of cost or expense that is “commercially reasonable.”  1 

TransCanada excepts out from their liability any damages that are caused by 2 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 3 

Landowner. It is understandable that if the Landowner were to willfully and 4 

intentionally cause damages to the pipeline that Landowner should be liable. 5 

However, anything short of willful misconduct should be the lability of 6 

TransCanada who is subjecting the pipeline on the Landowner and who is making 7 

a daily profit from that pipeline. When evaluating the impact on property rights of 8 

this provision, you must consider the potentially extremely expensive fight a 9 

Landowner would have over this question of whether or not damage was an act of 10 

negligence. Putting this kind of potential liability upon the Landowner is 11 

incredibly problematic and is detrimental to the protection of property rights. I 12 

don’t think this unilateral power which I can’t do anything about as the landowner 13 

is in the best economic interest of the land in question or the State of Nebraska for 14 

landowners to be treated that way. 15 

Q: Is there any specific event or example you are aware of that makes this 16 

concern more real for you? 17 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 18 

Nemaha County, Nebraska landowner farmers who accidently struck two 19 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 20 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 21 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 22 

copy of the Federal Court Complaint is here as Attachment No. 3. 23 

Q: What is your next concern with the Easement language? 24 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 25 

they choose unless 1) any Landowner use interferes in any way with 26 

TransCanada’s exercise of any of its rights within the Easement, or 2) 27 

TransCanada decides to take any action on the property it deems necessary to 28 

prevent injury, endangerment or interference with anything TransCanada deems 29 
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necessary to do on the property. Landowner is also forbidden from excavating 1 

without prior authorization by TransCanada. So my understanding is that 2 

TransCanada will unilaterally determine what Landowner can and can’t do based 3 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 4 

could also completely deny my request to excavate. Further, TransCanada retains 5 

all “privileges necessary or convenient for the full use of the rights” granted to 6 

them in the Easement. Again, TransCanada unilaterally can decide to the 7 

detriment of the property rights of Landowner what TransCanada believes is 8 

necessary or convenient for it. And there is no option for any additional 9 

compensation to landowner for any right exercised by TransCanada that leads to 10 

the removal of trees or plants or vegetation or buildings or structures or facilities 11 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 12 

rights without having to compensate Landowner for such further destruction or 13 

losses are not conducive to the protection of property rights or economic interest. 14 

Q:  What is the next concern you have? 15 

A: The Easement also allows some rights for Landowner but restricts them at the 16 

same time and again at the sole and unilateral decision making of TransCanada. 17 

TransCanada will determine if the actions of Landowner might in anyway 18 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 19 

any appurtenances thereon to the pipeline itself or to their access to the Easement 20 

or within the Easement and TransCanada retains the right at any time, whether 21 

during growing season or not, to travel “within and along Easement Area on foot 22 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 23 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 24 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 25 

undefined and unilateral restrictions are not conducive to the protection of 26 

property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: The Easement allows TransCanada sole discretion to burn or chip or bury under 1 

Landowner’s land any debris of any kind without any input or power of 2 

Landowner to demand an alternative method or location of debris disposal. Such 3 

unilateral powers would negatively affect Landowners property are not conducive 4 

to the protection of property rights or economic interest. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 7 

“where rock is encountered” mean and why does TransCanada solely get to 8 

determine whether or not this phrase is triggered. This phrase could be used to 9 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 10 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 11 

affect Landowners property are not conducive to the protection of property rights. 12 

A shallow pipeline is much more likely to become a danger and liability in the 13 

future given farming operations and buried irrigation lines and other factors 14 

common to the current typical agricultural uses of the land in question impacted 15 

by TransCanada’s preferred pipeline route. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: There are more vague concepts solely at the determination of TransCanada such as 18 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 19 

possible.” There is nothing here that defines this or provides a mechanism for 20 

documenting or memorializing “pre-construction position” so as to minimize 21 

costly legal battles or wasted Landowner time attempting to recreate the soil 22 

condition on their fields or pasture. Such unilateral powers would negatively affect 23 

Landowners property are not conducive to the protection of property rights or 24 

economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 27 

appurtenances thereto in place on, under, across, or through Nebraska land at any 28 

time it chooses. There is no provision for Landowner compensation for such 29 
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abandonment or any right for the Landowner to demand removal. Such unilateral 1 

powers would negatively affect Landowners property are not conducive to the 2 

protection of property rights or economic interest. The potential environmental 3 

impact on the farm ground as my family plans on continuing to farm through 4 

future generations of Morrison’s is a concern.  I am also concerned in case the 5 

lines are abandoned and not removed since the low grade oil, solvents,  and 6 

corrosive actions would diminish the value of the property and risk contamination 7 

for future generations. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: TransCanada has the power to unilaterally move or modify the location of any 10 

Easement area whether permanent or temporary at their sole discretion. 11 

Regardless, if Landowner has taken prior steps relative the their property in 12 

preparation or planning of TransCanada’s taking of the initial easement area(s), 13 

the language here does not require TransCanada to compensate the Landowner if 14 

they decide to move the easement anywhere on Landowners property. Such 15 

unilateral powers would negatively affect Landowners property are not conducive 16 

to the protection of property rights or economic interests. 17 

Q:  What is the next concern you have with the Easement language? 18 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 19 

transfer and be applicable to any future owner of the Land in question without the 20 

ability of the future Landowner to modify or negotiate any of the language in 21 

question to which it will be held to comply. 22 

Q:  What is the next concern you have with the Easement language? 23 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 24 

Easement to any person, company, country, etc. at their sole discretion at anytime 25 

to anyone. This also means that any buyer of the easement could do the same to a 26 

third buyer and so on forever. There is no change of control or sale provision in 27 

place to protect the Landowner or Nebraska or to provide compensation for such 28 

change of control or ownership. It is not conducive to the protection of property 29 
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rights or economic interests to allow unilateral unrestricted sale of the Easement 1 

thereby forcing upon the Landowner and our State a new unknown Easement 2 

owner. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: There are many terms in the Easement that are either confusing or undefined terms 5 

that are without context as to whether or not the Landowner would have any say 6 

so in determining what these terms mean or if the evaluation is solely in 7 

TransCanada’s control. Some of these vague undefined terms are as follows: 8 

i. “pipeline installation activities” 9 

ii. “availability of labor and materials”  10 

iii. “commercially reasonable costs and expenses”  11 

iv. “reasonably anticipated and foreseeable costs and expenses”  12 

v. “yield loss damages” 13 

vi. “diminution in the value of the property”  14 

vii. “substantially same condition”  15 

viii. “an actual or potential hazard”  16 

ix. “efficient”  17 

x. “convenient”  18 

xi. “endangered”  19 

xii. “obstructed”  20 

xiii. “injured”  21 

xiv. “interfered with”  22 

xv. “impaired”  23 

xvi. “suitable crossings”  24 

xvii. “where rock is encountered”  25 

xviii. “as nearly as practicable”  26 

xix. “pre-construction position”  27 

xx. “pre-construction grade”  28 

xxi. “various engineering factors”    29 
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Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q: Do you have any other concerns about the Easement language that you can 11 

think of at this time? 12 

A: I reserve the right to discuss any additional concerns that I think of at the time of 13 

my live testimony in August. 14 

Q: Based upon what you have shared with the Commission above regarding 15 

TransCanada’s proposed Easement terms and agreement, do you believe 16 

those to be reasonable or just, under the circumstances of the pipeline’s 17 

impact upon you and your land? 18 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 19 

discussed previously. 20 

Q: Did TransCanada ever offer you financial compensation for the rights that 21 

they sought to obtain in your land, and for what they sought to prevent you 22 

and any future land owner of your property from doing in the future? 23 

A: Yes, we received an offer from them. 24 

Q: As the owner of the land in question and as the person who knows it better 25 

than anyone else, do you believe that TransCanada offered you just, or fair, 26 

compensation for all of what they proposed to take from you so that their tar 27 

sands pipeline could be located across your property? 28 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 1 

offer for all the potential impacts and effects and the rights that I’m giving up, and 2 

what we will be prevented from doing in the future and how their pipeline would 3 

impact my property for ever and ever. 4 

Q: Has TransCanada at any time offered to compensate you annually, such as 5 

wind farm projects do, for the existence of their potential tar sands pipeline 6 

across your property. 7 

A: No, never. 8 

Q: At any time did TransCanada present you with or request that you, as the 9 

owner of the land in question, sign and execute a document called, “Advanced 10 

Release of Damage Claims and Indemnity Agreement?” 11 

A: Yes, they did and it was included in the County Court lawsuit against us. 12 

Q: Is Attachment No. 4, to your testimony here, a true and accurate copy of the 13 

“Advanced Release of Damage Claims and Indemnity Agreement?  14 

A: Yes, it is. 15 

Q: What was your understanding of that document? 16 

A: When I read that document in the plain language of that document, it was my 17 

understanding that TransCanada was attempting to pay me a very small amount at 18 

that time in order for me to agree to give up my rights to be compensated from 19 

them in the future related to any damage or impact they may have upon my 20 

property “arising out of, in connection with, or alleged to resulted from 21 

construction or surveying over, under or on” my land. 22 

Q: Did you ever sign that document? 23 

A: No, I did not. 24 

Q: Why not? 25 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 26 

sum of money when I have no idea how bad the impacts or damages that they, or 27 

their contractors, or subcontractors, or other agents or employees, may cause on 28 
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my land at any time in the future that resulted from the construction or surveying 1 

or their activities upon my land. 2 

Q: When you reviewed this document, what did it make you feel? 3 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 4 

shield themselves against known and foreseeable impacts that their pipeline, and 5 

the construction of it, would have upon my land.  It made me feel that they knew it 6 

was in their financial interest to pay me as little as possible to prevent me from 7 

ever having the opportunity to seek fair compensation again, and that this must be 8 

based upon their experience of unhappy landowners and situations in other places 9 

where they have built pipelines. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across your land 12 

was in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Do you pay property taxes for the land that would be affected and impacted 24 

at the proposed TransCanada Keystone XL Pipeline? 25 

A: Yes, I do. 26 

Q: Why do you pay property taxes on that land? 27 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 28 

of that property. 29 
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Q: Because you follow the law and pay property taxes, do you believe you 1 

deserve any special consideration or treatment apart from any other person 2 

or company that pays property taxes? 3 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 4 

just what you do. 5 

Q: Do you believe the fact that you pay property taxes entitles you to special 6 

treatment of any kind, or special rights of any kind? 7 

A: No, of course not. 8 

Q: Do you believe the fact that you pay property taxes on your land would be 9 

enough to qualify you to have the power of eminent domain to take land of 10 

your neighbors or other people in your county, or other people across the 11 

state of Nebraska? 12 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 13 

I expect an award for or any type of special consideration. 14 

Q: Have you at any time ever employed any person other than yourself? 15 

A: Well, yes I have. 16 

Q: Do you believe that the fact that you have, at some point in your life, 17 

employed one or more other persons entitle you to any special treatment or 18 

consideration above and beyond any other Nebraskan that has also employed 19 

one or more persons? 20 

A: No, of course not. 21 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 22 

have at one point employed another person within this state, entitles you to 23 

preferential treatment or consideration of any kind? 24 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 25 

don’t deserve any special treatment or consideration for that fact. 26 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 27 

crude oil pipeline in its preferred location, or ultimate location across the 28 

state of Nebraska? 29 
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A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 1 

or even bullied around and being made to feel scared that they did not have any 2 

options but to sign whatever papers TransCanada told them they had to. I am 3 

aware of folks being threatened that their land would be taken if they didn’t follow 4 

what TransCanada was saying. I am aware of tactics to get people to sign 5 

easements that I don’t believe have any place in Nebraska or anywhere such as 6 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 7 

landowners and convince them they should sign TransCanada’s easement 8 

agreements. I am aware of older folks and widows or widowers feeling they had 9 

no choice but to sign TransCanada’s Easement and they didn’t know they could 10 

fight or stand up for themselves. From a more practical standpoint, I am worried 11 

that according to their answer to our Interrogatory No. 211, TransCanada only 12 

owns and operates one (1) major oil pipeline. They simply do not have the 13 

experience with this type of pipeline and that scares me. There are others but that 14 

is what I can recollect at this time and if I remember more or my recollection is 15 

refreshed I will share those with the Commissioners at the Hearing in August. 16 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 17 

landowner is reasonable or just? 18 

A: No, I do not. 19 

Q: Do you have any concern about limitations that the construction of this 20 

proposed pipeline across your affected land would prevent construction of 21 

future structures upon the portion of your land affected by the proposed 22 

easement and immediately surrounding areas? 23 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 24 

structures directly across or touching the easement, and it would be unwise and I 25 

would be uncomfortable to build anything near the easement for fear of being 26 

blamed in the future should any damage or difficulty result on my property in 27 

regards to the pipeline. 28 

Q: Do you think such a restriction would impact you economically? 29 
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A: Well yes, of course.   1 

Q: How do you think such a restriction would impact you economically? 2 

A: The future of this land may not be exactly how it’s being used as of this moment, 3 

and having the restrictions and limiting my ability to develop my land in certain 4 

ways presents a huge negative economic impact on myself, my family, and any 5 

potential future owner of the property. You have no idea how I or the future owner 6 

may want to use this land in the future or the other land across Nebraska 7 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 8 

ago it would have been hard to imagine all the advances that we have now or how 9 

things change. Because the Easement is forever and TransCanada gets the rights in 10 

my land forever we have to think with a very long term view. By placing their 11 

pipeline on under across and through my land that prevents future development 12 

which greatly negatively impacts future taxes and tax revenue that could have 13 

been generated by the County and State but now will not. When you look at the 14 

short blip of economic activity that the two years of temporary construction efforts 15 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 16 

and restrictions TransCanada is forcing upon us and Nebraska. 17 

Q: Do you have any concerns about the environmental impact of the proposed 18 

pipeline? 19 

A: Yes, I do.   20 

Q: What are some of those concerns? 21 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 22 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 23 

a detrimental impact upon the environment of my land specifically, as well as the 24 

lands near my land and surrounding the proposed pipeline route. 25 

Q: Do you have any other environmental concerns? 26 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 27 

construction and/or maintenance and operation. I am concerned about spills and 28 
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leaks that TransCanada has had in the past and will have in the future. This could 1 

be catastrophic to my operations or others and to my county and the State. 2 

Q: Do you have any thoughts regarding if there would be an impact upon the 3 

natural resources on or near your property due to the proposed pipeline? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 6 

resources of my land, and the lands near and surrounding the proposed pipeline 7 

route. 8 

Q: Do you have any worries about potential impacts from the proposed pipeline 9 

to the soil of your land, or land near you? 10 

A: Yes, I believe that any construction, operation, and/or maintenance of the 11 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 12 

land, as well as land along and surrounding the proposed pipeline route.  This 13 

includes, but is not limited to, the reasons that we discussed above of disturbing 14 

the soil composition and makeup as it has naturally existed for thousands and 15 

millions of years during the construction process, and any future maintenance or 16 

removal process.  I’m gravely concerned about the fertility and the loss of 17 

economic ability of my property to grow the crops, or grow the grasses, or grow 18 

whatever it is at that time they exist on my property or that I may want to grow in 19 

the future, or that a future owner may want to grow.  The land will never be the 20 

same from as it exists now undisturbed to after it is trenched up for the proposed 21 

pipeline. 22 

Q: Do you have any concerns about the potential impact of the proposed pipeline 23 

upon the groundwater over your land, or surrounding lands? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

groundwater of not only under my land, but also near and surrounding the pipeline 27 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 28 
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simple and it is simply too valuable to our State and the country to put at 1 

unreasonable risk. 2 

Q: Do you have any concern about the potential impact of the proposed pipeline 3 

upon the surface water on, or near or around your land? 4 

A: Yes, I have significant concerns that any construction, operation, and/or 5 

maintenance of the proposed Keystone XL Pipeline would have detrimental 6 

impact upon the surface water of not only within my property boundary, but along 7 

and near and surrounding the pipeline route, and in fact, across the state of 8 

Nebraska.   9 

Q: Do you have any concern about the potential impacts of the proposed pipeline 10 

upon the wildlife and plants, other than your growing crops on or near your 11 

land? 12 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 13 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 14 

wildlife and the plants, not only that are located on or can be found upon my land, 15 

but also near and along the proposed pipeline route. 16 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 17 

fair market value of your land? 18 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 19 

pipeline underneath and across and through my property will negatively affect the 20 

fair market value at any point in the future, especially at that point in which I 21 

would need to sell the property, or someone in my family would need to sell the 22 

property.  I do not believe, and certainly would not be willing to pay, the same 23 

price for land that had the pipeline located on it, versus land that did not.  I hope 24 

there is never a point where I’m in a position where I have to sell and have to 25 

realize as much value as I can out of my land.  But because it is my single largest 26 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 27 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 28 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 29 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 1 

not to mention all of the rights you give up by the nature of having the pipeline 2 

due to having the easement that we have previously discussed, for any reasonable 3 

person to think that the existence of the pipeline would not negatively affect my 4 

property’s value. 5 

Q: Have you ever seen the document that’s marked as Attachment No. 5, to your 6 

testimony? 7 

A: Yes, I have. 8 

Q: Where have you seen that before? 9 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    10 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 11 

believe the portion of the alternative route in Nebraska essentially twins or 12 

parallels Keystone I.  13 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 14 

Application, and as found on Attachment No. 6, here to your testimony, is in 15 

the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that the Keystone mainline alternative route as shown on 18 

Attachment No. 6 included with your testimony here is a major oil pipeline 19 

route that is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 22 

of the proposed pipeline within Nebraska as found in Attachment No. 5 to 23 

your testimony, is in the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe there is any potential route for the proposed Keystone XL 26 

Pipeline across, within, under, or through the State of Nebraska that is in the 27 

public interest of the citizens of Nebraska? 28 

A: No, I do not. 29 
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Q: Why do you hold that belief? 1 

A: Because there simply is no public interest based on all of the factors that I am 2 

aware and that I have read and that I have studied that this Commission is to 3 

consider that would establish that a for-profit foreign-owned pipeline that simply 4 

crosses Nebraska because we are geographically in the way between where tar 5 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 6 

public interest of Nebraskans. We derive no benefit from this project. It is not for 7 

public use. Nebraska is simply in the way and when all considerations are taken in 8 

there is no net benefit of any kind for Nebraska should this project be placed in our 9 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 10 

the negative impacts and concerns. 11 

Q: What do you think about the applicant, TransCanada’s argument that it’s 12 

preferred route for its proposed Keystone XL Pipeline is in the public interest 13 

of Nebraska because it may bring temporary jobs during the construction 14 

phase to Nebraska? 15 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 16 

temporary or on a permanent basis, don’t come with a project that has all the 17 

potential and foreseeable negative impacts, many of which we have discussed here 18 

and other witnesses throughout the course of this hearing have and will discuss.  If 19 

I decide to hire and employ someone to help me out in my farming or ranching 20 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 21 

to my land or my town or my county or my state.  And I’ve hired someone who is 22 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 23 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 24 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 25 

from TransCanada’s own statements that the jobs numbers they originally touted 26 

were determined to be a minute fraction of the permanent jobs that had been 27 

projected. According to their answer to our Interrogatory No. 191, TransCanada 28 

has created only thirty-four (34) jobs within Nebraska working specifically on 29 
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behalf of TransCanada and according to their answer to Interrogatory No. 196, as 1 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 2 

Further, according to their answer to Interrogatory No. 199, TransCanada would 3 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 4 

constructed on its Preferred Route or its Mainline Alternative Route. 5 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 6 

because it would cross your land? 7 

A: No, absolutely not.  I am opposed to this project because it is not in the public 8 

interest, neither within my community nor within our state. 9 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 10 

was to cross someone else’s land? 11 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 12 

the fear and anxiety and potential foreseeable risks and negative impacts that this 13 

type of a project carrying this type of product brings foisted upon anyone in this 14 

state or any other state. 15 

Q: Do you think there is any intelligent route for the proposed Keystone XL 16 

Pipeline to cross the state of Nebraska? 17 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 18 

this project anywhere within Nebraska is within the public interest.  However, if 19 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 20 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 21 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 22 

preferred route and the mainline alternative routes are economic liabilities our 23 

state cannot risk. 24 

Q: What do you rely upon to make that statement? 25 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 26 

already exists in that area is reason enough as it is not in our best interest or the 27 

public interests to have more major oil pipelines crisscrossing our state. Second, 28 

they have all the infrastructure already there in terms of relationships with the 29 
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counties and local officials and first responders along that route. Third, they have 1 

already obtained easements from all the landowners along that route and have 2 

relationships with them. Fourth, that route avoids our most sensitive soils, the 3 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 4 

Aquifer. Sixth, they have already studied that route and previously offered it as an 5 

alternative. Seventh, it just makes the most sense that as a state we would have 6 

some intelligent policy of energy corridors and co-locating this type of 7 

infrastructure near each other. 8 

Q: Have you fully expressed each and every opinion, concern, or fact you would 9 

like the Public Service Commissioners to consider in their review of 10 

TransCanada’s Application? 11 

A: No, I have not. I have shared that which I can think of as of the date I signed this 12 

document below but other things may come to me or my memory may be 13 

refreshed and I will add and address those things at the time of the Hearing in 14 

August and address any additional items at that time as is necessary. Additionally, 15 

I have not had an adequate amount of time to receive and review all of 16 

TransCanada’s answers to our discovery and the discovery of others so it was 17 

impossible to competently and completely react to that in my testimony here and I 18 

reserve the right to also address anything related to discovery that has not yet 19 

concluded as of the date I signed this document below. Lastly, certain documents 20 

requested have not yet been produced by TransCanada and therefore I may have 21 

additional thoughts on those I will also share at the hearing as needed. 22 

Q: What is it that you are requesting the Public Service Commissioners do in 23 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 24 

across Nebraska? 25 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 26 

a temporary job spike that this project may bring to a few counties and beyond the 27 

relatively small amount of taxes this proposed foreign pipeline would possibly 28 

generate.  And, instead think about the perpetual and forever impacts of this 29 
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pipeline as it would have on the landowners specifically, first and foremost, but 1 

also thereby upon the entire state of Nebraska, and to determine that neither the 2 

preferred route nor the Keystone mainline alternative route are in the public 3 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 4 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 5 

an application for a route in Nebraska, that the only potential route that would 6 

make any intelligent sense whatsoever would be twinning or near paralleling of 7 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 8 

sense to add yet another major oil pipeline crisscrossing our state creating new 9 

pumping stations, creating new impacts on additional counties and communities 10 

and going through all of the court processes with myself and other landowners like 11 

me when this applicant already has relationships with the landowners, the towns 12 

and the communities along Keystone I, and that Keystone I is firmly outside of the 13 

sand hills and a significantly further portion away from the heart of the Ogallala 14 

Aquifer than the preferred route or the Keystone mainline alternative route. 15 

Q: Are all of your statements in your testimony provided above true and 16 

accurate as of the date you signed this document to the best of your 17 

knowledge? 18 

A: Yes, they are. 19 

Q: Thank you, I have no further questions at this time and reserve the right to 20 

ask you additional questions at the August 2017 Hearing. 21 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Jamus “JD” Mudloff. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Farmer. 16 
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Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q:  For the land that would be affected and impacted by the proposed KXL tar 4 

sands pipeline give the Commissioners a sense how long the land has been in 5 

your family and a little history of the land. 6 

A: My grandfather, Gene Mudloff bought the land in 1945 and it has been in our 7 

family for 3 generations now. 8 

Q: Do you earn any income from this land? 9 

A: Yes. 10 

Q: Have you depended on the income from your land to support your livelihood 11 

or the livelihood of your family? 12 

A: Yes. 13 

Q: Have you ever in the past or have you thought about in the future leasing all 14 

or a portion of your land in question here? 15 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 16 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 17 

all the restrictions and risks and potential negative impacts to farming or ranching 18 

operations as opposed to land that did not have those same risks. If I was looking 19 

to lease or rent ground I would pay more for comparable non-pipeline land than I 20 

would for comparable pipeline land and I think most folks would think the same 21 

way. This is another negative economic impact that affects the landowner and the 22 

county and the state and will forever and ever should TransCanada’s preferred or 23 

mainline alternative routes be approved. If they were to twin or closely parallel to 24 

Keystone I the vast majority of landowners would be those that already have a 25 

pipeline so there would be considerable less new incremental negative impacts. 26 

Q: Do you have similar concerns about selling the land? 27 

A: Well I hope not to have to sell the land in my lifetime but times change and you 28 

never know what is around the corner and yes I am concerned that if another piece 29 
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of ground similar to mine were for sale and it did not have the pipeline and mine 1 

did that I would have a lower selling price. I think this would be true for pipeline 2 

ground on both the preferred and mainline alternative routes. 3 

Q:  What is your intent with your land after you die? 4 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 5 

to come but I have thought about getting out if this pipeline were to come through. 6 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 7 

Pipeline would cross the land described above and owned by you? 8 

A: Yes. 9 

Q: Were you or an entity for which you are a member, shareholder, or director 10 

previously sued by TransCanada Keystone Pipeline, LP? 11 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 12 

petition for condemnation against our land so it could place its proposed pipeline 13 

within an easement that it wanted to take from us on our land. 14 

Q: Did you defend yourself and your land in that condemnation action? 15 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 16 

and expenses in our resistance of TransCanada’s lawsuit against us. 17 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 18 

incurred? 19 

A: No, they have not. 20 

Q: In its lawsuit against you, did TransCanada identify the amount of your 21 

property that it wanted to take for its proposed pipeline? 22 

A: The lawsuit against us stated they would take the amount of property that is 23 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 24 

and equipment reasonably necessary to operate the pipeline. 25 

Q: Did TransCanada define what they meant by “property that is reasonably 26 

necessary”? 27 

A: No, they did not. 28 
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Q: Did TransCanada in its lawsuit against you, identify the eminent domain 1 

property portion of your land? 2 

A: Yes, they did. 3 

Q: Did TransCanada describe what rights it proposed to take related to the 4 

eminent domain property on your land? 5 

A: Yes, they did. 6 

Q: What rights that they proposed to take did they describe? 7 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 8 

operate, and maintain the pipeline and the plant and equipment reasonably 9 

necessary to operate the pipeline, specifically including surveying, laying, 10 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 11 

reconstructing, removing and abandoning one pipeline, together with all fittings,  12 

cathodic protection equipment, pipeline markers, and all their equipment and 13 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 14 

petroleum products, and all by-products thereof.” 15 

Q: Prior to filing an eminent domain lawsuit to take your land that 16 

TransCanada identified, do you believe they attempted to negotiate in good 17 

faith with you? 18 

A: No, I do not. 19 

Q: Did TransCanada at any time approach you with or deliver to you their 20 

proposed easement and right-of-way agreement? 21 

A: Yes, they did. 22 

Q: At the time you reviewed TransCanada’s easement and right-of-way 23 

agreement, did you understand that they would be purchasing a fee title 24 

interest in your property or that they were taking something else? 25 

A: I understood that they proposed to have the power to take both a temporary 26 

construction easement that could last for a certain period of time and then also a 27 

permanent easement which they described to be 50 feet across or in width, and 28 
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that would run the entire portion of my property from where a proposed pipeline 1 

would enter my property until where it would exit the property. 2 

Q: Is the document included with your testimony here as Attachment No. 3, a 3 

true and accurate copy of TransCanada’s proposed Easement and Right-of-4 

Way agreement that they included with their condemnation lawsuit against 5 

you? 6 

A: Yes, it is.   7 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 8 

and Right-of-Way agreement? 9 

A: Yes, I have. 10 

Q: What is your understanding of the significance of the Easement and Right-of-11 

Way agreement as proposed by TransCanada? 12 

A: My understanding is that this is the document that will govern all of the rights and 13 

obligations and duties as well as the limitations of what I can and cannot do and 14 

how I and any future landowner and any person I invite to come onto my property 15 

must behave as well as what TransCanada is and is not responsible for and how 16 

they can use my land. 17 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 18 

agreement do you have any concerns about any portions of it or any of the 19 

language either included in the document or missing from the proposed 20 

document? 21 

A: Yes, I have a number of significant concerns and worries about the document and 22 

how the language included and the language not included potentially negatively 23 

impacts my land and thereby potentially negatively impacts my community and 24 

my state.   25 

Q: I would like you to walk the Commissioners through each and every one of 26 

your concerns about TransCanada’s proposed Easement and Right-of-Way 27 

agreement so they can develop an understanding of how that language and 28 

the terms of that contract, in your opinion, potentially negatively impacts you 29 
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and your land.  So, if you can start at the beginning of that document and 1 

let’s work our way through it, okay? 2 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 3 

Easement and Right-of-Way agreement and how it negatively could affect my 4 

property rights and my economic interests. 5 

Q. Okay, let’s start with your first concern please. 6 

A: The very first sentence talks about consideration or how much money they will 7 

pay to compensate me for all of the known and unknown affects and all of the 8 

rights I am giving up and for all the things they get to do to my land and for what 9 

they will prevent me from doing on my land and they only will pay me one time at 10 

the signing of the easement agreement. That is a huge problem. 11 

Q: Explain to the Commissioners why that is a problem. 12 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 13 

landowner because they want to have my land forever for use as they see fit so 14 

they can make a daily profit from their customers. If I was to lease ground from 15 

my neighbor I would typically pay twice a year every year as long as they granted 16 

me the rights to use their land. That only makes sense – that is fair. If I was going 17 

to rent a house in town I would typically pay monthly, every month until I gave up 18 

my right to use that house. By TransCanada getting out on the cheap and paying 19 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 20 

revenue collection on the money I would be paid and then pay taxes on and 21 

contribute to this state and this country. It is money I would be putting back into 22 

my local community both spending and stimulating the local economy and 23 

generating more economic activity right here. Instead TransCanada’s shareholders 24 

keep all that money and it never finds its way to Nebraska.  25 

Q: What is your next concern? 26 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 27 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 28 

limited partnership…” and I have no idea who that really is. I have no idea who is 29 
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forcing this pipeline on us or who the owners of the entities are, or what are the 1 

assets backing this limited partnership, or who the general partner is, or who all 2 

the limited partners are, and who makes up the ownership of the these partners or 3 

the structure or any of the basic things you would want to know and understand if 4 

you would want to do business with such an outfit. According to TransCanada’s 5 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 6 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 7 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 8 

basically nothing. That is really scary since the general partner has the liability but 9 

virtually none of the ownership and who knows if it has any other assets. 10 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 11 

percent clear on exactly who could become the owner of over 275 miles of 12 

Nebraska land? 13 

A:  No. 14 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 15 

percent clear on exactly who will be operating and responsible for 16 

approximately 275 miles of tar sands pipeline underneath and through 17 

Nebraska land? 18 

A:  No. 19 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 20 

and the State of Nebraska of TransCanada’s easement terms. 21 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 22 

called “Grantee”)…” and this concerns me because it would allow their easement 23 

to be transferred or sold to someone or some company or country or who knows 24 

what that I don’t know and who we may not want to do business with. This 25 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 26 

bidder that could have terrible impacts upon all of Nebraska depending upon who 27 

may buy it and I don’t know of any safeguards in place for us or the State to veto 28 
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or have any say so in who may own, operate, or be responsible for this pipeline in 1 

the future. 2 

Q: Do you think that type of uncertainty and lack of control over a major piece 3 

of infrastructure crossing our State is in the public interest? 4 

A: No, certainly not, in fact, just the opposite. 5 

Q: What’s next? 6 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 7 

really concerns me. Why does the easement and right-of-way have to be perpetual 8 

and permanent? That is the question myself and my family want an answer to. 9 

Perpetual to me is like forever and that doesn’t make sense. 10 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 11 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 12 

data proving there is a perpetual supply of tar sands. I am not aware in 13 

TransCanada’s application where it proves there is a perpetual necessity for this 14 

pipeline. My understanding of energy infrastructure like wind towers is they have 15 

a decommission plan and actually take the towers down when they become 16 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 17 

will, and I want my family or future Nebraska families to have that land as 18 

undisturbed as possible and it is not in my interest or the public interest of 19 

Nebraska to be forced to give up perpetual and permanent rights in the land for 20 

this specific kind of pipeline project. 21 

Q: Okay, what is your next concern? 22 

A: The easement language includes all these things TransCanada can do and it says 23 

“…abandoning in place…” so they can just leave this pipeline under my ground 24 

until the end of time just sitting there while they are not using it, but I am still 25 

prevented from doing on my land and using my land what I would like. If I owned 26 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 27 

there. It doesn’t make sense and it scares me and it is not in my interest or the 28 

public interest of Nebraska to allow this. 29 
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Q: Now it looks like we are ready to go to the second page of the Easement is that 1 

right? 2 

A: Yes. 3 

Q: So now on the second page of the Easement what are your concerns? 4 

A: Here the Easement identifies a 24-month deadline to complete construction of the 5 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 6 

starts to run from the moment “actual pipeline installation activities” begin on 7 

Landowners property. It appears that TransCanada would define this phrase as 8 

needed. It would be wise to explain what types of TransCanada action constitutes  9 

“installation activity” For instance, would the placement and storage of an 10 

excavator or other equipment on or near the Easement property be an activity or 11 

would earth have to be moved before the activity requirement is triggered. This 12 

vague phrase is likely to lead to future disputes and litigation that is not in the best 13 

interest of the welfare of Nebraska and would not protect property interests. The 14 

24-months can also be extended in the case of “force majeure.” My understanding 15 

is that force majeure is often used to insulate a party to a contract when events 16 

occur that are completely out of their control. In TransCanada’s easement this is 17 

expanded to include “without limitation…availability of labor and materials.” 18 

Extending this language to labor and materials is problematic because these are 19 

two variables that TransCanada does have some or significant control over and to 20 

allow extension of the 24-month period over events not truly out of the control of 21 

TransCanada and without further provision for compensation for the Landowner is 22 

not conducive to protection of property rights. 23 

Q: Okay, what is your next concern? 24 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 25 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 26 

reasonable costs and expenses” will pay for damages caused but then limits 27 

TransCanada’s liability to certain circumstances. There is no definition of 28 

“commercially reasonable” and no stated right that the Landowner would get to 29 
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determine the amounts of cost or expense that is “commercially reasonable.”  1 

TransCanada excepts out from their liability any damages that are caused by 2 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 3 

Landowner. It is understandable that if the Landowner were to willfully and 4 

intentionally cause damages to the pipeline that Landowner should be liable. 5 

However, anything short of willful misconduct should be the lability of 6 

TransCanada who is subjecting the pipeline on the Landowner and who is making 7 

a daily profit from that pipeline. When evaluating the impact on property rights of 8 

this provision, you must consider the potentially extremely expensive fight a 9 

Landowner would have over this question of whether or not damage was an act of 10 

negligence. Putting this kind of potential liability upon the Landowner is 11 

incredibly problematic and is detrimental to the protection of property rights. I 12 

don’t think this unilateral power which I can’t do anything about as the landowner 13 

is in the best economic interest of the land in question or the State of Nebraska for 14 

landowners to be treated that way. 15 

Q: Is there any specific event or example you are aware of that makes this 16 

concern more real for you? 17 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 18 

Nemaha County, Nebraska landowner farmers who accidently struck two 19 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 20 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 21 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 22 

copy of the Federal Court Complaint is here as Attachment No. 4.  23 

Q: What is your next concern with the Easement language? 24 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 25 

they choose unless 1) any Landowner use interferes in any way with 26 

TransCanada’s exercise of any of its rights within the Easement, or 2) 27 

TransCanada decides to take any action on the property it deems necessary to 28 

prevent injury, endangerment or interference with anything TransCanada deems 29 
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necessary to do on the property. Landowner is also forbidden from excavating 1 

without prior authorization by TransCanada. So my understanding is that 2 

TransCanada will unilaterally determine what Landowner can and can’t do based 3 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 4 

could also completely deny my request to excavate. Further, TransCanada retains 5 

all “privileges necessary or convenient for the full use of the rights” granted to 6 

them in the Easement. Again, TransCanada unilaterally can decide to the 7 

detriment of the property rights of Landowner what TransCanada believes is 8 

necessary or convenient for it. And there is no option for any additional 9 

compensation to landowner for any right exercised by TransCanada that leads to 10 

the removal of trees or plants or vegetation or buildings or structures or facilities 11 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 12 

rights without having to compensate Landowner for such further destruction or 13 

losses are not conducive to the protection of property rights or economic interest. 14 

Q:  What is the next concern you have? 15 

A: The Easement also allows some rights for Landowner but restricts them at the 16 

same time and again at the sole and unilateral decision making of TransCanada. 17 

TransCanada will determine if the actions of Landowner might in anyway 18 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 19 

any appurtenances thereon to the pipeline itself or to their access to the Easement 20 

or within the Easement and TransCanada retains the right at any time, whether 21 

during growing season or not, to travel “within and along Easement Area on foot 22 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 23 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 24 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 25 

undefined and unilateral restrictions are not conducive to the protection of 26 

property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: The Easement allows TransCanada sole discretion to burn or chip or bury under 1 

Landowner’s land any debris of any kind without any input or power of 2 

Landowner to demand an alternative method or location of debris disposal. Such 3 

unilateral powers would negatively affect Landowners property are not conducive 4 

to the protection of property rights or economic interest. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 7 

“where rock is encountered” mean and why does TransCanada solely get to 8 

determine whether or not this phrase is triggered. This phrase could be used to 9 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 10 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 11 

affect Landowners property are not conducive to the protection of property rights. 12 

A shallow pipeline is much more likely to become a danger and liability in the 13 

future given farming operations and buried irrigation lines and other factors 14 

common to the current typical agricultural uses of the land in question impacted 15 

by TransCanada’s preferred pipeline route. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: There are more vague concepts solely at the determination of TransCanada such as 18 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 19 

possible.” There is nothing here that defines this or provides a mechanism for 20 

documenting or memorializing “pre-construction position” so as to minimize 21 

costly legal battles or wasted Landowner time attempting to recreate the soil 22 

condition on their fields or pasture. Such unilateral powers would negatively affect 23 

Landowners property are not conducive to the protection of property rights or 24 

economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 27 

appurtenances thereto in place on, under, across, or through Nebraska land at any 28 

time it chooses. There is no provision for Landowner compensation for such 29 
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abandonment nor any right for the Landowner to demand removal. Such unilateral 1 

powers would negatively affect Landowners property are not conducive to the 2 

protection of property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: TransCanada has the power to unilaterally move or modify the location of any 5 

Easement area whether permanent or temporary at their sole discretion. 6 

Regardless, if Landowner has taken prior steps relative to their property in 7 

preparation or planning of TransCanada’s taking of the initial easement area(s), 8 

the language here does not require TransCanada to compensate the Landowner if 9 

they decide to move the easement anywhere on Landowners property. Such 10 

unilateral powers would negatively affect Landowners property are not conducive 11 

to the protection of property rights or economic interests. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 14 

transfer and be applicable to any future owner of the Land in question without the 15 

ability of the future Landowner to modify or negotiate any of the language in 16 

question to which it will be held to comply. 17 

Q:  What is the next concern you have with the Easement language? 18 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 19 

Easement to any person, company, country, etc. at their sole discretion at anytime 20 

to anyone. This also means that any buyer of the easement could do the same to a 21 

third buyer and so on forever. There is no change of control or sale provision in 22 

place to protect the Landowner or Nebraska or to provide compensation for such 23 

change of control or ownership. It is not conducive to the protection of property 24 

rights or economic interests to allow unilateral unrestricted sale of the Easement 25 

thereby forcing upon the Landowner and our State a new unknown Easement 26 

owner. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: There are many terms in the Easement that are either confusing or undefined terms 1 

that are without context as to whether or not the Landowner would have any say 2 

so in determining what these terms mean or if the evaluation is solely in 3 

TransCanada’s control. Some of these vague undefined terms are as follows: 4 

i. “pipeline installation activities” 5 

ii. “availability of labor and materials”  6 

iii. “commercially reasonable costs and expenses”  7 

iv. “reasonably anticipated and foreseeable costs and expenses”  8 

v. “yield loss damages” 9 

vi. “diminution in the value of the property”  10 

vii. “substantially same condition”  11 

viii. “an actual or potential hazard”  12 

ix. “efficient”  13 

x. “convenient”  14 

xi. “endangered”  15 

xii. “obstructed”  16 

xiii. “injured”  17 

xiv. “interfered with”  18 

xv. “impaired”  19 

xvi. “suitable crossings”  20 

xvii. “where rock is encountered”  21 

xviii. “as nearly as practicable”  22 

xix. “pre-construction position”  23 

xx. “pre-construction grade”  24 

xxi. “various engineering factors”    25 

Each one of these above terms and phrases as read in the context of the Easement 26 

could be problematic in many ways. Notably, undefined terms tend to only get 27 

definition in further legal proceedings after a dispute arises and the way the 28 

Easement is drafted, TransCanada has sole power to determine when and if a 29 
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particular situation conforms with or triggers rights affected by these terms. For 1 

instance, “yield loss damages” should be specifically defined and spelled out 2 

exactly how the landowner is to be compensated and in what events on the front 3 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 4 

the Landowner is without contractual rights to define these terms or determine 5 

when rights related to them trigger and what the affects may be. 6 

Q: Do you have any other concerns about the Easement language that you can 7 

think of at this time? 8 

A: I reserve the right to discuss any additional concerns that I think of at the time of 9 

my live testimony in August. 10 

Q: Based upon what you have shared with the Commission above regarding 11 

TransCanada’s proposed Easement terms and agreement, do you believe 12 

those to be reasonable or just, under the circumstances of the pipeline’s 13 

impact upon you and your land? 14 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 15 

discussed previously. 16 

Q: Did TransCanada ever offer you financial compensation for the rights that 17 

they sought to obtain in your land, and for what they sought to prevent you 18 

and any future land owner of your property from doing in the future? 19 

A: Yes, we received an offer from them. 20 

Q: As the owner of the land in question and as the person who knows it better 21 

than anyone else, do you believe that TransCanada offered you just, or fair, 22 

compensation for all of what they proposed to take from you so that their tar 23 

sands pipeline could be located across your property? 24 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 25 

offer for all the potential impacts and effects and the rights that I’m giving up, and 26 

what we will be prevented from doing in the future and how their pipeline would 27 

impact my property for ever and ever. 28 
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Q: Has TransCanada at any time offered to compensate you annually, such as 1 

wind farm projects do, for the existence of their potential tar sands pipeline 2 

across your property. 3 

A: No, never. 4 

Q: At any time did TransCanada present you with or request that you, as the 5 

owner of the land in question, sign and execute a document called, “Advanced 6 

Release of Damage Claims and Indemnity Agreement?” 7 

A: Yes, they did and it was included in the County Court lawsuit against us. 8 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 9 

“Advanced Release of Damage Claims and Indemnity Agreement?  10 

A: Yes, it is. 11 

Q: What was your understanding of that document? 12 

A: When I read that document in the plain language of that document, it was my 13 

understanding that TransCanada was attempting to pay me a very small amount at 14 

that time in order for me to agree to give up my rights to be compensated from 15 

them in the future related to any damage or impact they may have upon my 16 

property “arising out of, in connection with, or alleged to resulted from 17 

construction or surveying over, under or on” my land. 18 

Q: Did you ever sign that document? 19 

A: No, I did not. 20 

Q: Why not? 21 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 22 

sum of money when I have no idea how bad the impacts or damages that they, or 23 

their contractors, or subcontractors, or other agents or employees, may cause on 24 

my land at any time in the future that resulted from the construction or surveying 25 

or their activities upon my land. 26 

Q: When you reviewed this document, what did it make you feel? 27 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 28 

shield themselves against known and foreseeable impacts that their pipeline, and 29 
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the construction of it, would have upon my land.  It made me feel that they knew it 1 

was in their financial interest to pay me as little as possible to prevent me from 2 

ever having the opportunity to seek fair compensation again, and that this must be 3 

based upon their experience of unhappy landowners and situations in other places 4 

where they have built pipelines. 5 

Q: Has TransCanada ever contacted you and specifically asked you if you 6 

thought their proposed location of their proposed pipeline across your land 7 

was in your best interest? 8 

A: No, they have not. 9 

Q: Has TransCanada ever contacted you and specifically asked you if you 10 

thought their proposed location of their proposed pipeline across your land 11 

was in the public interest of the State of Nebraska? 12 

A: No, they have not. 13 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 14 

Takings Clause? 15 

A: Yes, I am. 16 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 17 

an American citizens property? 18 

A: My understanding is that, according to the United States Constitution, that if the 19 

government is going to take land for public use, then in that case, or by taking for 20 

public use, it can only occur if the private land owner is compensated justly, or 21 

fairly. 22 

Q: Has TransCanada ever contacted you specially to explain the way in which 23 

the public could use its proposed Keystone XL Pipeline? 24 

A: No, they have not. 25 

Q: Can you think of any way in which the public, that is the citizens of the State 26 

of Nebraska, can directly use the proposed TransCanada Keystone XL 27 

Pipeline, as it dissects the State of Nebraska? 28 



18 
 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 1 

public benefits from this pipeline in any way, how they can use it any way, or how 2 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 3 

that the only reason it’s proposed to come through Nebraska, is that because we 4 

are geographically in the way from between where the privately-owned Tar Sands 5 

are located to where TransCanada wants to ship the Tar Sands to refineries in 6 

Houston, Texas. 7 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 8 

crude petroleum, or oil and petroleum by-products that you would like to 9 

ship in its pipeline? 10 

A: No, it has not. 11 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-12 

products that you, at this time or any time in the future, would desire to place 13 

for transport within the proposed TransCanada Keystone XL Pipeline? 14 

A: No, I do not. 15 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 16 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-17 

products within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not.  I’ve never heard of such a person or company like that. 19 

Q: Do you pay property taxes for the land that would be affected and impacted 20 

at the proposed TransCanada Keystone XL Pipeline? 21 

A: Yes, I do. 22 

Q: Why do you pay property taxes on that land? 23 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 24 

of that property. 25 

Q: Because you follow the law and pay property taxes, do you believe you 26 

deserve any special consideration or treatment apart from any other person 27 

or company that pays property taxes? 28 
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A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 1 

just what you do. 2 

Q: Do you believe the fact that you pay property taxes entitles you to special 3 

treatment of any kind, or special rights of any kind? 4 

A: No, of course not. 5 

Q: Do you believe the fact that you pay property taxes on your land would be 6 

enough to qualify you to have the power of eminent domain to take land of 7 

your neighbors or other people in your county, or other people across the 8 

state of Nebraska? 9 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 10 

I expect an award for or any type of special consideration. 11 

Q: Have you at any time ever employed any person other than yourself? 12 

A: Well, yes I have. 13 

Q: Do you believe that the fact that you have, at some point in your life, 14 

employed one or more other persons entitle you to any special treatment or 15 

consideration above and beyond any other Nebraskan that has also employed 16 

one or more persons? 17 

A: No, of course not. 18 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 19 

have at one point employed another person within this state, entitles you to 20 

preferential treatment or consideration of any kind? 21 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 22 

don’t deserve any special treatment or consideration for that fact. 23 

Q: At the beginning of your statement, you briefly described your property that 24 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 25 

give the Commissioners a sense of specifically how you believe the proposed 26 

Keystone XL Pipeline and its preferred route, which proposes to go across 27 

your land, how it would in your opinion based on your knowledge, 28 

experience, and background of your land, affect it.  So please share with the 29 
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Commissioners the characteristics of your land that you believe is important 1 

for them to understand, while they evaluate TransCanada’s application for a 2 

route for its proposed pipeline to cross Nebraska and across your land, 3 

specifically. 4 

A: The pipe they want to use has been sitting out in the elements for years. Tar sands 5 

is a very corrosive material.  What will happen when we practice our normal 6 

tillage and run our irrigation systems over an already weakened pipeline?  My 7 

family does not have the funds to clean up an oil spill, that I'm sure TransCanada 8 

will somehow deem our fault.  TransCanada needs to be responsible for all 9 

leaks.  It's their pipeline. The Keystone XL pipeline will decrease the value of our 10 

land.  A pipe that is already weak from sitting in the elements, and that has 11 

corrosive tar sands being pumped through it, is going to leak.  Who is going to 12 

want to pay market price for land with such high risk?  Also, why should we 13 

accept a 1 time payment, when TransCanada will use our land to pump their dirty 14 

tar sands through everyday.  Land owners should be compensated 15 

yearly.  TransCanada also needs to renew their operating permit yearly. 16 

There are thousands of private and irrigation wells that risk contamination along 17 

the proposed route.  Why should our Country risk the largest fresh water aquifer in 18 

the nation, for a FOREIGN company to pump their dirty tar sands to a foreign 19 

market. The easement gives TransCanada the right to abandon the pipeline in 20 

place.  Not only that, but keep the easement to our property.  All easements need 21 

to be terminated when they are done using our property, and the pipeline removed. 22 

Lastly, I can't believe there isn't a better route for this pipeline.  The proposed 23 

route still crosses the fragile Sandhills and the Ogallala Aquifer.  24 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 25 

crude oil pipeline in its preferred location, or ultimate location across the 26 

state of Nebraska? 27 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 28 

or even bullied around and being made to feel scared that they did not have any 29 
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options but to sign whatever papers TransCanada told them they had to. I am 1 

aware of folks being threatened that their land would be taken if they didn’t follow 2 

what TransCanada was saying. I am aware of tactics to get people to sign 3 

easements that I don’t believe have any place in Nebraska or anywhere such as 4 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 5 

landowners and convince them they should sign TransCanada’s easement 6 

agreements. I am aware of older folks and widows or widowers feeling they had 7 

no choice but to sign TransCanada’s Easement and they didn’t know they could 8 

fight or stand up for themselves. From a more practical standpoint, I am worried 9 

that according to their answer to our Interrogatory No. 211, TransCanada only 10 

owns and operates one (1) major oil pipeline. They simply do not have the 11 

experience with this type of pipeline and that scares me. There are others but that 12 

is what I can recollect at this time and if I remember more or my recollection is 13 

refreshed I will share those with the Commissioners at the Hearing in August. 14 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 15 

landowner is reasonable or just? 16 

A: No, I do not. 17 

Q: Do you have any concern about limitations that the construction of this 18 

proposed pipeline across your affected land would prevent construction of 19 

future structures upon the portion of your land affected by the proposed 20 

easement and immediately surrounding areas? 21 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 22 

structures directly across or touching the easement, and it would be unwise and I 23 

would be uncomfortable to build anything near the easement for fear of being 24 

blamed in the future should any damage or difficulty result on my property in 25 

regards to the pipeline. 26 

Q: Do you think such a restriction would impact you economically? 27 

A: Well yes, of course.   28 

Q: How do you think such a restriction would impact you economically? 29 
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A: The future of this land may not be exactly how it’s being used as of this moment, 1 

and having the restrictions and limiting my ability to develop my land in certain 2 

ways presents a huge negative economic impact on myself, my family, and any 3 

potential future owner of the property. You have no idea how I or the future owner 4 

may want to use this land in the future or the other land across Nebraska 5 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 6 

ago it would have been hard to imagine all the advances that we have now or how 7 

things change. Because the Easement is forever and TransCanada gets the rights in 8 

my land forever we have to think with a very long term view. By placing their 9 

pipeline on under across and through my land that prevents future development 10 

which greatly negatively impacts future taxes and tax revenue that could have 11 

been generated by the County and State but now will not. When you look at the 12 

short blip of economic activity that the two years of temporary construction efforts 13 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 14 

and restrictions TransCanada is forcing upon us and Nebraska. 15 

Q: Do you have any concerns about the environmental impact of the proposed 16 

pipeline? 17 

A: Yes, I do.   18 

Q: What are some of those concerns? 19 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 20 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 21 

a detrimental impact upon the environment of my land specifically, as well as the 22 

lands near my land and surrounding the proposed pipeline route. 23 

Q: Do you have any other environmental concerns? 24 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 25 

construction and/or maintenance and operation. I am concerned about spills and 26 

leaks that TransCanada has had in the past and will have in the future. This could 27 

be catastrophic to my operations or others and to my county and the State. 28 
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Q: Do you have any thoughts regarding if there would be an impact upon the 1 

natural resources on or near your property due to the proposed pipeline? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 4 

resources of my land, and the lands near and surrounding the proposed pipeline 5 

route. 6 

Q: Do you have any worries about potential impacts from the proposed pipeline 7 

to the soil of your land, or land near you? 8 

A: Yes, I believe that any construction, operation, and/or maintenance of the 9 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 10 

land, as well as land along and surrounding the proposed pipeline route.  This 11 

includes, but is not limited to, the reasons that we discussed above of disturbing 12 

the soil composition and makeup as it has naturally existed for thousands and 13 

millions of years during the construction process, and any future maintenance or 14 

removal process.  I’m gravely concerned about the fertility and the loss of 15 

economic ability of my property to grow the crops, or grow the grasses, or grow 16 

whatever it is at that time they exist on my property or that I may want to grow in 17 

the future, or that a future owner may want to grow.  The land will never be the 18 

same from as it exists now undisturbed to after it is trenched up for the proposed 19 

pipeline. 20 

Q: Do you have any concerns about the potential impact of the proposed pipeline 21 

upon the groundwater over your land, or surrounding lands? 22 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 23 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 24 

groundwater of not only under my land, but also near and surrounding the pipeline 25 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 26 

simple and it is simply too valuable to our State and the country to put at 27 

unreasonable risk. 28 
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Q: Do you have any concern about the potential impact of the proposed pipeline 1 

upon the surface water on, or near or around your land? 2 

A: Yes, I have significant concerns that any construction, operation, and/or 3 

maintenance of the proposed Keystone XL Pipeline would have detrimental 4 

impact upon the surface water of not only within my property boundary, but along 5 

and near and surrounding the pipeline route, and in fact, across the state of 6 

Nebraska.   7 

Q: Do you have any concern about the potential impacts of the proposed pipeline 8 

upon the wildlife and plants, other than your growing crops on or near your 9 

land? 10 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 11 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 12 

wildlife and the plants, not only that are located on or can be found upon my land, 13 

but also near and along the proposed pipeline route. 14 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 15 

fair market value of your land? 16 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 17 

pipeline underneath and across and through my property will negatively affect the 18 

fair market value at any point in the future, especially at that point in which I 19 

would need to sell the property, or someone in my family would need to sell the 20 

property.  I do not believe, and certainly would not be willing to pay, the same 21 

price for land that had the pipeline located on it, versus land that did not.  I hope 22 

there is never a point where I’m in a position where I have to sell and have to 23 

realize as much value as I can out of my land.  But because it is my single largest 24 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 25 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 26 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 27 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 28 

not to mention all of the rights you give up by the nature of having the pipeline 29 
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due to having the easement that we have previously discussed, for any reasonable 1 

person to think that the existence of the pipeline would not negatively affect my 2 

property’s value. 3 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 4 

testimony? 5 

A: Yes, I have. 6 

Q: Where have you seen that before? 7 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    8 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 9 

believe the portion of the alternative route in Nebraska essentially twins or 10 

parallels Keystone I.  11 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 12 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 13 

your testimony, is in the public interest of Nebraska? 14 

A: No, I do not. 15 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 16 

Application, and as found on Attachment No. 7, here to your testimony, is in 17 

the public interest of Nebraska? 18 

A: No, I do not. 19 

Q: Do you believe that the Keystone mainline alternative route as shown on 20 

Attachment No. 7 included with your testimony here is a major oil pipeline 21 

route that is in the public interest of Nebraska? 22 

A: No, I do not. 23 

Q: Do you believe there is any potential route for the proposed Keystone XL 24 

Pipeline across, within, under, or through the State of Nebraska that is in the 25 

public interest of the citizens of Nebraska? 26 

A: No, I do not. 27 

Q: Why do you hold that belief? 28 
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A: Because there simply is no public interest based on all of the factors that I am 1 

aware and that I have read and that I have studied that this Commission is to 2 

consider that would establish that a for-profit foreign-owned pipeline that simply 3 

crosses Nebraska because we are geographically in the way between where tar 4 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 5 

public interest of Nebraskans. We derive no benefit from this project. It is not for 6 

public use. Nebraska is simply in the way and when all considerations are taken in 7 

there is no net benefit of any kind for Nebraska should this project be placed in our 8 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 9 

the negative impacts and concerns. 10 

Q: What do you think about the applicant, TransCanada’s argument that it’s 11 

preferred route for its proposed Keystone XL Pipeline is in the public interest 12 

of Nebraska because it may bring temporary jobs during the construction 13 

phase to Nebraska? 14 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 15 

temporary or on a permanent basis, don’t come with a project that has all the 16 

potential and foreseeable negative impacts, many of which we have discussed here 17 

and other witnesses throughout the course of this hearing have and will discuss.  If 18 

I decide to hire and employ someone to help me out in my farming or ranching 19 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 20 

to my land or my town or my county or my state.  And I’ve hired someone who is 21 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 22 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 23 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 24 

from TransCanada’s own statements that the jobs numbers they originally touted 25 

were determined to be a minute fraction of the permanent jobs that had been 26 

projected. According to their answer to our Interrogatory No. 191, TransCanada 27 

has created only thirty-four (34) jobs within Nebraska working specifically on 28 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 29 
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of May 5, 2017 they only employ one (1) temporary working within Nebraska. 1 

Further, according to their answer to Interrogatory No. 199, TransCanada would 2 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 3 

constructed on its Preferred Route or its Mainline Alternative Route. 4 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 5 

because it would cross your land? 6 

A: No, absolutely not.  I am opposed to this project because it is not in the public 7 

interest, neither within my community nor within our state. 8 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 9 

was to cross someone else’s land? 10 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 11 

the fear and anxiety and potential foreseeable risks and negative impacts that this 12 

type of a project carrying this type of product brings foisted upon anyone in this 13 

state or any other state. 14 

Q: Do you think there is any intelligent route for the proposed Keystone XL 15 

Pipeline to cross the state of Nebraska? 16 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 17 

this project anywhere within Nebraska is within the public interest.  However, if 18 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 19 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 20 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 21 

preferred route and the mainline alternative routes are economic liabilities our 22 

state cannot risk. 23 

Q: What do you rely upon to make that statement? 24 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 25 

already exists in that area is reason enough as it is not in our best interest or the 26 

public interests to have more major oil pipelines crisscrossing our state. Second, 27 

they have all the infrastructure already there in terms of relationships with the 28 

counties and local officials and first responders along that route. Third, they have 29 
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already obtained easements from all the landowners along that route and have 1 

relationships with them. Fourth, that route avoids our most sensitive soils, the 2 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 3 

Aquifer. Sixth, they have already studied that route and previously offered it as an 4 

alternative. Seventh, it just makes the most sense that as a state we would have 5 

some intelligent policy of energy corridors and co-locating this type of 6 

infrastructure near each other. 7 

Q: Have you fully expressed each and every opinion, concern, or fact you would 8 

like the Public Service Commissioners to consider in their review of 9 

TransCanada’s Application? 10 

A: No, I have not. I have shared that which I can think of as of the date I signed this 11 

document below but other things may come to me or my memory may be 12 

refreshed and I will add and address those things at the time of the Hearing in 13 

August and address any additional items at that time as is necessary. Additionally, 14 

I have not had an adequate amount of time to receive and review all of 15 

TransCanada’s answers to our discovery and the discovery of others so it was 16 

impossible to competently and completely react to that in my testimony here and I 17 

reserve the right to also address anything related to discovery that has not yet 18 

concluded as of the date I signed this document below. Lastly, certain documents 19 

requested have not yet been produced by TransCanada and therefore I may have 20 

additional thoughts on those I will also share at the hearing as needed. 21 

Q: What is it that you are requesting the Public Service Commissioners do in 22 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 23 

across Nebraska? 24 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 25 

a temporary job spike that this project may bring to a few counties and beyond the 26 

relatively small amount of taxes this proposed foreign pipeline would possibly 27 

generate.  And, instead think about the perpetual and forever impacts of this 28 

pipeline as it would have on the landowners specifically, first and foremost, but 29 
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also thereby upon the entire state of Nebraska, and to determine that neither the 1 

preferred route nor the Keystone mainline alternative route are in the public 2 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 3 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 4 

an application for a route in Nebraska, that the only potential route that would 5 

make any intelligent sense whatsoever would be twinning or near paralleling of 6 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 7 

sense to add yet another major oil pipeline crisscrossing our state creating new 8 

pumping stations, creating new impacts on additional counties and communities 9 

and going through all of the court processes with myself and other landowners like 10 

me when this applicant already has relationships with the landowners, the towns 11 

and the communities along Keystone I, and that Keystone I is firmly outside of the 12 

sand hills and a significantly further portion away from the heart of the Ogallala 13 

Aquifer than the preferred route or the Keystone mainline alternative route. 14 

Q: Are all of your statements in your testimony provided above true and 15 

accurate as of the date you signed this document to the best of your 16 

knowledge? 17 

A: Yes, they are. 18 

Q: Thank you, I have no further questions at this time and reserve the right to 19 

ask you additional questions at the August 2017 Hearing. 20 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Larry Mudloff. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Farmer. 16 



2 
 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q:  For the land that would be affected and impacted by the proposed KXL tar 4 

sands pipeline give the Commissioners a sense how long the land has been in 5 

your family and a little history of the land. 6 

A: Gene Mudloff bought the land in 1945 and it has been in our family for 3 7 

generations now. 8 

Q: Do you earn any income from this land? 9 

A: Yes. 10 

Q: Have you depended on the income from your land to support your livelihood 11 

or the livelihood of your family? 12 

A: Yes. 13 

Q: Have you ever in the past or have you thought about in the future leasing all 14 

or a portion of your land in question here? 15 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 16 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 17 

all the restrictions and risks and potential negative impacts to farming or ranching 18 

operations as opposed to land that did not have those same risks. If I was looking 19 

to lease or rent ground I would pay more for comparable non-pipeline land than I 20 

would for comparable pipeline land and I think most folks would think the same 21 

way. This is another negative economic impact that affects the landowner and the 22 

county and the state and will forever and ever should TransCanada’s preferred or 23 

mainline alternative routes be approved. If they were to twin or closely parallel to 24 

Keystone I the vast majority of landowners would be those that already have a 25 

pipeline so there would be considerable less new incremental negative impacts. 26 

Q: Do you have similar concerns about selling the land? 27 

A: Well I hope not to have to sell the land in my lifetime but times change and you 28 

never know what is around the corner and yes I am concerned that if another piece 29 
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of ground similar to mine were for sale and it did not have the pipeline and mine 1 

did that I would have a lower selling price. I think this would be true for pipeline 2 

ground on both the preferred and mainline alternative routes. 3 

Q:  What is your intent with your land after you die? 4 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 5 

to come but I have thought about getting out if this pipeline were to come through. 6 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 7 

Pipeline would cross the land described above and owned by you? 8 

A: Yes. 9 

Q: Were you or an entity for which you are a member, shareholder, or director 10 

previously sued by TransCanada Keystone Pipeline, LP? 11 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 12 

petition for condemnation against our land so it could place its proposed pipeline 13 

within an easement that it wanted to take from us on our land. 14 

Q: Did you defend yourself and your land in that condemnation action? 15 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 16 

and expenses in our resistance of TransCanada’s lawsuit against us. 17 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 18 

incurred? 19 

A: No, they have not. 20 

Q: In its lawsuit against you, did TransCanada identify the amount of your 21 

property that it wanted to take for its proposed pipeline? 22 

A: The lawsuit against us stated they would take the amount of property that is 23 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 24 

and equipment reasonably necessary to operate the pipeline. 25 

Q: Did TransCanada define what they meant by “property that is reasonably 26 

necessary”? 27 

A: No, they did not. 28 
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Q: Did TransCanada in its lawsuit against you, identify the eminent domain 1 

property portion of your land? 2 

A: Yes, they did. 3 

Q: Did TransCanada describe what rights it proposed to take related to the 4 

eminent domain property on your land? 5 

A: Yes, they did. 6 

Q: What rights that they proposed to take did they describe? 7 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 8 

operate, and maintain the pipeline and the plant and equipment reasonably 9 

necessary to operate the pipeline, specifically including surveying, laying, 10 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 11 

reconstructing, removing and abandoning one pipeline, together with all fittings,  12 

cathodic protection equipment, pipeline markers, and all their equipment and 13 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 14 

petroleum products, and all by-products thereof.” 15 

Q: Prior to filing an eminent domain lawsuit to take your land that 16 

TransCanada identified, do you believe they attempted to negotiate in good 17 

faith with you? 18 

A: No, I do not. 19 

Q: Did TransCanada at any time approach you with or deliver to you their 20 

proposed easement and right-of-way agreement? 21 

A: Yes, they did. 22 

Q: At the time you reviewed TransCanada’s easement and right-of-way 23 

agreement, did you understand that they would be purchasing a fee title 24 

interest in your property or that they were taking something else? 25 

A: I understood that they proposed to have the power to take both a temporary 26 

construction easement that could last for a certain period of time and then also a 27 

permanent easement which they described to be 50 feet across or in width, and 28 
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that would run the entire portion of my property from where a proposed pipeline 1 

would enter my property until where it would exit the property. 2 

Q: Is the document included with your testimony here as Attachment No. 3, a 3 

true and accurate copy of TransCanada’s proposed Easement and Right-of-4 

Way agreement that they included with their condemnation lawsuit against 5 

you? 6 

A: Yes, it is.   7 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 8 

and Right-of-Way agreement? 9 

A: Yes, I have. 10 

Q: What is your understanding of the significance of the Easement and Right-of-11 

Way agreement as proposed by TransCanada? 12 

A: My understanding is that this is the document that will govern all of the rights and 13 

obligations and duties as well as the limitations of what I can and cannot do and 14 

how I and any future landowner and any person I invite to come onto my property 15 

must behave as well as what TransCanada is and is not responsible for and how 16 

they can use my land. 17 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 18 

agreement do you have any concerns about any portions of it or any of the 19 

language either included in the document or missing from the proposed 20 

document? 21 

A: Yes, I have a number of significant concerns and worries about the document and 22 

how the language included and the language not included potentially negatively 23 

impacts my land and thereby potentially negatively impacts my community and 24 

my state.   25 

Q: I would like you to walk the Commissioners through each and every one of 26 

your concerns about TransCanada’s proposed Easement and Right-of-Way 27 

agreement so they can develop an understanding of how that language and 28 

the terms of that contract, in your opinion, potentially negatively impacts you 29 



6 
 

and your land.  So, if you can start at the beginning of that document and 1 

let’s work our way through it, okay? 2 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 3 

Easement and Right-of-Way agreement and how it negatively could affect my 4 

property rights and my economic interests. 5 

Q. Okay, let’s start with your first concern please. 6 

A: The very first sentence talks about consideration or how much money they will 7 

pay to compensate me for all of the known and unknown affects and all of the 8 

rights I am giving up and for all the things they get to do to my land and for what 9 

they will prevent me from doing on my land and they only will pay me one time at 10 

the signing of the easement agreement. That is a huge problem. 11 

Q: Explain to the Commissioners why that is a problem. 12 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 13 

landowner because they want to have my land forever for use as they see fit so 14 

they can make a daily profit from their customers. If I was to lease ground from 15 

my neighbor I would typically pay twice a year every year as long as they granted 16 

me the rights to use their land. That only makes sense – that is fair. If I was going 17 

to rent a house in town I would typically pay monthly, every month until I gave up 18 

my right to use that house. By TransCanada getting out on the cheap and paying 19 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 20 

revenue collection on the money I would be paid and then pay taxes on and 21 

contribute to this state and this country. It is money I would be putting back into 22 

my local community both spending and stimulating the local economy and 23 

generating more economic activity right here. Instead TransCanada’s shareholders 24 

keep all that money and it never finds its way to Nebraska.  25 

Q: What is your next concern? 26 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 27 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 28 

limited partnership…” and I have no idea who that really is. I have no idea who is 29 
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forcing this pipeline on us or who the owners of the entities are, or what are the 1 

assets backing this limited partnership, or who the general partner is, or who all 2 

the limited partners are, and who makes up the ownership of the these partners or 3 

the structure or any of the basic things you would want to know and understand if 4 

you would want to do business with such an outfit. According to TransCanada’s 5 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 6 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 7 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 8 

basically nothing. That is really scary since the general partner has the liability but 9 

virtually none of the ownership and who knows if it has any other assets. 10 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 11 

percent clear on exactly who could become the owner of about 275 miles of 12 

Nebraska land? 13 

A:  No. 14 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 15 

percent clear on exactly who will be operating and responsible for 16 

approximately 275 miles of tar sands pipeline underneath and through 17 

Nebraska land? 18 

A:  No. 19 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 20 

and the State of Nebraska of TransCanada’s easement terms. 21 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 22 

called “Grantee”)…” and this concerns me because it would allow their easement 23 

to be transferred or sold to someone or some company or country or who knows 24 

what that I don’t know and who we may not want to do business with. This 25 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 26 

bidder that could have terrible impacts upon all of Nebraska depending upon who 27 

may buy it and I don’t know of any safeguards in place for us or the State to veto 28 
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or have any say so in who may own, operate, or be responsible for this pipeline in 1 

the future. 2 

Q: Do you think that type of uncertainty and lack of control over a major piece 3 

of infrastructure crossing our State is in the public interest? 4 

A: No, certainly not, in fact, just the opposite. 5 

Q: What’s next? 6 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 7 

really concerns me. Why does the easement and right-of-way have to be perpetual 8 

and permanent? That is the question myself and my family want an answer to. 9 

Perpetual to me is like forever and that doesn’t make sense. 10 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 11 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 12 

data proving there is a perpetual supply of tar sands. I am not aware in 13 

TransCanada’s application where it proves there is a perpetual necessity for this 14 

pipeline. My understanding of energy infrastructure like wind towers is they have 15 

a decommission plan and actually take the towers down when they become 16 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 17 

will, and I want my family or future Nebraska families to have that land as 18 

undisturbed as possible and it is not in my interest or the public interest of 19 

Nebraska to be forced to give up perpetual and permanent rights in the land for 20 

this specific kind of pipeline project. 21 

Q: Okay, what is your next concern? 22 

A: The easement language includes all these things TransCanada can do and it says 23 

“…abandoning in place…” so they can just leave this pipeline under my ground 24 

until the end of time just sitting there while they are not using it, but I am still 25 

prevented from doing on my land and using my land what I would like. If I owned 26 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 27 

there. It doesn’t make sense and it scares me and it is not in my interest or the 28 

public interest of Nebraska to allow this. 29 
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Q: Now it looks like we are ready to go to the second page of the Easement is that 1 

right? 2 

A: Yes. 3 

Q: So now on the second page of the Easement what are your concerns? 4 

A: Here the Easement identifies a 24-month deadline to complete construction of the 5 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 6 

starts to run from the moment “actual pipeline installation activities” begin on 7 

Landowners property. It appears that TransCanada would define this phrase as 8 

needed. It would be wise to explain what types of TransCanada action constitutes  9 

“installation activity” For instance, would the placement and storage of an 10 

excavator or other equipment on or near the Easement property be an activity or 11 

would earth have to be moved before the activity requirement is triggered. This 12 

vague phrase is likely to lead to future disputes and litigation that is not in the best 13 

interest of the welfare of Nebraska and would not protect property interests. The 14 

24-months can also be extended in the case of “force majeure.” My understanding 15 

is that force majeure is often used to insulate a party to a contract when events 16 

occur that are completely out of their control. In TransCanada’s easement this is 17 

expanded to include “without limitation…availability of labor and materials.” 18 

Extending this language to labor and materials is problematic because these are 19 

two variables that TransCanada does have some or significant control over and to 20 

allow extension of the 24-month period over events not truly out of the control of 21 

TransCanada and without further provision for compensation for the Landowner is 22 

not conducive to protection of property rights. 23 

Q: Okay, what is your next concern? 24 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 25 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 26 

reasonable costs and expenses” will pay for damages caused but then limits 27 

TransCanada’s liability to certain circumstances. There is no definition of 28 

“commercially reasonable” and no stated right that the Landowner would get to 29 
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determine the amounts of cost or expense that is “commercially reasonable.”  1 

TransCanada excepts out from their liability any damages that are caused by 2 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 3 

Landowner. It is understandable that if the Landowner were to willfully and 4 

intentionally cause damages to the pipeline that Landowner should be liable. 5 

However, anything short of willful misconduct should be the lability of 6 

TransCanada who is subjecting the pipeline on the Landowner and who is making 7 

a daily profit from that pipeline. When evaluating the impact on property rights of 8 

this provision, you must consider the potentially extremely expensive fight a 9 

Landowner would have over this question of whether or not damage was an act of 10 

negligence. Putting this kind of potential liability upon the Landowner is 11 

incredibly problematic and is detrimental to the protection of property rights. I 12 

don’t think this unilateral power which I can’t do anything about as the landowner 13 

is in the best economic interest of the land in question or the State of Nebraska for 14 

landowners to be treated that way. 15 

Q: Is there any specific event or example you are aware of that makes this 16 

concern more real for you? 17 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 18 

Nemaha County, Nebraska landowner farmers who accidently struck two 19 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 20 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 21 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 22 

copy of the Federal Court Complaint is here as Attachment No. 4.  23 

Q: What is your next concern with the Easement language? 24 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 25 

they choose unless 1) any Landowner use interferes in any way with 26 

TransCanada’s exercise of any of its rights within the Easement, or 2) 27 

TransCanada decides to take any action on the property it deems necessary to 28 

prevent injury, endangerment or interference with anything TransCanada deems 29 
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necessary to do on the property. Landowner is also forbidden from excavating 1 

without prior authorization by TransCanada. So my understanding is that 2 

TransCanada will unilaterally determine what Landowner can and can’t do based 3 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 4 

could also completely deny my request to excavate. Further, TransCanada retains 5 

all “privileges necessary or convenient for the full use of the rights” granted to 6 

them in the Easement. Again, TransCanada unilaterally can decide to the 7 

detriment of the property rights of Landowner what TransCanada believes is 8 

necessary or convenient for it. And there is no option for any additional 9 

compensation to landowner for any right exercised by TransCanada that leads to 10 

the removal of trees or plants or vegetation or buildings or structures or facilities 11 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 12 

rights without having to compensate Landowner for such further destruction or 13 

losses are not conducive to the protection of property rights or economic interest. 14 

Q:  What is the next concern you have? 15 

A: The Easement also allows some rights for Landowner but restricts them at the 16 

same time and again at the sole and unilateral decision making of TransCanada. 17 

TransCanada will determine if the actions of Landowner might in anyway 18 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 19 

any appurtenances thereon to the pipeline itself or to their access to the Easement 20 

or within the Easement and TransCanada retains the right at any time, whether 21 

during growing season or not, to travel “within and along Easement Area on foot 22 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 23 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 24 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 25 

undefined and unilateral restrictions are not conducive to the protection of 26 

property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: The Easement allows TransCanada sole discretion to burn or chip or bury under 1 

Landowner’s land any debris of any kind without any input or power of 2 

Landowner to demand an alternative method or location of debris disposal. Such 3 

unilateral powers would negatively affect Landowners property are not conducive 4 

to the protection of property rights or economic interest. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 7 

“where rock is encountered” mean and why does TransCanada solely get to 8 

determine whether or not this phrase is triggered. This phrase could be used to 9 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 10 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 11 

affect Landowners property are not conducive to the protection of property rights. 12 

A shallow pipeline is much more likely to become a danger and liability in the 13 

future given farming operations and buried irrigation lines and other factors 14 

common to the current typical agricultural uses of the land in question impacted 15 

by TransCanada’s preferred pipeline route. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: There are more vague concepts solely at the determination of TransCanada such as 18 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 19 

possible.” There is nothing here that defines this or provides a mechanism for 20 

documenting or memorializing “pre-construction position” so as to minimize 21 

costly legal battles or wasted Landowner time attempting to recreate the soil 22 

condition on their fields or pasture. Such unilateral powers would negatively affect 23 

Landowners property are not conducive to the protection of property rights or 24 

economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 27 

appurtenances thereto in place on, under, across, or through Nebraska land at any 28 

time it chooses. There is no provision for Landowner compensation for such 29 
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abandonment nor any right for the Landowner to demand removal. Such unilateral 1 

powers would negatively affect Landowners property are not conducive to the 2 

protection of property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: TransCanada has the power to unilaterally move or modify the location of any 5 

Easement area whether permanent or temporary at their sole discretion. 6 

Regardless, if Landowner has taken prior steps relative to their property in 7 

preparation or planning of TransCanada’s taking of the initial easement area(s), 8 

the language here does not require TransCanada to compensate the Landowner if 9 

they decide to move the easement anywhere on Landowners property. Such 10 

unilateral powers would negatively affect Landowners property are not conducive 11 

to the protection of property rights or economic interests. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 14 

transfer and be applicable to any future owner of the Land in question without the 15 

ability of the future Landowner to modify or negotiate any of the language in 16 

question to which it will be held to comply. 17 

Q:  What is the next concern you have with the Easement language? 18 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 19 

Easement to any person, company, country, etc. at their sole discretion at anytime 20 

to anyone. This also means that any buyer of the easement could do the same to a 21 

third buyer and so on forever. There is no change of control or sale provision in 22 

place to protect the Landowner or Nebraska or to provide compensation for such 23 

change of control or ownership. It is not conducive to the protection of property 24 

rights or economic interests to allow unilateral unrestricted sale of the Easement 25 

thereby forcing upon the Landowner and our State a new unknown Easement 26 

owner. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: There are many terms in the Easement that are either confusing or undefined terms 1 

that are without context as to whether or not the Landowner would have any say 2 

so in determining what these terms mean or if the evaluation is solely in 3 

TransCanada’s control. Some of these vague undefined terms are as follows: 4 

i. “pipeline installation activities” 5 

ii. “availability of labor and materials”  6 

iii. “commercially reasonable costs and expenses”  7 

iv. “reasonably anticipated and foreseeable costs and expenses”  8 

v. “yield loss damages” 9 

vi. “diminution in the value of the property”  10 

vii. “substantially same condition”  11 

viii. “an actual or potential hazard”  12 

ix. “efficient”  13 

x. “convenient”  14 

xi. “endangered”  15 

xii. “obstructed”  16 

xiii. “injured”  17 

xiv. “interfered with”  18 

xv. “impaired”  19 

xvi. “suitable crossings”  20 

xvii. “where rock is encountered”  21 

xviii. “as nearly as practicable”  22 

xix. “pre-construction position”  23 

xx. “pre-construction grade”  24 

xxi. “various engineering factors”    25 

Each one of these above terms and phrases as read in the context of the Easement 26 

could be problematic in many ways. Notably, undefined terms tend to only get 27 

definition in further legal proceedings after a dispute arises and the way the 28 

Easement is drafted, TransCanada has sole power to determine when and if a 29 
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particular situation conforms with or triggers rights affected by these terms. For 1 

instance, “yield loss damages” should be specifically defined and spelled out 2 

exactly how the landowner is to be compensated and in what events on the front 3 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 4 

the Landowner is without contractual rights to define these terms or determine 5 

when rights related to them trigger and what the affects may be. 6 

Q: Do you have any other concerns about the Easement language that you can 7 

think of at this time? 8 

A: I reserve the right to discuss any additional concerns that I think of at the time of 9 

my live testimony in August. 10 

Q: Based upon what you have shared with the Commission above regarding 11 

TransCanada’s proposed Easement terms and agreement, do you believe 12 

those to be reasonable or just, under the circumstances of the pipeline’s 13 

impact upon you and your land? 14 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 15 

discussed previously. 16 

Q: Did TransCanada ever offer you financial compensation for the rights that 17 

they sought to obtain in your land, and for what they sought to prevent you 18 

and any future land owner of your property from doing in the future? 19 

A: Yes, we received an offer from them. 20 

Q: As the owner of the land in question and as the person who knows it better 21 

than anyone else, do you believe that TransCanada offered you just, or fair, 22 

compensation for all of what they proposed to take from you so that their tar 23 

sands pipeline could be located across your property? 24 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 25 

offer for all the potential impacts and effects and the rights that I’m giving up, and 26 

what we will be prevented from doing in the future and how their pipeline would 27 

impact my property for ever and ever. 28 
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Q: Has TransCanada at any time offered to compensate you annually, such as 1 

wind farm projects do, for the existence of their potential tar sands pipeline 2 

across your property. 3 

A: No, never. 4 

Q: At any time did TransCanada present you with or request that you, as the 5 

owner of the land in question, sign and execute a document called, “Advanced 6 

Release of Damage Claims and Indemnity Agreement?” 7 

A: Yes, they did and it was included in the County Court lawsuit against us. 8 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 9 

“Advanced Release of Damage Claims and Indemnity Agreement?  10 

A: Yes, it is. 11 

Q: What was your understanding of that document? 12 

A: When I read that document in the plain language of that document, it was my 13 

understanding that TransCanada was attempting to pay me a very small amount at 14 

that time in order for me to agree to give up my rights to be compensated from 15 

them in the future related to any damage or impact they may have upon my 16 

property “arising out of, in connection with, or alleged to resulted from 17 

construction or surveying over, under or on” my land. 18 

Q: Did you ever sign that document? 19 

A: No, I did not. 20 

Q: Why not? 21 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 22 

sum of money when I have no idea how bad the impacts or damages that they, or 23 

their contractors, or subcontractors, or other agents or employees, may cause on 24 

my land at any time in the future that resulted from the construction or surveying 25 

or their activities upon my land. 26 

Q: When you reviewed this document, what did it make you feel? 27 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 28 

shield themselves against known and foreseeable impacts that their pipeline, and 29 
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the construction of it, would have upon my land.  It made me feel that they knew it 1 

was in their financial interest to pay me as little as possible to prevent me from 2 

ever having the opportunity to seek fair compensation again, and that this must be 3 

based upon their experience of unhappy landowners and situations in other places 4 

where they have built pipelines. 5 

Q: Has TransCanada ever contacted you and specifically asked you if you 6 

thought their proposed location of their proposed pipeline across your land 7 

was in your best interest? 8 

A: No, they have not. 9 

Q: Has TransCanada ever contacted you and specifically asked you if you 10 

thought their proposed location of their proposed pipeline across your land 11 

was in the public interest of the State of Nebraska? 12 

A: No, they have not. 13 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 14 

Takings Clause? 15 

A: Yes, I am. 16 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 17 

an American citizens property? 18 

A: My understanding is that, according to the United States Constitution, that if the 19 

government is going to take land for public use, then in that case, or by taking for 20 

public use, it can only occur if the private land owner is compensated justly, or 21 

fairly. 22 

Q: Has TransCanada ever contacted you specially to explain the way in which 23 

the public could use its proposed Keystone XL Pipeline? 24 

A: No, they have not. 25 

Q: Can you think of any way in which the public, that is the citizens of the State 26 

of Nebraska, can directly use the proposed TransCanada Keystone XL 27 

Pipeline, as it dissects the State of Nebraska? 28 
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A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 1 

public benefits from this pipeline in any way, how they can use it any way, or how 2 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 3 

that the only reason it’s proposed to come through Nebraska, is that because we 4 

are geographically in the way from between where the privately-owned Tar Sands 5 

are located to where TransCanada wants to ship the Tar Sands to refineries in 6 

Houston, Texas. 7 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 8 

crude petroleum, or oil and petroleum by-products that you would like to 9 

ship in its pipeline? 10 

A: No, it has not. 11 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-12 

products that you, at this time or any time in the future, would desire to place 13 

for transport within the proposed TransCanada Keystone XL Pipeline? 14 

A: No, I do not. 15 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 16 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-17 

products within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not.  I’ve never heard of such a person or company like that. 19 

Q: Do you pay property taxes for the land that would be affected and impacted 20 

at the proposed TransCanada Keystone XL Pipeline? 21 

A: Yes, I do. 22 

Q: Why do you pay property taxes on that land? 23 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 24 

of that property. 25 

Q: Because you follow the law and pay property taxes, do you believe you 26 

deserve any special consideration or treatment apart from any other person 27 

or company that pays property taxes? 28 
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A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 1 

just what you do. 2 

Q: Do you believe the fact that you pay property taxes entitles you to special 3 

treatment of any kind, or special rights of any kind? 4 

A: No, of course not. 5 

Q: Do you believe the fact that you pay property taxes on your land would be 6 

enough to qualify you to have the power of eminent domain to take land of 7 

your neighbors or other people in your county, or other people across the 8 

state of Nebraska? 9 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 10 

I expect an award for or any type of special consideration. 11 

Q: Have you at any time ever employed any person other than yourself? 12 

A: Well, yes I have. 13 

Q: Do you believe that the fact that you have, at some point in your life, 14 

employed one or more other persons entitle you to any special treatment or 15 

consideration above and beyond any other Nebraskan that has also employed 16 

one or more persons? 17 

A: No, of course not. 18 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 19 

have at one point employed another person within this state, entitles you to 20 

preferential treatment or consideration of any kind? 21 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 22 

don’t deserve any special treatment or consideration for that fact. 23 

Q: At the beginning of your statement, you briefly described your property that 24 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 25 

give the Commissioners a sense of specifically how you believe the proposed 26 

Keystone XL Pipeline and its preferred route, which proposes to go across 27 

your land, how it would in your opinion based on your knowledge, 28 

experience, and background of your land, affect it.  So please share with the 29 
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Commissioners the characteristics of your land that you believe is important 1 

for them to understand, while they evaluate TransCanada’s application for a 2 

route for its proposed pipeline to cross Nebraska and across your land, 3 

specifically. 4 

A: The pipe they want to use has been sitting out in the elements for years. Tar sands 5 

is a very corrosive material.  What will happen when we practice our normal 6 

tillage and run our irrigation systems over an already weakened pipeline?  My 7 

family does not have the funds to clean up an oil spill, that I'm sure TransCanada 8 

will somehow deem our fault.  TransCanada needs to be responsible for all 9 

leaks.  It's their pipeline. The Keystone XL pipeline will decrease the value of our 10 

land.  A pipe that is already weak from sitting in the elements, and that has 11 

corrosive tar sands being pumped through it, is going to leak.  Who is going to 12 

want to pay market price for land with such high risk?  Also, why should we 13 

accept a 1 time payment, when TransCanada will use our land to pump their dirty 14 

tar sands through every day.  Land owners should be compensated 15 

yearly.  TransCanada also needs to renew their operating permit yearly. 16 

There are thousands of private and irrigation wells that risk contamination along 17 

the proposed route.  Why should our Country risk the largest fresh water aquifer in 18 

the nation, for a FOREIGN company to pump their dirty tar sands to a foreign 19 

market. The easement gives TransCanada the right to abandon the pipeline in 20 

place.  Not only that, but keep the easement to our property.  All easements need 21 

to be terminated when they are done using our property, and the pipeline removed. 22 

Lastly, I can't believe there isn't a better route for this pipeline.  The proposed 23 

route still crosses the fragile Sandhills and the Ogallala Aquifer.  24 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 25 

crude oil pipeline in its preferred location, or ultimate location across the 26 

state of Nebraska? 27 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 28 

or even bullied around and being made to feel scared that they did not have any 29 
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options but to sign whatever papers TransCanada told them they had to. I am 1 

aware of folks being threatened that their land would be taken if they didn’t follow 2 

what TransCanada was saying. I am aware of tactics to get people to sign 3 

easements that I don’t believe have any place in Nebraska or anywhere such as 4 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 5 

landowners and convince them they should sign TransCanada’s easement 6 

agreements. I am aware of older folks and widows or widowers feeling they had 7 

no choice but to sign TransCanada’s Easement and they didn’t know they could 8 

fight or stand up for themselves. From a more practical standpoint, I am worried 9 

that according to their answer to our Interrogatory No. 211, TransCanada only 10 

owns and operates one (1) major oil pipeline. They simply do not have the 11 

experience with this type of pipeline and that scares me. There are others but that 12 

is what I can recollect at this time and if I remember more or my recollection is 13 

refreshed I will share those with the Commissioners at the Hearing in August. 14 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 15 

landowner is reasonable or just? 16 

A: No, I do not. 17 

Q: Do you have any concern about limitations that the construction of this 18 

proposed pipeline across your affected land would prevent construction of 19 

future structures upon the portion of your land affected by the proposed 20 

easement and immediately surrounding areas? 21 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 22 

structures directly across or touching the easement, and it would be unwise and I 23 

would be uncomfortable to build anything near the easement for fear of being 24 

blamed in the future should any damage or difficulty result on my property in 25 

regards to the pipeline. 26 

Q: Do you think such a restriction would impact you economically? 27 

A: Well yes, of course.   28 

Q: How do you think such a restriction would impact you economically? 29 
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A: The future of this land may not be exactly how it’s being used as of this moment, 1 

and having the restrictions and limiting my ability to develop my land in certain 2 

ways presents a huge negative economic impact on myself, my family, and any 3 

potential future owner of the property. You have no idea how I or the future owner 4 

may want to use this land in the future or the other land across Nebraska 5 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 6 

ago it would have been hard to imagine all the advances that we have now or how 7 

things change. Because the Easement is forever and TransCanada gets the rights in 8 

my land forever we have to think with a very long term view. By placing their 9 

pipeline on under across and through my land that prevents future development 10 

which greatly negatively impacts future taxes and tax revenue that could have 11 

been generated by the County and State but now will not. When you look at the 12 

short blip of economic activity that the two years of temporary construction efforts 13 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 14 

and restrictions TransCanada is forcing upon us and Nebraska. 15 

Q: Do you have any concerns about the environmental impact of the proposed 16 

pipeline? 17 

A: Yes, I do.   18 

Q: What are some of those concerns? 19 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 20 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 21 

a detrimental impact upon the environment of my land specifically, as well as the 22 

lands near my land and surrounding the proposed pipeline route. 23 

Q: Do you have any other environmental concerns? 24 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 25 

construction and/or maintenance and operation. I am concerned about spills and 26 

leaks that TransCanada has had in the past and will have in the future. This could 27 

be catastrophic to my operations or others and to my county and the State. 28 
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Q: Do you have any thoughts regarding if there would be an impact upon the 1 

natural resources on or near your property due to the proposed pipeline? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 4 

resources of my land, and the lands near and surrounding the proposed pipeline 5 

route. 6 

Q: Do you have any worries about potential impacts from the proposed pipeline 7 

to the soil of your land, or land near you? 8 

A: Yes, I believe that any construction, operation, and/or maintenance of the 9 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 10 

land, as well as land along and surrounding the proposed pipeline route.  This 11 

includes, but is not limited to, the reasons that we discussed above of disturbing 12 

the soil composition and makeup as it has naturally existed for thousands and 13 

millions of years during the construction process, and any future maintenance or 14 

removal process.  I’m gravely concerned about the fertility and the loss of 15 

economic ability of my property to grow the crops, or grow the grasses, or grow 16 

whatever it is at that time they exist on my property or that I may want to grow in 17 

the future, or that a future owner may want to grow.  The land will never be the 18 

same from as it exists now undisturbed to after it is trenched up for the proposed 19 

pipeline. 20 

Q: Do you have any concerns about the potential impact of the proposed pipeline 21 

upon the groundwater over your land, or surrounding lands? 22 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 23 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 24 

groundwater of not only under my land, but also near and surrounding the pipeline 25 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 26 

simple and it is simply too valuable to our State and the country to put at 27 

unreasonable risk. 28 
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Q: Do you have any concern about the potential impact of the proposed pipeline 1 

upon the surface water on, or near or around your land? 2 

A: Yes, I have significant concerns that any construction, operation, and/or 3 

maintenance of the proposed Keystone XL Pipeline would have detrimental 4 

impact upon the surface water of not only within my property boundary, but along 5 

and near and surrounding the pipeline route, and in fact, across the state of 6 

Nebraska.   7 

Q: Do you have any concern about the potential impacts of the proposed pipeline 8 

upon the wildlife and plants, other than your growing crops on or near your 9 

land? 10 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 11 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 12 

wildlife and the plants, not only that are located on or can be found upon my land, 13 

but also near and along the proposed pipeline route. 14 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 15 

fair market value of your land? 16 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 17 

pipeline underneath and across and through my property will negatively affect the 18 

fair market value at any point in the future, especially at that point in which I 19 

would need to sell the property, or someone in my family would need to sell the 20 

property.  I do not believe, and certainly would not be willing to pay, the same 21 

price for land that had the pipeline located on it, versus land that did not.  I hope 22 

there is never a point where I’m in a position where I have to sell and have to 23 

realize as much value as I can out of my land.  But because it is my single largest 24 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 25 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 26 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 27 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 28 

not to mention all of the rights you give up by the nature of having the pipeline 29 
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due to having the easement that we have previously discussed, for any reasonable 1 

person to think that the existence of the pipeline would not negatively affect my 2 

property’s value. 3 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 4 

testimony? 5 

A: Yes, I have. 6 

Q: Where have you seen that before? 7 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    8 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 9 

believe the portion of the alternative route in Nebraska essentially twins or 10 

parallels Keystone I.  11 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 12 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 13 

A: No, I do not. 14 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 15 

Application, and as found on Attachment No. 7, here to your testimony, is in 16 

the public interest of Nebraska? 17 

A: No, I do not. 18 

Q: Do you believe that the Keystone mainline alternative route as shown on 19 

Attachment No. 7 included with your testimony here is a major oil pipeline 20 

route that is in the public interest of Nebraska? 21 

A: No, I do not. 22 

Q: Do you believe there is any potential route for the proposed Keystone XL 23 

Pipeline across, within, under, or through the State of Nebraska that is in the 24 

public interest of the citizens of Nebraska? 25 

A: No, I do not. 26 

Q: Why do you hold that belief? 27 

A: Because there simply is no public interest based on all of the factors that I am 28 

aware and that I have read and that I have studied that this Commission is to 29 
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consider that would establish that a for-profit foreign-owned pipeline that simply 1 

crosses Nebraska because we are geographically in the way between where tar 2 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 3 

public interest of Nebraskans. We derive no benefit from this project. It is not for 4 

public use. Nebraska is simply in the way and when all considerations are taken in 5 

there is no net benefit of any kind for Nebraska should this project be placed in our 6 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 7 

the negative impacts and concerns. 8 

Q: What do you think about the applicant, TransCanada’s argument that it’s 9 

preferred route for its proposed Keystone XL Pipeline is in the public interest 10 

of Nebraska because it may bring temporary jobs during the construction 11 

phase to Nebraska? 12 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 13 

temporary or on a permanent basis, don’t come with a project that has all the 14 

potential and foreseeable negative impacts, many of which we have discussed here 15 

and other witnesses throughout the course of this hearing have and will discuss.  If 16 

I decide to hire and employ someone to help me out in my farming or ranching 17 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 18 

to my land or my town or my county or my state.  And I’ve hired someone who is 19 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 20 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 21 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 22 

from TransCanada’s own statements that the jobs numbers they originally touted 23 

were determined to be a minute fraction of the permanent jobs that had been 24 

projected. According to their answer to our Interrogatory No. 191, TransCanada 25 

has created only thirty-four (34) jobs within Nebraska working specifically on 26 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 27 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 28 

Further, according to their answer to Interrogatory No. 199, TransCanada would 29 
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only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 1 

constructed on its Preferred Route or its Mainline Alternative Route. 2 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 3 

because it would cross your land? 4 

A: No, absolutely not.  I am opposed to this project because it is not in the public 5 

interest, neither within my community nor within our state. 6 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 7 

was to cross someone else’s land? 8 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 9 

the fear and anxiety and potential foreseeable risks and negative impacts that this 10 

type of a project carrying this type of product brings foisted upon anyone in this 11 

state or any other state. 12 

Q: Do you think there is any intelligent route for the proposed Keystone XL 13 

Pipeline to cross the state of Nebraska? 14 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 15 

this project anywhere within Nebraska is within the public interest.  However, if 16 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 17 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 18 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 19 

preferred route and the mainline alternative routes are economic liabilities our 20 

state cannot risk. 21 

Q: What do you rely upon to make that statement? 22 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 23 

already exists in that area is reason enough as it is not in our best interest or the 24 

public interests to have more major oil pipelines crisscrossing our state. Second, 25 

they have all the infrastructure already there in terms of relationships with the 26 

counties and local officials and first responders along that route. Third, they have 27 

already obtained easements from all the landowners along that route and have 28 

relationships with them. Fourth, that route avoids our most sensitive soils, the 29 
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sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 1 

Aquifer. Sixth, they have already studied that route and previously offered it as an 2 

alternative. Seventh, it just makes the most sense that as a state we would have 3 

some intelligent policy of energy corridors and co-locating this type of 4 

infrastructure near each other. 5 

Q: Have you fully expressed each and every opinion, concern, or fact you would 6 

like the Public Service Commissioners to consider in their review of 7 

TransCanada’s Application? 8 

A: No, I have not. I have shared that which I can think of as of the date I signed this 9 

document below but other things may come to me or my memory may be 10 

refreshed and I will add and address those things at the time of the Hearing in 11 

August and address any additional items at that time as is necessary. Additionally, 12 

I have not had an adequate amount of time to receive and review all of 13 

TransCanada’s answers to our discovery and the discovery of others so it was 14 

impossible to competently and completely react to that in my testimony here and I 15 

reserve the right to also address anything related to discovery that has not yet 16 

concluded as of the date I signed this document below. Lastly, certain documents 17 

requested have not yet been produced by TransCanada and therefore I may have 18 

additional thoughts on those I will also share at the hearing as needed. 19 

Q: What is it that you are requesting the Public Service Commissioners do in 20 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 21 

across Nebraska? 22 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 23 

a temporary job spike that this project may bring to a few counties and beyond the 24 

relatively small amount of taxes this proposed foreign pipeline would possibly 25 

generate.  And, instead think about the perpetual and forever impacts of this 26 

pipeline as it would have on the landowners specifically, first and foremost, but 27 

also thereby upon the entire state of Nebraska, and to determine that neither the 28 

preferred route nor the Keystone mainline alternative route are in the public 29 
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interest of the citizens of the state of Nebraska.  And if the Commissioners were 1 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 2 

an application for a route in Nebraska, that the only potential route that would 3 

make any intelligent sense whatsoever would be twinning or near paralleling of 4 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 5 

sense to add yet another major oil pipeline crisscrossing our state creating new 6 

pumping stations, creating new impacts on additional counties and communities 7 

and going through all of the court processes with myself and other landowners like 8 

me when this applicant already has relationships with the landowners, the towns 9 

and the communities along Keystone I, and that Keystone I is firmly outside of the 10 

sand hills and a significantly further portion away from the heart of the Ogallala 11 

Aquifer than the preferred route or the Keystone mainline alternative route. 12 

Q: Does Attachment No. 8 here contain other documents you are competent to 13 

speak about that you wish to be part of your testimony and to discuss in more 14 

detail as needed at the August 2017 Hearing?  15 

A: Yes. 16 

Q: Are all of your statements in your testimony provided above true and 17 

accurate as of the date you signed this document to the best of your 18 

knowledge? 19 

A: Yes, they are. 20 

Q: Thank you, I have no further questions at this time and reserve the right to 21 

ask you additional questions at the August 2017 Hearing. 22 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 

8:15-cv-00403   Doc # 1   Filed: 11/03/15   Page 2 of 5 - Page ID # 2



3 
 

law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Lori Mudloff 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Farmer. 16 



2 
 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q: Do you earn any income from this land? 4 

A: Yes. 5 

Q: Have you depended on the income from your land to support your livelihood 6 

or the livelihood of your family? 7 

A: Yes. 8 

Q: Have you ever in the past or have you thought about in the future leasing all 9 

or a portion of your land in question here? 10 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 11 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 12 

all the restrictions and risks and potential negative impacts to farming or ranching 13 

operations as opposed to land that did not have those same risks. If I was looking 14 

to lease or rent ground I would pay more for comparable non-pipeline land than I 15 

would for comparable pipeline land and I think most folks would think the same 16 

way. This is another negative economic impact that affects the landowner and the 17 

county and the state and will forever and ever should TransCanada’s preferred or 18 

mainline alternative routes be approved. If they were to twin or closely parallel to 19 

Keystone I the vast majority of landowners would be those that already have a 20 

pipeline so there would be considerable less new incremental negative impacts. 21 

Q: Do you have similar concerns about selling the land? 22 

A: Well I hope not to have to sell the land in my lifetime but times change and you 23 

never know what is around the corner and yes I am concerned that if another piece 24 

of ground similar to mine were for sale and it did not have the pipeline and mine 25 

did that I would have a lower selling price. I think this would be true for pipeline 26 

ground on both the preferred and mainline alternative routes. 27 

Q:  What is your intent with your land after you die? 28 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 3, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 
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A: Yes, it is.   1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4.  17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative to their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at anytime 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement?  3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: The pipe they want to use has been sitting out in the elements for years. Tar sands 1 

is a very corrosive material.  What will happen when we practice our normal 2 

tillage and run our irrigation systems over an already weakened pipeline?  My 3 

family does not have the funds to clean up an oil spill, that I'm sure TransCanada 4 

will somehow deem our fault.  TransCanada needs to be responsible for all 5 

leaks.  It's their pipeline. The Keystone XL pipeline will decrease the value of our 6 

land.  A pipe that is already weak from sitting in the elements, and that has 7 

corrosive tar sands being pumped through it, is going to leak.  Who is going to 8 

want to pay market price for land with such high risk?  Also, why should we 9 

accept a 1 time payment, when TransCanada will use our land to pump their dirty 10 

tar sands through every day.  Land owners should be compensated 11 

yearly.  TransCanada also needs to renew their operating permit yearly. 12 

There are thousands of private and irrigation wells that risk contamination along 13 

the proposed route.  Why should our Country risk the largest fresh water aquifer in 14 

the nation, for a FOREIGN company to pump their dirty tar sands to a foreign 15 

market. The easement gives TransCanada the right to abandon the pipeline in 16 

place.  Not only that, but keep the easement to our property.  All easements need 17 

to be terminated when they are done using our property, and the pipeline removed. 18 

Lastly, I can't believe there isn't a better route for this pipeline.  The proposed 19 

route still crosses the fragile Sandhills and the Ogallala Aquifer.   20 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 21 

crude oil pipeline in its preferred location, or ultimate location across the 22 

state of Nebraska? 23 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 24 

or even bullied around and being made to feel scared that they did not have any 25 

options but to sign whatever papers TransCanada told them they had to. I am 26 

aware of folks being threatened that their land would be taken if they didn’t follow 27 

what TransCanada was saying. I am aware of tactics to get people to sign 28 

easements that I don’t believe have any place in Nebraska or anywhere such as 29 
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TransCanada or some outfit associated with it hiring a pastor or priest to pray with 1 

landowners and convince them they should sign TransCanada’s easement 2 

agreements. I am aware of older folks and widows or widowers feeling they had 3 

no choice but to sign TransCanada’s Easement and they didn’t know they could 4 

fight or stand up for themselves. From a more practical standpoint, I am worried 5 

that according to their answer to our Interrogatory No. 211, TransCanada only 6 

owns and operates one (1) major oil pipeline. They simply do not have the 7 

experience with this type of pipeline and that scares me. There are others but that 8 

is what I can recollect at this time and if I remember more or my recollection is 9 

refreshed I will share those with the Commissioners at the Hearing in August. 10 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 11 

landowner is reasonable or just? 12 

A: No, I do not. 13 

Q: Do you have any concern about limitations that the construction of this 14 

proposed pipeline across your affected land would prevent construction of 15 

future structures upon the portion of your land affected by the proposed 16 

easement and immediately surrounding areas? 17 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 18 

structures directly across or touching the easement, and it would be unwise and I 19 

would be uncomfortable to build anything near the easement for fear of being 20 

blamed in the future should any damage or difficulty result on my property in 21 

regards to the pipeline. 22 

Q: Do you think such a restriction would impact you economically? 23 

A: Well yes, of course.   24 

Q: How do you think such a restriction would impact you economically? 25 

A: The future of this land may not be exactly how it’s being used as of this moment, 26 

and having the restrictions and limiting my ability to develop my land in certain 27 

ways presents a huge negative economic impact on myself, my family, and any 28 

potential future owner of the property. You have no idea how I or the future owner 29 
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may want to use this land in the future or the other land across Nebraska 1 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 2 

ago it would have been hard to imagine all the advances that we have now or how 3 

things change. Because the Easement is forever and TransCanada gets the rights in 4 

my land forever we have to think with a very long term view. By placing their 5 

pipeline on under across and through my land that prevents future development 6 

which greatly negatively impacts future taxes and tax revenue that could have 7 

been generated by the County and State but now will not. When you look at the 8 

short blip of economic activity that the two years of temporary construction efforts 9 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 10 

and restrictions TransCanada is forcing upon us and Nebraska. 11 

Q: Do you have any concerns about the environmental impact of the proposed 12 

pipeline? 13 

A: Yes, I do.   14 

Q: What are some of those concerns? 15 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 16 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 17 

a detrimental impact upon the environment of my land specifically, as well as the 18 

lands near my land and surrounding the proposed pipeline route. 19 

Q: Do you have any other environmental concerns? 20 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 21 

construction and/or maintenance and operation. I am concerned about spills and 22 

leaks that TransCanada has had in the past and will have in the future. This could 23 

be catastrophic to my operations or others and to my county and the State. 24 

Q: Do you have any thoughts regarding if there would be an impact upon the 25 

natural resources on or near your property due to the proposed pipeline? 26 

A: Yes, I believe that any construction, operation, and/or maintenance of the 27 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 28 
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resources of my land, and the lands near and surrounding the proposed pipeline 1 

route. 2 

Q: Do you have any worries about potential impacts from the proposed pipeline 3 

to the soil of your land, or land near you? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 6 

land, as well as land along and surrounding the proposed pipeline route.  This 7 

includes, but is not limited to, the reasons that we discussed above of disturbing 8 

the soil composition and makeup as it has naturally existed for thousands and 9 

millions of years during the construction process, and any future maintenance or 10 

removal process.  I’m gravely concerned about the fertility and the loss of 11 

economic ability of my property to grow the crops, or grow the grasses, or grow 12 

whatever it is at that time they exist on my property or that I may want to grow in 13 

the future, or that a future owner may want to grow.  The land will never be the 14 

same from as it exists now undisturbed to after it is trenched up for the proposed 15 

pipeline. 16 

Q: Do you have any concerns about the potential impact of the proposed pipeline 17 

upon the groundwater over your land, or surrounding lands? 18 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 19 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 20 

groundwater of not only under my land, but also near and surrounding the pipeline 21 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 22 

simple and it is simply too valuable to our State and the country to put at 23 

unreasonable risk. 24 

Q: Do you have any concern about the potential impact of the proposed pipeline 25 

upon the surface water on, or near or around your land? 26 

A: Yes, I have significant concerns that any construction, operation, and/or 27 

maintenance of the proposed Keystone XL Pipeline would have detrimental 28 

impact upon the surface water of not only within my property boundary, but along 29 
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and near and surrounding the pipeline route, and in fact, across the state of 1 

Nebraska.   2 

Q: Do you have any concern about the potential impacts of the proposed pipeline 3 

upon the wildlife and plants, other than your growing crops on or near your 4 

land? 5 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 6 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 7 

wildlife and the plants, not only that are located on or can be found upon my land, 8 

but also near and along the proposed pipeline route. 9 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 10 

fair market value of your land? 11 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 12 

pipeline underneath and across and through my property will negatively affect the 13 

fair market value at any point in the future, especially at that point in which I 14 

would need to sell the property, or someone in my family would need to sell the 15 

property.  I do not believe, and certainly would not be willing to pay, the same 16 

price for land that had the pipeline located on it, versus land that did not.  I hope 17 

there is never a point where I’m in a position where I have to sell and have to 18 

realize as much value as I can out of my land.  But because it is my single largest 19 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 20 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 21 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 22 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 23 

not to mention all of the rights you give up by the nature of having the pipeline 24 

due to having the easement that we have previously discussed, for any reasonable 25 

person to think that the existence of the pipeline would not negatively affect my 26 

property’s value. 27 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 28 

testimony? 29 
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A: Yes, I have. 1 

Q: Where have you seen that before? 2 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    3 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 4 

believe the portion of the alternative route in Nebraska essentially twins or 5 

parallels Keystone I.  6 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 7 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 8 

A: No, I do not. 9 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 10 

Application, and as found on Attachment No. 7, here to your testimony, is in 11 

the public interest of Nebraska? 12 

A: No, I do not. 13 

Q: Do you believe that the Keystone mainline alternative route as shown on 14 

Attachment No. 7 included with your testimony here is a major oil pipeline 15 

route that is in the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe there is any potential route for the proposed Keystone XL 18 

Pipeline across, within, under, or through the State of Nebraska that is in the 19 

public interest of the citizens of Nebraska? 20 

A: No, I do not. 21 

Q: Why do you hold that belief? 22 

A: Because there simply is no public interest based on all of the factors that I am 23 

aware and that I have read and that I have studied that this Commission is to 24 

consider that would establish that a for-profit foreign-owned pipeline that simply 25 

crosses Nebraska because we are geographically in the way between where tar 26 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 27 

public interest of Nebraskans. We derive no benefit from this project. It is not for 28 

public use. Nebraska is simply in the way and when all considerations are taken in 29 
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there is no net benefit of any kind for Nebraska should this project be placed in our 1 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 2 

the negative impacts and concerns. 3 

Q: What do you think about the applicant, TransCanada’s argument that it’s 4 

preferred route for its proposed Keystone XL Pipeline is in the public interest 5 

of Nebraska because it may bring temporary jobs during the construction 6 

phase to Nebraska? 7 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 8 

temporary or on a permanent basis, don’t come with a project that has all the 9 

potential and foreseeable negative impacts, many of which we have discussed here 10 

and other witnesses throughout the course of this hearing have and will discuss.  If 11 

I decide to hire and employ someone to help me out in my farming or ranching 12 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 13 

to my land or my town or my county or my state.  And I’ve hired someone who is 14 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 15 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 16 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 17 

from TransCanada’s own statements that the jobs numbers they originally touted 18 

were determined to be a minute fraction of the permanent jobs that had been 19 

projected. According to their answer to our Interrogatory No. 191, TransCanada 20 

has created only thirty-four (34) jobs within Nebraska working specifically on 21 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 22 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 23 

Further, according to their answer to Interrogatory No. 199, TransCanada would 24 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 25 

constructed on its Preferred Route or its Mainline Alternative Route. 26 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 27 

because it would cross your land? 28 
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A: No, absolutely not.  I am opposed to this project because it is not in the public 1 

interest, neither within my community nor within our state. 2 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 3 

was to cross someone else’s land? 4 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 5 

the fear and anxiety and potential foreseeable risks and negative impacts that this 6 

type of a project carrying this type of product brings foisted upon anyone in this 7 

state or any other state. 8 

Q: Do you think there is any intelligent route for the proposed Keystone XL 9 

Pipeline to cross the state of Nebraska? 10 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 11 

this project anywhere within Nebraska is within the public interest.  However, if 12 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 13 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 14 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 15 

preferred route and the mainline alternative routes are economic liabilities our 16 

state cannot risk. 17 

Q: What do you rely upon to make that statement? 18 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 19 

already exists in that area is reason enough as it is not in our best interest or the 20 

public interests to have more major oil pipelines crisscrossing our state. Second, 21 

they have all the infrastructure already there in terms of relationships with the 22 

counties and local officials and first responders along that route. Third, they have 23 

already obtained easements from all the landowners along that route and have 24 

relationships with them. Fourth, that route avoids our most sensitive soils, the 25 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 26 

Aquifer. Sixth, they have already studied that route and previously offered it as an 27 

alternative. Seventh, it just makes the most sense that as a state we would have 28 
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some intelligent policy of energy corridors and co-locating this type of 1 

infrastructure near each other. 2 

Q: Have you fully expressed each and every opinion, concern, or fact you would 3 

like the Public Service Commissioners to consider in their review of 4 

TransCanada’s Application? 5 

A: No, I have not. I have shared that which I can think of as of the date I signed this 6 

document below but other things may come to me or my memory may be 7 

refreshed and I will add and address those things at the time of the Hearing in 8 

August and address any additional items at that time as is necessary. Additionally, 9 

I have not had an adequate amount of time to receive and review all of 10 

TransCanada’s answers to our discovery and the discovery of others so it was 11 

impossible to competently and completely react to that in my testimony here and I 12 

reserve the right to also address anything related to discovery that has not yet 13 

concluded as of the date I signed this document below. Lastly, certain documents 14 

requested have not yet been produced by TransCanada and therefore I may have 15 

additional thoughts on those I will also share at the hearing as needed. 16 

Q: What is it that you are requesting the Public Service Commissioners do in 17 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 18 

across Nebraska? 19 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 20 

a temporary job spike that this project may bring to a few counties and beyond the 21 

relatively small amount of taxes this proposed foreign pipeline would possibly 22 

generate.  And, instead think about the perpetual and forever impacts of this 23 

pipeline as it would have on the landowners specifically, first and foremost, but 24 

also thereby upon the entire state of Nebraska, and to determine that neither the 25 

preferred route nor the Keystone mainline alternative route are in the public 26 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 27 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 28 

an application for a route in Nebraska, that the only potential route that would 29 
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make any intelligent sense whatsoever would be twinning or near paralleling of 1 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 2 

sense to add yet another major oil pipeline crisscrossing our state creating new 3 

pumping stations, creating new impacts on additional counties and communities 4 

and going through all of the court processes with myself and other landowners like 5 

me when this applicant already has relationships with the landowners, the towns 6 

and the communities along Keystone I, and that Keystone I is firmly outside of the 7 

sand hills and a significantly further portion away from the heart of the Ogallala 8 

Aquifer than the preferred route or the Keystone mainline alternative route. 9 

Q: Does Attachment No. 8 here contain other documents you are competent to 10 

speak about that you wish to be part of your testimony and to discuss in more 11 

detail as needed at the August 2017 Hearing?  12 

A: Yes. 13 

Q: Are all of your statements in your testimony provided above true and 14 

accurate as of the date you signed this document to the best of your 15 

knowledge? 16 

A: Yes, they are. 17 

Q: Thank you, I have no further questions at this time and reserve the right to 18 

ask you additional questions at the August 2017 Hearing. 19 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Constance Ramold Myers 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you have children how many do you have? 15 

A: 2. I also have 6 step children. 16 



2 
 

Q: If you have grandchildren how many do you have? 1 

A: 2. I also have 19 step grandchildren. 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  For the land that would be affected and impacted by the proposed KXL tar 6 

sands pipeline give the Commissioners a sense how long the land has been in 7 

your family and a little history of the land. 8 

A: My great grandparents homesteaded in Holt County, Nebraska in 1881.  There are 9 

now 6 generations of our family.  The land that TransCanada is wanting is the Holt 10 

County, W ½ 12-30-13. My husband and I purchased this land in August, 1977. 11 

We had rented it for several years prior to that. My husband supported our family 12 

by working the land. 13 

Q: Do you earn any income from this land? 14 

A: Yes. 15 

Q: Have you depended on the income from your land to support your livelihood 16 

or the livelihood of your family? 17 

A: Yes. 18 

Q: Have you ever in the past or have you thought about in the future leasing all 19 

or a portion of your land in question here? 20 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 21 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 22 

all the restrictions and risks and potential negative impacts to farming or ranching 23 

operations as opposed to land that did not have those same risks. If I was looking 24 

to lease or rent ground I would pay more for comparable non-pipeline land than I 25 

would for comparable pipeline land and I think most folks would think the same 26 

way. This is another negative economic impact that affects the landowner and the 27 

county and the state and will forever and ever should TransCanada’s preferred or 28 

mainline alternative routes be approved. If they were to twin or closely parallel to 29 
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Keystone I the vast majority of landowners would be those that already have a 1 

pipeline so there would be considerable less new incremental negative impacts. 2 

Q: Do you have similar concerns about selling the land? 3 

A: Well I hope not to have to sell the land in my lifetime but times change and you 4 

never know what is around the corner and yes I am concerned that if another piece 5 

of ground similar to mine were for sale and it did not have the pipeline and mine 6 

did that I would have a lower selling price. I think this would be true for pipeline 7 

ground on both the preferred and mainline alternative routes. 8 

Q:  What is your intent with your land after you die? 9 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 10 

to come but I have thought about getting out if this pipeline were to come through. 11 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 12 

Pipeline would cross the land described above and owned by you? 13 

A: Yes. 14 

Q: Were you or an entity for which you are a member, shareholder, or director 15 

previously sued by TransCanada Keystone Pipeline, LP? 16 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 17 

petition for condemnation against our land so it could place its proposed pipeline 18 

within an easement that it wanted to take from us on our land. 19 

Q: Did you defend yourself and your land in that condemnation action? 20 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 21 

and expenses in our resistance of TransCanada’s lawsuit against us. 22 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 23 

incurred? 24 

A: No, they have not. 25 

Q: In its lawsuit against you, did TransCanada identify the amount of your 26 

property that it wanted to take for its proposed pipeline? 27 
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A: The lawsuit against us stated they would take the amount of property that is 1 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 2 

and equipment reasonably necessary to operate the pipeline. 3 

Q: Did TransCanada define what they meant by “property that is reasonably 4 

necessary”? 5 

A: No, they did not. 6 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 7 

property portion of your land? 8 

A: Yes, they did. 9 

Q: Did TransCanada describe what rights it proposed to take related to the 10 

eminent domain property on your land? 11 

A: Yes, they did. 12 

Q: What rights that they proposed to take did they describe? 13 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 14 

operate, and maintain the pipeline and the plant and equipment reasonably 15 

necessary to operate the pipeline, specifically including surveying, laying, 16 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 17 

reconstructing, removing and abandoning one pipeline, together with all fittings,  18 

cathodic protection equipment, pipeline markers, and all their equipment and 19 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 20 

petroleum products, and all by-products thereof.” 21 

Q: Prior to filing an eminent domain lawsuit to take your land that 22 

TransCanada identified, do you believe they attempted to negotiate in good 23 

faith with you? 24 

A: No, I do not. 25 

Q: Did TransCanada at any time approach you with or deliver to you their 26 

proposed easement and right-of-way agreement? 27 

A: Yes, they did. 28 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 1 

agreement, did you understand that they would be purchasing a fee title 2 

interest in your property or that they were taking something else? 3 

A: I understood that they proposed to have the power to take both a temporary 4 

construction easement that could last for a certain period of time and then also a 5 

permanent easement which they described to be 50 feet across or in width, and 6 

that would run the entire portion of my property from where a proposed pipeline 7 

would enter my property until where it would exit the property. 8 

Q: Is the document included with your testimony here as Attachment No. 3, a 9 

true and accurate copy of TransCanada’s proposed Easement and Right-of-10 

Way agreement that they included with their condemnation lawsuit against 11 

you? 12 

A: Yes, it is.   13 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 14 

and Right-of-Way agreement? 15 

A: Yes, I have. 16 

Q: What is your understanding of the significance of the Easement and Right-of-17 

Way agreement as proposed by TransCanada? 18 

A: My understanding is that this is the document that will govern all of the rights and 19 

obligations and duties as well as the limitations of what I can and cannot do and 20 

how I and any future landowner and any person I invite to come onto my property 21 

must behave as well as what TransCanada is and is not responsible for and how 22 

they can use my land. 23 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 24 

agreement do you have any concerns about any portions of it or any of the 25 

language either included in the document or missing from the proposed 26 

document? 27 

A: Yes, I have a number of significant concerns and worries about the document and 28 

how the language included and the language not included potentially negatively 29 
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impacts my land and thereby potentially negatively impacts my community and 1 

my state.   2 

Q: I would like you to walk the Commissioners through each and every one of 3 

your concerns about TransCanada’s proposed Easement and Right-of-Way 4 

agreement so they can develop an understanding of how that language and 5 

the terms of that contract, in your opinion, potentially negatively impacts you 6 

and your land.  So, if you can start at the beginning of that document and 7 

let’s work our way through it, okay? 8 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 9 

Easement and Right-of-Way agreement and how it negatively could affect my 10 

property rights and my economic interests. 11 

Q. Okay, let’s start with your first concern please. 12 

A: The very first sentence talks about consideration or how much money they will 13 

pay to compensate me for all of the known and unknown affects and all of the 14 

rights I am giving up and for all the things they get to do to my land and for what 15 

they will prevent me from doing on my land and they only will pay me one time at 16 

the signing of the easement agreement. That is a huge problem. 17 

Q: Explain to the Commissioners why that is a problem. 18 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 19 

landowner because they want to have my land forever for use as they see fit so 20 

they can make a daily profit from their customers. If I was to lease ground from 21 

my neighbor I would typically pay twice a year every year as long as they granted 22 

me the rights to use their land. That only makes sense – that is fair. If I was going 23 

to rent a house in town I would typically pay monthly, every month until I gave up 24 

my right to use that house. By TransCanada getting out on the cheap and paying 25 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 26 

revenue collection on the money I would be paid and then pay taxes on and 27 

contribute to this state and this country. It is money I would be putting back into 28 

my local community both spending and stimulating the local economy and 29 
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generating more economic activity right here. Instead TransCanada’s shareholders 1 

keep all that money and it never finds its way to Nebraska.  2 

Q: What is your next concern? 3 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 4 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 5 

limited partnership…” and I have no idea who that really is. I have no idea who is 6 

forcing this pipeline on us or who the owners of the entities are, or what are the 7 

assets backing this limited partnership, or who the general partner is, or who all 8 

the limited partners are, and who makes up the ownership of the these partners or 9 

the structure or any of the basic things you would want to know and understand if 10 

you would want to do business with such an outfit. According to TransCanada’s 11 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 12 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 13 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 14 

basically nothing. That is really scary since the general partner has the liability but 15 

virtually none of the ownership and who knows if it has any other assets. 16 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 17 

percent clear on exactly who could become the owner of over 275 miles of 18 

Nebraska land? 19 

A:  No. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who will be operating and responsible for 22 

approximately 275 miles of tar sands pipeline underneath and through 23 

Nebraska land? 24 

A:  No. 25 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 26 

and the State of Nebraska of TransCanada’s easement terms. 27 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 28 

called “Grantee”)…” and this concerns me because it would allow their easement 29 
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to be transferred or sold to someone or some company or country or who knows 1 

what that I don’t know and who we may not want to do business with. This 2 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 3 

bidder that could have terrible impacts upon all of Nebraska depending upon who 4 

may buy it and I don’t know of any safeguards in place for us or the State to veto 5 

or have any say so in who may own, operate, or be responsible for this pipeline in 6 

the future. 7 

Q: Do you think that type of uncertainty and lack of control over a major piece 8 

of infrastructure crossing our State is in the public interest? 9 

A: No, certainly not, in fact, just the opposite. 10 

Q: What’s next? 11 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 12 

really concerns me. Why does the easement and right-of-way have to be perpetual 13 

and permanent? That is the question myself and my family want an answer to. 14 

Perpetual to me is like forever and that doesn’t make sense. 15 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 16 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 17 

data proving there is a perpetual supply of tar sands. I am not aware in 18 

TransCanada’s application where it proves there is a perpetual necessity for this 19 

pipeline. My understanding of energy infrastructure like wind towers is they have 20 

a decommission plan and actually take the towers down when they become 21 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 22 

will, and I want my family or future Nebraska families to have that land as 23 

undisturbed as possible and it is not in my interest or the public interest of 24 

Nebraska to be forced to give up perpetual and permanent rights in the land for 25 

this specific kind of pipeline project. 26 

Q: Okay, what is your next concern? 27 

A: The easement language includes all these things TransCanada can do and it says 28 

“…abandoning in place…” so they can just leave this pipeline under my ground 29 



9 
 

until the end of time just sitting there while they are not using it, but I am still 1 

prevented from doing on my land and using my land what I would like. If I owned 2 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 3 

there. It doesn’t make sense and it scares me and it is not in my interest or the 4 

public interest of Nebraska to allow this. 5 

Q: Now it looks like we are ready to go to the second page of the Easement is that 6 

right? 7 

A: Yes. 8 

Q: So now on the second page of the Easement what are your concerns? 9 

A: Here the Easement identifies a 24-month deadline to complete construction of the 10 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 11 

starts to run from the moment “actual pipeline installation activities” begin on 12 

Landowners property. It appears that TransCanada would define this phrase as 13 

needed. It would be wise to explain what types of TransCanada action constitutes  14 

“installation activity” For instance, would the placement and storage of an 15 

excavator or other equipment on or near the Easement property be an activity or 16 

would earth have to be moved before the activity requirement is triggered. This 17 

vague phrase is likely to lead to future disputes and litigation that is not in the best 18 

interest of the welfare of Nebraska and would not protect property interests. The 19 

24-months can also be extended in the case of “force majeure.” My understanding 20 

is that force majeure is often used to insulate a party to a contract when events 21 

occur that are completely out of their control. In TransCanada’s easement this is 22 

expanded to include “without limitation…availability of labor and materials.” 23 

Extending this language to labor and materials is problematic because these are 24 

two variables that TransCanada does have some or significant control over and to 25 

allow extension of the 24-month period over events not truly out of the control of 26 

TransCanada and without further provision for compensation for the Landowner is 27 

not conducive to protection of property rights. 28 

Q: Okay, what is your next concern? 29 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 1 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 2 

reasonable costs and expenses” will pay for damages caused but then limits 3 

TransCanada’s liability to certain circumstances. There is no definition of 4 

“commercially reasonable” and no stated right that the Landowner would get to 5 

determine the amounts of cost or expense that is “commercially reasonable.”  6 

TransCanada excepts out from their liability any damages that are caused by 7 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 8 

Landowner. It is understandable that if the Landowner were to willfully and 9 

intentionally cause damages to the pipeline that Landowner should be liable. 10 

However, anything short of willful misconduct should be the lability of 11 

TransCanada who is subjecting the pipeline on the Landowner and who is making 12 

a daily profit from that pipeline. When evaluating the impact on property rights of 13 

this provision, you must consider the potentially extremely expensive fight a 14 

Landowner would have over this question of whether or not damage was an act of 15 

negligence. Putting this kind of potential liability upon the Landowner is 16 

incredibly problematic and is detrimental to the protection of property rights. I 17 

don’t think this unilateral power which I can’t do anything about as the landowner 18 

is in the best economic interest of the land in question or the State of Nebraska for 19 

landowners to be treated that way. 20 

Q: Is there any specific event or example you are aware of that makes this 21 

concern more real for you? 22 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 23 

Nemaha County, Nebraska landowner farmers who accidently struck two 24 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 25 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 26 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 27 

copy of the Federal Court Complaint is here as Attachment No. 4. 28 

Q: What is your next concern with the Easement language? 29 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 1 

they choose unless 1) any Landowner use interferes in any way with 2 

TransCanada’s exercise of any of its rights within the Easement, or 2) 3 

TransCanada decides to take any action on the property it deems necessary to 4 

prevent injury, endangerment or interference with anything TransCanada deems 5 

necessary to do on the property. Landowner is also forbidden from excavating 6 

without prior authorization by TransCanada. So my understanding is that 7 

TransCanada will unilaterally determine what Landowner can and can’t do based 8 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 9 

could also completely deny my request to excavate. Further, TransCanada retains 10 

all “privileges necessary or convenient for the full use of the rights” granted to 11 

them in the Easement. Again, TransCanada unilaterally can decide to the 12 

detriment of the property rights of Landowner what TransCanada believes is 13 

necessary or convenient for it. And there is no option for any additional 14 

compensation to landowner for any right exercised by TransCanada that leads to 15 

the removal of trees or plants or vegetation or buildings or structures or facilities 16 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 17 

rights without having to compensate Landowner for such further destruction or 18 

losses are not conducive to the protection of property rights or economic interest. 19 

Q:  What is the next concern you have? 20 

A: The Easement also allows some rights for Landowner but restricts them at the 21 

same time and again at the sole and unilateral decision making of TransCanada. 22 

TransCanada will determine if the actions of Landowner might in anyway 23 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 24 

any appurtenances thereon to the pipeline itself or to their access to the Easement 25 

or within the Easement and TransCanada retains the right at any time, whether 26 

during growing season or not, to travel “within and along Easement Area on foot 27 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 28 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 29 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 1 

undefined and unilateral restrictions are not conducive to the protection of 2 

property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 5 

Landowner’s land any debris of any kind without any input or power of 6 

Landowner to demand an alternative method or location of debris disposal. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 11 

“where rock is encountered” mean and why does TransCanada solely get to 12 

determine whether or not this phrase is triggered. This phrase could be used to 13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 14 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 15 

affect Landowners property are not conducive to the protection of property rights. 16 

A shallow pipeline is much more likely to become a danger and liability in the 17 

future given farming operations and buried irrigation lines and other factors 18 

common to the current typical agricultural uses of the land in question impacted 19 

by TransCanada’s preferred pipeline route. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: There are more vague concepts solely at the determination of TransCanada such as 22 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 23 

possible.” There is nothing here that defines this or provides a mechanism for 24 

documenting or memorializing “pre-construction position” so as to minimize 25 

costly legal battles or wasted Landowner time attempting to recreate the soil 26 

condition on their fields or pasture. Such unilateral powers would negatively affect 27 

Landowners property are not conducive to the protection of property rights or 28 

economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 2 

appurtenances thereto in place on, under, across, or through Nebraska land at any 3 

time it chooses. There is no provision for Landowner compensation for such 4 

abandonment nor any right for the Landowner to demand removal. Such unilateral 5 

powers would negatively affect Landowners property are not conducive to the 6 

protection of property rights or economic interest. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: TransCanada has the power to unilaterally move or modify the location of any 9 

Easement area whether permanent or temporary at their sole discretion. 10 

Regardless, if Landowner has taken prior steps relative to their property in 11 

preparation or planning of TransCanada’s taking of the initial easement area(s), 12 

the language here does not require TransCanada to compensate the Landowner if 13 

they decide to move the easement anywhere on Landowners property. Such 14 

unilateral powers would negatively affect Landowners property are not conducive 15 

to the protection of property rights or economic interests. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 18 

transfer and be applicable to any future owner of the Land in question without the 19 

ability of the future Landowner to modify or negotiate any of the language in 20 

question to which it will be held to comply. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 23 

Easement to any person, company, country, etc. at their sole discretion at anytime 24 

to anyone. This also means that any buyer of the easement could do the same to a 25 

third buyer and so on forever. There is no change of control or sale provision in 26 

place to protect the Landowner or Nebraska or to provide compensation for such 27 

change of control or ownership. It is not conducive to the protection of property 28 

rights or economic interests to allow unilateral unrestricted sale of the Easement 29 
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thereby forcing upon the Landowner and our State a new unknown Easement 1 

owner. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: There are many terms in the Easement that are either confusing or undefined terms 4 

that are without context as to whether or not the Landowner would have any say 5 

so in determining what these terms mean or if the evaluation is solely in 6 

TransCanada’s control. Some of these vague undefined terms are as follows: 7 

i. “pipeline installation activities” 8 

ii. “availability of labor and materials”  9 

iii. “commercially reasonable costs and expenses”  10 

iv. “reasonably anticipated and foreseeable costs and expenses”  11 

v. “yield loss damages” 12 

vi. “diminution in the value of the property”  13 

vii. “substantially same condition”  14 

viii. “an actual or potential hazard”  15 

ix. “efficient”  16 

x. “convenient”  17 

xi. “endangered”  18 

xii. “obstructed”  19 

xiii. “injured”  20 

xiv. “interfered with”  21 

xv. “impaired”  22 

xvi. “suitable crossings”  23 

xvii. “where rock is encountered”  24 

xviii. “as nearly as practicable”  25 

xix. “pre-construction position”  26 

xx. “pre-construction grade”  27 

xxi. “various engineering factors”    28 
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Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q: Do you have any other concerns about the Easement language that you can 11 

think of at this time? 12 

A: I reserve the right to discuss any additional concerns that I think of at the time of 13 

my live testimony in August. 14 

Q: Based upon what you have shared with the Commission above regarding 15 

TransCanada’s proposed Easement terms and agreement, do you believe 16 

those to be reasonable or just, under the circumstances of the pipeline’s 17 

impact upon you and your land? 18 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 19 

discussed previously. 20 

Q: Did TransCanada ever offer you financial compensation for the rights that 21 

they sought to obtain in your land, and for what they sought to prevent you 22 

and any future land owner of your property from doing in the future? 23 

A: Yes, we received an offer from them. 24 

Q: As the owner of the land in question and as the person who knows it better 25 

than anyone else, do you believe that TransCanada offered you just, or fair, 26 

compensation for all of what they proposed to take from you so that their tar 27 

sands pipeline could be located across your property? 28 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 1 

offer for all the potential impacts and effects and the rights that I’m giving up, and 2 

what we will be prevented from doing in the future and how their pipeline would 3 

impact my property for ever and ever. 4 

Q: Has TransCanada at any time offered to compensate you annually, such as 5 

wind farm projects do, for the existence of their potential tar sands pipeline 6 

across your property. 7 

A: No, never. 8 

Q: At any time did TransCanada present you with or request that you, as the 9 

owner of the land in question, sign and execute a document called, “Advanced 10 

Release of Damage Claims and Indemnity Agreement?” 11 

A: Yes, they did and it was included in the County Court lawsuit against us. 12 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 13 

“Advanced Release of Damage Claims and Indemnity Agreement? 14 

A: Yes, it is. 15 

Q: What was your understanding of that document? 16 

A: When I read that document in the plain language of that document, it was my 17 

understanding that TransCanada was attempting to pay me a very small amount at 18 

that time in order for me to agree to give up my rights to be compensated from 19 

them in the future related to any damage or impact they may have upon my 20 

property “arising out of, in connection with, or alleged to resulted from 21 

construction or surveying over, under or on” my land. 22 

Q: Did you ever sign that document? 23 

A: No, I did not. 24 

Q: Why not? 25 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 26 

sum of money when I have no idea how bad the impacts or damages that they, or 27 

their contractors, or subcontractors, or other agents or employees, may cause on 28 



17 
 

my land at any time in the future that resulted from the construction or surveying 1 

or their activities upon my land. 2 

Q: When you reviewed this document, what did it make you feel? 3 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 4 

shield themselves against known and foreseeable impacts that their pipeline, and 5 

the construction of it, would have upon my land.  It made me feel that they knew it 6 

was in their financial interest to pay me as little as possible to prevent me from 7 

ever having the opportunity to seek fair compensation again, and that this must be 8 

based upon their experience of unhappy landowners and situations in other places 9 

where they have built pipelines. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across your land 12 

was in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 



18 
 

A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Do you pay property taxes for the land that would be affected and impacted 24 

at the proposed TransCanada Keystone XL Pipeline? 25 

A: Yes, I do. 26 

Q: Why do you pay property taxes on that land? 27 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 28 

of that property. 29 
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Q: Because you follow the law and pay property taxes, do you believe you 1 

deserve any special consideration or treatment apart from any other person 2 

or company that pays property taxes? 3 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 4 

just what you do. 5 

Q: Do you believe the fact that you pay property taxes entitles you to special 6 

treatment of any kind, or special rights of any kind? 7 

A: No, of course not. 8 

Q: Do you believe the fact that you pay property taxes on your land would be 9 

enough to qualify you to have the power of eminent domain to take land of 10 

your neighbors or other people in your county, or other people across the 11 

state of Nebraska? 12 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 13 

I expect an award for or any type of special consideration. 14 

Q: Have you at any time ever employed any person other than yourself? 15 

A: Well, yes I have. 16 

Q: Do you believe that the fact that you have, at some point in your life, 17 

employed one or more other persons entitle you to any special treatment or 18 

consideration above and beyond any other Nebraskan that has also employed 19 

one or more persons? 20 

A: No, of course not. 21 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 22 

have at one point employed another person within this state, entitles you to 23 

preferential treatment or consideration of any kind? 24 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 25 

don’t deserve any special treatment or consideration for that fact. 26 

Q: At the beginning of your statement, you briefly described your property that 27 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 28 

give the Commissioners a sense of specifically how you believe the proposed 29 
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Keystone XL Pipeline and its preferred route, which proposes to go across 1 

your land, how it would in your opinion based on your knowledge, 2 

experience, and background of your land, affect it.  So please share with the 3 

Commissioners the characteristics of your land that you believe is important 4 

for them to understand, while they evaluate TransCanada’s application for a 5 

route for its proposed pipeline to cross Nebraska and across your land, 6 

specifically. 7 

A: This pasture land has never been plowed up, it is the native grass that has always 8 

been there.  To plow up this soil and try to plant new grass seed in this dry ground, 9 

it would never grow.  I have seen a movie photo that was photographed from an 10 

airplane and it looked like a river continuing to run quarter after quarter of land.  11 

Tearing up the ground for the pipeline will never be able to return to what it has 12 

been for the last 100 years or more.   13 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 14 

crude oil pipeline in its preferred location, or ultimate location across the 15 

state of Nebraska? 16 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 17 

or even bullied around and being made to feel scared that they did not have any 18 

options but to sign whatever papers TransCanada told them they had to. I am 19 

aware of folks being threatened that their land would be taken if they didn’t follow 20 

what TransCanada was saying. I am aware of tactics to get people to sign 21 

easements that I don’t believe have any place in Nebraska or anywhere such as 22 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 23 

landowners and convince them they should sign TransCanada’s easement 24 

agreements. I am aware of older folks and widows or widowers feeling they had 25 

no choice but to sign TransCanada’s Easement and they didn’t know they could 26 

fight or stand up for themselves. From a more practical standpoint, I am worried 27 

that according to their answer to our Interrogatory No. 211, TransCanada only 28 

owns and operates one (1) major oil pipeline. They simply do not have the 29 
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experience with this type of pipeline and that scares me. There are others but that 1 

is what I can recollect at this time and if I remember more or my recollection is 2 

refreshed I will share those with the Commissioners at the Hearing in August. 3 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 4 

landowner is reasonable or just? 5 

A: No, I do not. 6 

Q: Do you have any concern about limitations that the construction of this 7 

proposed pipeline across your affected land would prevent construction of 8 

future structures upon the portion of your land affected by the proposed 9 

easement and immediately surrounding areas? 10 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 11 

structures directly across or touching the easement, and it would be unwise and I 12 

would be uncomfortable to build anything near the easement for fear of being 13 

blamed in the future should any damage or difficulty result on my property in 14 

regards to the pipeline. 15 

Q: Do you think such a restriction would impact you economically? 16 

A: Well yes, of course.   17 

Q: How do you think such a restriction would impact you economically? 18 

A: The future of this land may not be exactly how it’s being used as of this moment, 19 

and having the restrictions and limiting my ability to develop my land in certain 20 

ways presents a huge negative economic impact on myself, my family, and any 21 

potential future owner of the property. You have no idea how I or the future owner 22 

may want to use this land in the future or the other land across Nebraska 23 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 24 

ago it would have been hard to imagine all the advances that we have now or how 25 

things change. Because the Easement is forever and TransCanada gets the rights in 26 

my land forever we have to think with a very long term view. By placing their 27 

pipeline on under across and through my land that prevents future development 28 

which greatly negatively impacts future taxes and tax revenue that could have 29 
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been generated by the County and State but now will not. When you look at the 1 

short blip of economic activity that the two years of temporary construction efforts 2 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 3 

and restrictions TransCanada is forcing upon us and Nebraska. 4 

Q: Do you have any concerns about the environmental impact of the proposed 5 

pipeline? 6 

A: Yes, I do.   7 

Q: What are some of those concerns? 8 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 9 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 10 

a detrimental impact upon the environment of my land specifically, as well as the 11 

lands near my land and surrounding the proposed pipeline route. 12 

Q: Do you have any other environmental concerns? 13 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 14 

construction and/or maintenance and operation. I am concerned about spills and 15 

leaks that TransCanada has had in the past and will have in the future. This could 16 

be catastrophic to my operations or others and to my county and the State. 17 

Q: Do you have any thoughts regarding if there would be an impact upon the 18 

natural resources on or near your property due to the proposed pipeline? 19 

A: Yes, I believe that any construction, operation, and/or maintenance of the 20 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 21 

resources of my land, and the lands near and surrounding the proposed pipeline 22 

route. 23 

Q: Do you have any worries about potential impacts from the proposed pipeline 24 

to the soil of your land, or land near you? 25 

A: Yes, I believe that any construction, operation, and/or maintenance of the 26 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 27 

land, as well as land along and surrounding the proposed pipeline route.  This 28 

includes, but is not limited to, the reasons that we discussed above of disturbing 29 
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the soil composition and makeup as it has naturally existed for thousands and 1 

millions of years during the construction process, and any future maintenance or 2 

removal process.  I’m gravely concerned about the fertility and the loss of 3 

economic ability of my property to grow the crops, or grow the grasses, or grow 4 

whatever it is at that time they exist on my property or that I may want to grow in 5 

the future, or that a future owner may want to grow.  The land will never be the 6 

same from as it exists now undisturbed to after it is trenched up for the proposed 7 

pipeline. 8 

Q: Do you have any concerns about the potential impact of the proposed pipeline 9 

upon the groundwater over your land, or surrounding lands? 10 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 11 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 12 

groundwater of not only under my land, but also near and surrounding the pipeline 13 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 14 

simple and it is simply too valuable to our State and the country to put at 15 

unreasonable risk. 16 

Q: Do you have any concern about the potential impact of the proposed pipeline 17 

upon the surface water on, or near or around your land? 18 

A: Yes, I have significant concerns that any construction, operation, and/or 19 

maintenance of the proposed Keystone XL Pipeline would have detrimental 20 

impact upon the surface water of not only within my property boundary, but along 21 

and near and surrounding the pipeline route, and in fact, across the state of 22 

Nebraska.   23 

Q: Do you have any concern about the potential impacts of the proposed pipeline 24 

upon the wildlife and plants, other than your growing crops on or near your 25 

land? 26 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 27 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 28 



24 
 

wildlife and the plants, not only  that are located on or can be found upon my land, 1 

but also near and along the proposed pipeline route. 2 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 3 

fair market value of your land? 4 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 5 

pipeline underneath and across and through my property will negatively affect the 6 

fair market value at any point in the future, especially at that point in which I 7 

would need to sell the property, or someone in my family would need to sell the 8 

property.  I do not believe, and certainly would not be willing to pay, the same 9 

price for land that had the pipeline located on it, versus land that did not.  I hope 10 

there is never a point where I’m in a position where I have to sell and have to 11 

realize as much value as I can out of my land.  But because it is my single largest 12 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 13 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 14 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 15 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 16 

not to mention all of the rights you give up by the nature of having the pipeline 17 

due to having the easement that we have previously discussed, for any reasonable 18 

person to think that the existence of the pipeline would not negatively affect my 19 

property’s value. 20 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 21 

testimony? 22 

A: Yes, I have. 23 

Q: Where have you seen that before? 24 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    25 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 26 

believe the portion of the alternative route in Nebraska essentially twins or 27 

parallels Keystone I.  28 
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Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 1 

Application, and as found on Attachment No. 7, here to your testimony, is in 2 

the public interest of Nebraska? 3 

A: No, I do not. 4 

Q: Do you believe that the Keystone mainline alternative route as shown on 5 

Attachment No. 7 included with your testimony here is a major oil pipeline 6 

route that is in the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 9 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 10 

your testimony, is in the public interest of Nebraska? 11 

A: No, I do not. 12 

Q: Do you believe there is any potential route for the proposed Keystone XL 13 

Pipeline across, within, under, or through the State of Nebraska that is in the 14 

public interest of the citizens of Nebraska? 15 

A: No, I do not. 16 

Q: Why do you hold that belief? 17 

A: Because there simply is no public interest based on all of the factors that I am 18 

aware and that I have read and that I have studied that this Commission is to 19 

consider that would establish that a for-profit foreign-owned pipeline that simply 20 

crosses Nebraska because we are geographically in the way between where tar 21 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 22 

public interest of Nebraskans. We derive no benefit from this project. It is not for 23 

public use. Nebraska is simply in the way and when all considerations are taken in 24 

there is no net benefit of any kind for Nebraska should this project be placed in our 25 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 26 

the negative impacts and concerns. 27 

Q: What do you think about the applicant, TransCanada’s argument that it’s 28 

preferred route for its proposed Keystone XL Pipeline is in the public interest 29 
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of Nebraska because it may bring temporary jobs during the construction 1 

phase to Nebraska? 2 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 3 

temporary or on a permanent basis, don’t come with a project that has all the 4 

potential and foreseeable negative impacts, many of which we have discussed here 5 

and other witnesses throughout the course of this hearing have and will discuss.  If 6 

I decide to hire and employ someone to help me out in my farming or ranching 7 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 8 

to my land or my town or my county or my state.  And I’ve hired someone who is 9 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 10 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 11 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 12 

from TransCanada’s own statements that the jobs numbers they originally touted 13 

were determined to be a minute fraction of the permanent jobs that had been 14 

projected. According to their answer to our Interrogatory No. 191, TransCanada 15 

has created only thirty-four (34) jobs within Nebraska working specifically on 16 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 17 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 18 

Further, according to their answer to Interrogatory No. 199, TransCanada would 19 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 20 

constructed on its Preferred Route or its Mainline Alternative Route. 21 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 22 

because it would cross your land? 23 

A: No, absolutely not.  I am opposed to this project because it is not in the public 24 

interest, neither within my community nor within our state. 25 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 26 

was to cross someone else’s land? 27 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 28 

the fear and anxiety and potential foreseeable risks and negative impacts that this 29 
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type of a project carrying this type of product brings foisted upon anyone in this 1 

state or any other state. 2 

Q: Do you think there is any intelligent route for the proposed Keystone XL 3 

Pipeline to cross the state of Nebraska? 4 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 5 

this project anywhere within Nebraska is within the public interest.  However, if 6 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 7 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 8 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 9 

preferred route and the mainline alternative routes are economic liabilities our 10 

state cannot risk. 11 

Q: What do you rely upon to make that statement? 12 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 13 

already exists in that area is reason enough as it is not in our best interest or the 14 

public interests to have more major oil pipelines crisscrossing our state. Second, 15 

they have all the infrastructure already there in terms of relationships with the 16 

counties and local officials and first responders along that route. Third, they have 17 

already obtained easements from all the landowners along that route and have 18 

relationships with them. Fourth, that route avoids our most sensitive soils, the 19 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 20 

Aquifer. Sixth, they have already studied that route and previously offered it as an 21 

alternative. Seventh, it just makes the most sense that as a state we would have 22 

some intelligent policy of energy corridors and co-locating this type of 23 

infrastructure near each other. 24 

Q: Do you have any other concerns you would like to reiterate or can think of at 25 

this time you would like the Commissioners to understand? 26 

A: Yes. Easement by eminent domain forever alters the land and everything around it.  27 

I thought eminent domain was not be allowed by businesses outside of the United 28 

States. Why do we want them to give us one payment and yet they can come on 29 
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the land any time that they desire or feel that they have a need, with us having 1 

nothing to say about that?  What about our loss of income anytime they decide to 2 

come and dig on our land, be it a spill or whatever reason they have? Why do we 3 

get one lump payment and yet they can continue to generate revenue from this 4 

land?  I understood that eminent domain was for not-for-profit entities, and that it 5 

should benefit general public.  It seems our government should be protecting US 6 

citizens instead out of county business.   I believe that there should be some 7 

liability protection for the landowners.  I believe that TransCanada should be 8 

required to remove the pipe at the end of the 50 year lifespan.  I thought that they 9 

were to use United States pipe, not some inferior pipe.  I understand that they have 10 

foreign made pipe that has been sitting out in the elements deteriorating for maybe 11 

7 years and that is not good on a pipeline that you do not want it to leak.  I believe 12 

that there should be liability protection for the land owners.  I understand there is a 13 

problem to buy insurance to cover the pipeline land. Why are they trying to run a 14 

new line with this pipeline when they already have a pipeline right away that they 15 

could just add this to that route instead of tearing up new soil?  That does not seem 16 

to add up, there must be some reason??? There must be some reason that they are 17 

buying up more land when they already have some that they could use.  18 

Q: What else? 19 

A: I understand that a Mr. Chad Gilbert with Pipeline Union #798 says it will create 20 

about 35 full time jobs according to the US State Department’s Environmental 21 

Review of the projects but TransCanada admitted there would only be 6 to 10 new 22 

permanent jobs in Nebraska.  And so when we look at balancing 6 to 10 jobs 23 

against all the possible negative impacts and results will there be to all of us with 24 

our life investments and our families’ income depending on the land when there is 25 

a big strip of the land torn up from the Pipeline route for the benefit of another 26 

country. What will we do when our homes are here and our total income depends 27 

on this land we have spent our lives acquiring.  28 

Q:  What else? 29 
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A: And then…there is the big issue of our water supply being contaminated, not just 1 

ours but others.  Even a small leak would harm our drinking water, all Farmer’s 2 

water, and so much more for so many people. I understand that water dealing with 3 

the Ogallala Aquifer involves 200 bodies of water including the Niobrara River.  4 

Other people have no idea that this will affect them.  TransCanada is not 5 

concerned about this because they are far enough away it will never affect them.  6 

Our country had better be thinking about where all the water will come from when 7 

it happens.  In listening to people who have had oil leaks on their land it can never 8 

be brought back to what it is now.  This will be irreversible damage. This KXL 9 

pipeline will have a negative, disastrous effect on so many of us for no gain.  We 10 

will have to deal with liabilities on our property, abandonment, and restoration.   I 11 

do not believe a Foreign Corporation should be able to take our land by eminent 12 

domain on American land for Foreign corporate gain.  I do not think that we need 13 

to have any foreign pipeline running through any America soil.  Please consider 14 

the people and the land you are supposed to be looking out for and not 15 

TransCanada KXL Pipeline. 16 

Q: Have you fully expressed each and every opinion, concern, or fact you would 17 

like the Public Service Commissioners to consider in their review of 18 

TransCanada’s Application? 19 

A: No, I have not. I have shared that which I can think of as of the date I signed this 20 

document below but other things may come to me or my memory may be 21 

refreshed and I will add and address those things at the time of the Hearing in 22 

August and address any additional items at that time as is necessary. Additionally, 23 

I have not had an adequate amount of time to receive and review all of 24 

TransCanada’s answers to our discovery and the discovery of others so it was 25 

impossible to competently and completely react to that in my testimony here and I 26 

reserve the right to also address anything related to discovery that has not yet 27 

concluded as of the date I signed this document below. Lastly, certain documents 28 
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requested have not yet been produced by TransCanada and therefore I may have 1 

additional thoughts on those I will also share at the hearing as needed. 2 

Q: What is it that you are requesting the Public Service Commissioners do in 3 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 4 

across Nebraska? 5 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 6 

a temporary job spike that this project may bring to a few counties and beyond the 7 

relatively small amount of taxes this proposed foreign pipeline would possibly 8 

generate.  And, instead think about the perpetual and forever impacts of this 9 

pipeline as it would have on the landowners specifically, first and foremost, but 10 

also thereby upon the entire state of Nebraska, and to determine that neither the 11 

preferred route nor the Keystone mainline alternative route are in the public 12 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 13 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 14 

an application for a route in Nebraska, that the only potential route that would 15 

make any intelligent sense whatsoever would be twinning or near paralleling of 16 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 17 

sense to add yet another major oil pipeline crisscrossing our state creating new 18 

pumping stations, creating new impacts on additional counties and communities 19 

and going through all of the court processes with myself and other landowners like 20 

me when this applicant already has relationships with the landowners, the towns 21 

and the communities along Keystone I, and that Keystone I is firmly outside of the 22 

sand hills and a significantly further portion away from the heart of the Ogallala 23 

Aquifer than the preferred route or the Keystone mainline alternative route. 24 

Q: Are all of your statements in your testimony provided above true and 25 

accurate as of the date you signed this document to the best of your 26 

knowledge? 27 

A: Yes, they are. 28 



31 
 

Q: Thank you, I have no further questions at this time and reserve the right to 1 

ask you additional questions at the August 2017 Hearing. 2 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Bryce Naber. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own or lease land in Nebraska, either directly or through an entity of 7 

which you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Boone County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of the land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Farmer. 16 
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Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q: Do you earn any income from the land in question? 4 

A: Yes. I am the tenant. 5 

Q: Have you depended on the income from the land to support your livelihood or 6 

the livelihood of your family? 7 

A: Yes. 8 

Q: Have you thought about whether or not you would be willing to pay the same 9 

rental payments for the land if the proposed route is approve and the KXL 10 

pipeline goes through the land as you are today without it? 11 

A: Yes, I have thought of it and that concerns me. As a business owner and farmer I 12 

have to also control my costs and risks the best I can. For instance, if there are 13 

damages to crops and loss in yields, I need to take that real possibility into 14 

account. I need to factor in the likelihood of deferred payment or no payment or 15 

even budgeting in legal expenses to fight about damages caused by the pipeline. 16 

These are all real world things that have and do occur. I just don’t know if I could 17 

agree to carry on with the same payment arrangements if the land were to change 18 

so dramatically as it would if a major oil pipeline is present.  19 

Q: Do you have concerns about your family being able to selling the land? 20 

A: Well I hope we never have to sell the land but as a farmer who has attended 21 

auctions and who is familiar with what factors you consider when bidding on farm 22 

land, I am concerned that if another piece of ground similar to hers was for sale at 23 

the same time and it did not have the pipeline and hers did that she would have a 24 

lower selling price. I think this would be true for pipeline ground on both the 25 

preferred and mainline alternative routes. 26 

Q: Were you or an entity for which you are a member, shareholder, or director 27 

previously sued by TransCanada Keystone Pipeline, LP? 28 
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A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 1 

petition for condemnation against our land so it could place its proposed pipeline 2 

within an easement that it wanted to take from us on our land. 3 

Q: Did you defend yourself and the land in that condemnation action? 4 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 5 

and expenses in our resistance of TransCanada’s lawsuit against us. 6 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 7 

incurred? 8 

A: No, they have not. 9 

Q: In its lawsuit against you, did TransCanada identify the amount of your 10 

property that it wanted to take for its proposed pipeline? 11 

A: The lawsuit against us stated they would take the amount of property that is 12 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 13 

and equipment reasonably necessary to operate the pipeline. 14 

Q: Did TransCanada define what they meant by “property that is reasonably 15 

necessary”? 16 

A: No, they did not. 17 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 18 

property portion of the land? 19 

A: Yes, they did. 20 

Q: Did TransCanada describe what rights it proposed to take related to the 21 

eminent domain property on the land? 22 

A: Yes, they did. 23 

Q: What rights that they proposed to take did they describe? 24 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 25 

operate, and maintain the pipeline and the plant and equipment reasonably 26 

necessary to operate the pipeline, specifically including surveying, laying, 27 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 28 

reconstructing, removing and abandoning one pipeline, together with all fittings,  29 
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cathodic protection equipment, pipeline markers, and all their equipment and 1 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 2 

petroleum products, and all by-products thereof.” 3 

Q: Prior to filing an eminent domain lawsuit to take the land that TransCanada 4 

identified, do you believe they attempted to negotiate in good faith with you? 5 

A: No, I do not. 6 

Q: Did TransCanada at any time approach you with or deliver to you their 7 

proposed easement and right-of-way agreement? 8 

A: Yes, they did. 9 

Q: At the time you reviewed TransCanada’s easement and right-of-way 10 

agreement, did you understand that they would be purchasing a fee title 11 

interest in your property or that they were taking something else? 12 

A: I understood that they proposed to have the power to take both a temporary 13 

construction easement that could last for a certain period of time and then also a 14 

permanent easement which they described to be 50 feet across or in width, and 15 

that would run the entire portion of my property from where a proposed pipeline 16 

would enter my property until where it would exit the property. 17 

Q: Is the document included with your testimony here as Attachment No. 3, a 18 

true and accurate copy of TransCanada’s proposed Easement and Right-of-19 

Way agreement that they included with their condemnation lawsuit against 20 

you? 21 

A: Yes, it is.   22 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 23 

and Right-of-Way agreement? 24 

A: Yes, I have. 25 

Q: What is your understanding of the significance of the Easement and Right-of-26 

Way agreement as proposed by TransCanada? 27 

A: My understanding is that this is the document that will govern all of the rights and 28 

obligations and duties as well as the limitations of what I can and cannot do and 29 
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how I and any future landowner and any person I invite to come onto my property 1 

must behave as well as what TransCanada is and is not responsible for and how 2 

they can use the land. 3 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 4 

agreement do you have any concerns about any portions of it or any of the 5 

language either included in the document or missing from the proposed 6 

document? 7 

A: Yes, I have a number of significant concerns and worries about the document and 8 

how the language included and the language not included potentially negatively 9 

impacts the land and thereby potentially negatively impacts my community and 10 

my state.   11 

Q: I would like you to walk the Commissioners through each and every one of 12 

your concerns about TransCanada’s proposed Easement and Right-of-Way 13 

agreement so they can develop an understanding of how that language and 14 

the terms of that contract, in your opinion, potentially negatively impacts you 15 

and the land.  So, if you can start at the beginning of that document and let’s 16 

work our way through it, okay? 17 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 18 

Easement and Right-of-Way agreement and how it negatively could affect my 19 

property rights and my economic interests. 20 

Q. Okay, let’s start with your first concern please. 21 

A: The very first sentence talks about consideration or how much money they will 22 

pay to compensate me for all of the known and unknown affects and all of the 23 

rights I am giving up and for all the things they get to do to the land and for what 24 

they will prevent me from doing on the land and they only will pay me one time at 25 

the signing of the easement agreement. That is a huge problem. 26 

Q: Explain to the Commissioners why that is a problem. 27 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 28 

landowner because they want to have the land forever for use as they see fit so 29 
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they can make a daily profit from their customers. If I was to lease ground from 1 

my neighbor I would typically pay twice a year every year as long as they granted 2 

me the rights to use their land. That only makes sense – that is fair. If I was going 3 

to rent a house in town I would typically pay monthly, every month until I gave up 4 

my right to use that house. By TransCanada getting out on the cheap and paying 5 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 6 

revenue collection on the money I would be paid and then pay taxes on and 7 

contribute to this state and this country. It is money I would be putting back into 8 

my local community both spending and stimulating the local economy and 9 

generating more economic activity right here. Instead TransCanada’s shareholders 10 

keep all that money and it never finds its way to Nebraska.  11 

Q: What is your next concern? 12 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 13 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 14 

limited partnership…” and I have no idea who that really is. I have no idea who is 15 

forcing this pipeline on us or who the owners of the entities are, or what are the 16 

assets backing this limited partnership, or who the general partner is, or who all 17 

the limited partners are, and who makes up the ownership of the these partners or 18 

the structure or any of the basic things you would want to know and understand if 19 

you would want to do business with such an outfit. According to TransCanada’s 20 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 21 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 22 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 23 

basically nothing. That is really scary since the general partner has the liability but 24 

virtually none of the ownership and who knows if it has any other assets. 25 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 26 

percent clear on exactly who could become the owner of about 275 miles of 27 

Nebraska land? 28 

A:  No. 29 
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Q: Do you think it is in the public interest of Nebraska to not be one-hundred 1 

percent clear on exactly who will be operating and responsible for 2 

approximately 275 miles of tar sands pipeline underneath and through 3 

Nebraska land? 4 

A:  No. 5 

Q: Okay, let’s continue please with your concerns of the impacts upon the land 6 

and the State of Nebraska of TransCanada’s easement terms. 7 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 8 

called “Grantee”)…” and this concerns me because it would allow their easement 9 

to be transferred or sold to someone or some company or country or who knows 10 

what that I don’t know and who we may not want to do business with. This 11 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 12 

bidder that could have terrible impacts upon all of Nebraska depending upon who 13 

may buy it and I don’t know of any safeguards in place for us or the State to veto 14 

or have any say so in who may own, operate, or be responsible for this pipeline in 15 

the future. 16 

Q: Do you think that type of uncertainty and lack of control over a major piece 17 

of infrastructure crossing our State is in the public interest? 18 

A: No, certainly not, in fact, just the opposite. 19 

Q: What’s next? 20 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 21 

really concerns me. Why does the easement and right-of-way have to be perpetual 22 

and permanent? That is the question myself and my family want an answer to. 23 

Perpetual to me is like forever and that doesn’t make sense. 24 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 25 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 26 

data proving there is a perpetual supply of tar sands. I am not aware in 27 

TransCanada’s application where it proves there is a perpetual necessity for this 28 

pipeline. My understanding of energy infrastructure like wind towers is they have 29 
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a decommission plan and actually take the towers down when they become 1 

obsolete or no longer needed. Nothing manmade lasts forever. The land however 2 

will, and I want my family or future Nebraska families to have that land as 3 

undisturbed as possible and it is not in my interest or the public interest of 4 

Nebraska to be forced to give up perpetual and permanent rights in the land for 5 

this specific kind of pipeline project. 6 

Q: Okay, what is your next concern? 7 

A: The easement language includes all these things TransCanada can do and it says 8 

“…abandoning in place…” so they can just leave this pipeline under my ground 9 

until the end of time just sitting there while they are not using it, but I am still 10 

prevented from doing on the land and using the land what I would like. If I owned 11 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 12 

there. It doesn’t make sense and it scares me and it is not in my interest or the 13 

public interest of Nebraska to allow this. 14 

Q: Now it looks like we are ready to go to the second page of the Easement is that 15 

right? 16 

A: Yes. 17 

Q: So now on the second page of the Easement what are your concerns? 18 

A: Here the Easement identifies a 24-month deadline to complete construction of the 19 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 20 

starts to run from the moment “actual pipeline installation activities” begin on 21 

Landowners property. It appears that TransCanada would define this phrase as 22 

needed. It would be wise to explain what types of TransCanada action constitutes  23 

“installation activity” For instance, would the placement and storage of an 24 

excavator or other equipment on or near the Easement property be an activity or 25 

would earth have to be moved before the activity requirement is triggered. This 26 

vague phrase is likely to lead to future disputes and litigation that is not in the best 27 

interest of the welfare of Nebraska and would not protect property interests. The 28 

24-months can also be extended in the case of “force majeure.” My understanding 29 
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is that force majeure is often used to insulate a party to a contract when events 1 

occur that are completely out of their control. In TransCanada’s easement this is 2 

expanded to include “without limitation…availability of labor and materials.” 3 

Extending this language to labor and materials is problematic because these are 4 

two variables that TransCanada does have some or significant control over and to 5 

allow extension of the 24-month period over events not truly out of the control of 6 

TransCanada and without further provision for compensation for the Landowner is 7 

not conducive to protection of property rights. 8 

Q: Okay, what is your next concern? 9 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 10 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 11 

reasonable costs and expenses” will pay for damages caused but then limits 12 

TransCanada’s liability to certain circumstances. There is no definition of 13 

“commercially reasonable” and no stated right that the Landowner would get to 14 

determine the amounts of cost or expense that is “commercially reasonable.”  15 

TransCanada excepts out from their liability any damages that are caused by 16 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 17 

Landowner. It is understandable that if the Landowner were to willfully and 18 

intentionally cause damages to the pipeline that Landowner should be liable. 19 

However, anything short of willful misconduct should be the lability of 20 

TransCanada who is subjecting the pipeline on the Landowner and who is making 21 

a daily profit from that pipeline. When evaluating the impact on property rights of 22 

this provision, you must consider the potentially extremely expensive fight a 23 

Landowner would have over this question of whether or not damage was an act of 24 

negligence. Putting this kind of potential liability upon the Landowner is 25 

incredibly problematic and is detrimental to the protection of property rights. I 26 

don’t think this unilateral power which I can’t do anything about as the landowner 27 

is in the best economic interest of the land in question or the State of Nebraska for 28 

landowners to be treated that way. 29 
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Q: Is there any specific event or example you are aware of that makes this 1 

concern more real for you? 2 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 3 

Nemaha County, Nebraska landowner farmers who accidently struck two 4 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 5 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 6 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 7 

copy of the Federal Court Complaint is here as Attachment No. 4. 8 

Q: What is your next concern with the Easement language? 9 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 10 

they choose unless 1) any Landowner use interferes in any way with 11 

TransCanada’s exercise of any of its rights within the Easement, or 2) 12 

TransCanada decides to take any action on the property it deems necessary to 13 

prevent injury, endangerment or interference with anything TransCanada deems 14 

necessary to do on the property. Landowner is also forbidden from excavating 15 

without prior authorization by TransCanada. So my understanding is that 16 

TransCanada will unilaterally determine what Landowner can and can’t do based 17 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 18 

could also completely deny my request to excavate. Further, TransCanada retains 19 

all “privileges necessary or convenient for the full use of the rights” granted to 20 

them in the Easement. Again, TransCanada unilaterally can decide to the 21 

detriment of the property rights of Landowner what TransCanada believes is 22 

necessary or convenient for it. And there is no option for any additional 23 

compensation to landowner for any right exercised by TransCanada that leads to 24 

the removal of trees or plants or vegetation or buildings or structures or facilities 25 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 26 

rights without having to compensate Landowner for such further destruction or 27 

losses are not conducive to the protection of property rights or economic interest. 28 

Q:  What is the next concern you have? 29 
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A: The Easement also allows some rights for Landowner but restricts them at the 1 

same time and again at the sole and unilateral decision making of TransCanada. 2 

TransCanada will determine if the actions of Landowner might in anyway 3 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 4 

any appurtenances thereon to the pipeline itself or to their access to the Easement 5 

or within the Easement and TransCanada retains the right at any time, whether 6 

during growing season or not, to travel “within and along Easement Area on foot 7 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 8 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 9 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 10 

undefined and unilateral restrictions are not conducive to the protection of 11 

property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 14 

Landowner’s land any debris of any kind without any input or power of 15 

Landowner to demand an alternative method or location of debris disposal. Such 16 

unilateral powers would negatively affect Landowners property are not conducive 17 

to the protection of property rights or economic interest. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 20 

“where rock is encountered” mean and why does TransCanada solely get to 21 

determine whether or not this phrase is triggered. This phrase could be used to 22 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 23 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 24 

affect Landowners property are not conducive to the protection of property rights. 25 

A shallow pipeline is much more likely to become a danger and liability in the 26 

future given farming operations and buried irrigation lines and other factors 27 

common to the current typical agricultural uses of the land in question impacted 28 

by TransCanada’s preferred pipeline route. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: There are more vague concepts solely at the determination of TransCanada such as 2 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 3 

possible.” There is nothing here that defines this or provides a mechanism for 4 

documenting or memorializing “pre-construction position” so as to minimize 5 

costly legal battles or wasted Landowner time attempting to recreate the soil 6 

condition on their fields or pasture. Such unilateral powers would negatively affect 7 

Landowners property are not conducive to the protection of property rights or 8 

economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 11 

appurtenances thereto in place on, under, across, or through Nebraska land at any 12 

time it chooses. There is no provision for Landowner compensation for such 13 

abandonment nor any right for the Landowner to demand removal. Such unilateral 14 

powers would negatively affect Landowners property are not conducive to the 15 

protection of property rights or economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada has the power to unilaterally move or modify the location of any 18 

Easement area whether permanent or temporary at their sole discretion. 19 

Regardless, if Landowner has taken prior steps relative to their property in 20 

preparation or planning of TransCanada’s taking of the initial easement area(s), 21 

the language here does not require TransCanada to compensate the Landowner if 22 

they decide to move the easement anywhere on Landowners property. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interests. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 27 

transfer and be applicable to any future owner of the Land in question without the 28 
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ability of the future Landowner to modify or negotiate any of the language in 1 

question to which it will be held to comply. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 4 

Easement to any person, company, country, etc. at their sole discretion at anytime 5 

to anyone. This also means that any buyer of the easement could do the same to a 6 

third buyer and so on forever. There is no change of control or sale provision in 7 

place to protect the Landowner or Nebraska or to provide compensation for such 8 

change of control or ownership. It is not conducive to the protection of property 9 

rights or economic interests to allow unilateral unrestricted sale of the Easement 10 

thereby forcing upon the Landowner and our State a new unknown Easement 11 

owner. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: There are many terms in the Easement that are either confusing or undefined terms 14 

that are without context as to whether or not the Landowner would have any say 15 

so in determining what these terms mean or if the evaluation is solely in 16 

TransCanada’s control. Some of these vague undefined and ambiguous terms are 17 

as follows: 18 

i. “pipeline installation activities” 19 

ii. “availability of labor and materials”  20 

iii. “commercially reasonable costs and expenses”  21 

iv. “reasonably anticipated and foreseeable costs and expenses”  22 

v. “yield loss damages” 23 

vi. “diminution in the value of the property”  24 

vii. “substantially same condition”  25 

viii. “an actual or potential hazard”  26 

ix. “efficient”  27 

x. “convenient”  28 

xi. “endangered”  29 
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xii. “obstructed”  1 

xiii. “injured”  2 

xiv. “interfered with”  3 

xv. “impaired”  4 

xvi. “suitable crossings”  5 

xvii. “where rock is encountered”  6 

xviii. “as nearly as practicable”  7 

xix. “pre-construction position”  8 

xx. “pre-construction grade”  9 

xxi. “various engineering factors”    10 

Each one of these above terms and phrases as read in the context of the Easement 11 

could be problematic in many ways. Notably, undefined terms tend to only get 12 

definition in further legal proceedings after a dispute arises and the way the 13 

Easement is drafted, TransCanada has sole power to determine when and if a 14 

particular situation conforms with or triggers rights affected by these terms. For 15 

instance, “yield loss damages” should be specifically defined and spelled out 16 

exactly how the landowner is to be compensated and in what events on the front 17 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 18 

the Landowner is without contractual rights to define these terms or determine 19 

when rights related to them trigger and what the affects may be. 20 

Q: Do you have any other concerns about the Easement language that you can 21 

think of at this time? 22 

A: I reserve the right to discuss any additional concerns that I think of at the time of 23 

my live testimony in August. 24 

Q: Based upon what you have shared with the Commission above regarding 25 

TransCanada’s proposed Easement terms and agreement, do you believe 26 

those to be reasonable or just, under the circumstances of the pipeline’s 27 

impact upon you and the land? 28 
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A: No, I do not believe those terms to be reasonable or just for the reasons that we 1 

discussed previously. 2 

Q: Did TransCanada ever offer you financial compensation for the rights that 3 

they sought to obtain in the land, and for what they sought to prevent you and 4 

any future land owner of your property from doing in the future? 5 

A: Yes, we received an offer from them. 6 

Q: As the owner of the land in question and as the person who knows it better 7 

than anyone else, do you believe that TransCanada offered you just, or fair, 8 

compensation for all of what they proposed to take from you so that their tar 9 

sands pipeline could be located across your property? 10 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 11 

offer for all the potential impacts and effects and the rights that I’m giving up, and 12 

what we will be prevented from doing in the future and how their pipeline would 13 

impact my property for ever and ever. 14 

Q: Has TransCanada at any time offered to compensate you annually, such as 15 

wind farm projects do, for the existence of their potential tar sands pipeline 16 

across your property. 17 

A: No, never. 18 

Q: At any time did TransCanada present you with or request that you, as the 19 

owner of the land in question, sign and execute a document called, “Advanced 20 

Release of Damage Claims and Indemnity Agreement?” 21 

A: Yes, they did and it was included in the County Court lawsuit against us. 22 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 23 

“Advanced Release of Damage Claims and Indemnity Agreement? 24 

A: Yes, it is. 25 

Q: What was your understanding of that document? 26 

A: When I read that document in the plain language of that document, it was my 27 

understanding that TransCanada was attempting to pay me a very small amount at 28 

that time in order for me to agree to give up my rights to be compensated from 29 



16 
 

them in the future related to any damage or impact they may have upon my 1 

property “arising out of, in connection with, or alleged to resulted from 2 

construction or surveying over, under or on” the land. 3 

Q: Did you ever sign that document? 4 

A: No, we did not. 5 

Q: Why not? 6 

A; Because we did not believe that it is fair or just to try to get me to agree to a small 7 

sum of money when we have no idea how bad the impacts or damages that they, 8 

or their contractors, or subcontractors, or other agents or employees, may cause on 9 

the land at any time in the future that resulted from the construction or surveying 10 

or their activities upon the land. 11 

Q: When you reviewed this document, what did it make you feel? 12 

A: We felt like it was simply another attempt for TransCanada to try to pay very little 13 

to shield themselves against known and foreseeable impacts that their pipeline, 14 

and the construction of it, would have upon the land.  It made us feel that they 15 

knew it was in their financial interest to pay me as little as possible to prevent me 16 

from ever having the opportunity to seek fair compensation again, and that this 17 

must be based upon their experience of unhappy landowners and situations in 18 

other places where they have built pipelines. 19 

Q: Has TransCanada ever contacted you and specifically asked you if you 20 

thought their proposed location of their proposed pipeline across the land was 21 

in your best interest? 22 

A: No, they have not. 23 

Q: Has TransCanada ever contacted you and specifically asked you if you 24 

thought their proposed location of their proposed pipeline across the land was 25 

in the public interest of the State of Nebraska? 26 

A: No, they have not. 27 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 28 

Takings Clause? 29 
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A: Yes, I am. 1 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 2 

an American citizens property? 3 

A: My understanding is that, according to the United States Constitution, that if the 4 

government is going to take land for public use, then in that case, or by taking for 5 

public use, it can only occur if the private land owner is compensated justly, or 6 

fairly. 7 

Q: Has TransCanada ever contacted you specially to explain the way in which 8 

the public could use its proposed Keystone XL Pipeline? 9 

A: No, they have not. 10 

Q: Can you think of any way in which the public, that is the citizens of the State 11 

of Nebraska, can directly use the proposed TransCanada Keystone XL 12 

Pipeline, as it dissects the State of Nebraska? 13 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 14 

public benefits from this pipeline in any way, how they can use it any way, or how 15 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 16 

that the only reason it’s proposed to come through Nebraska, is that because we 17 

are geographically in the way from between where the privately-owned Tar Sands 18 

are located to where TransCanada wants to ship the Tar Sands to refineries in 19 

Houston, Texas. 20 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 21 

crude petroleum, or oil and petroleum by-products that you would like to 22 

ship in its pipeline? 23 

A: No, it has not. 24 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-25 

products that you, at this time or any time in the future, would desire to place 26 

for transport within the proposed TransCanada Keystone XL Pipeline? 27 

A: No, I do not. 28 
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Q: Do you know anyone in the state of Nebraska who would be able to ship any 1 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-2 

products within the proposed TransCanada Keystone XL Pipeline? 3 

A: No, I do not.  I’ve never heard of such a person or company like that. 4 

Q: Have you at any time ever employed any person other than yourself? 5 

A: Well, yes I have. 6 

Q: Do you believe that the fact that you have, at some point in your life, 7 

employed one or more other persons entitle you to any special treatment or 8 

consideration above and beyond any other Nebraskan that has also employed 9 

one or more persons? 10 

A: No, of course not. 11 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 12 

have at one point employed another person within this state, entitles you to 13 

preferential treatment or consideration of any kind? 14 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 15 

don’t deserve any special treatment or consideration for that fact. 16 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 17 

crude oil pipeline in its preferred location, or ultimate location across the 18 

state of Nebraska? 19 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 20 

or even bullied around and being made to feel scared that they did not have any 21 

options but to sign whatever papers TransCanada told them they had to. I am 22 

aware of folks being threatened that their land would be taken if they didn’t follow 23 

what TransCanada was saying. I am aware of tactics to get people to sign 24 

easements that I don’t believe have any place in Nebraska or anywhere such as 25 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 26 

landowners and convince them they should sign TransCanada’s easement 27 

agreements. I am aware of older folks and widows or widowers feeling they had 28 

no choice but to sign TransCanada’s Easement and they didn’t know they could 29 
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fight or stand up for themselves. From a more practical standpoint, I am worried 1 

that according to their answer to our Interrogatory No. 211, TransCanada only 2 

owns and operates one (1) major oil pipeline. They simply do not have the 3 

experience with this type of pipeline and that scares me. There are others but that 4 

is what I can recollect at this time and if I remember more or my recollection is 5 

refreshed I will share those with the Commissioners at the Hearing in August. 6 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 7 

landowner is reasonable or just? 8 

A: No, I do not. 9 

Q: Do you have any concern about limitations that the construction of this 10 

proposed pipeline across your affected land would prevent construction of 11 

future structures upon the portion of the land affected by the proposed 12 

easement and immediately surrounding areas? 13 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 14 

structures directly across or touching the easement, and it would be unwise and I 15 

would be uncomfortable to build anything near the easement for fear of being 16 

blamed in the future should any damage or difficulty result on my property in 17 

regards to the pipeline. 18 

Q: Do you think such a restriction would impact you economically? 19 

A: Well yes, of course.   20 

Q: How do you think such a restriction would impact you economically? 21 

A: The future of this land may not be exactly how it’s being used as of this moment, 22 

and having the restrictions and limiting my ability to develop the land in certain 23 

ways presents a huge negative economic impact on myself, my family, and any 24 

potential future owner of the property. You have no idea how I or the future owner 25 

may want to use this land in the future or the other land across Nebraska 26 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 27 

ago it would have been hard to imagine all the advances that we have now or how 28 

things change. Because the Easement is forever and TransCanada gets the rights in 29 
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the land forever we have to think with a very long term view. By placing their 1 

pipeline on under across and through the land that prevents future development 2 

which greatly negatively impacts future taxes and tax revenue that could have 3 

been generated by the County and State but now will not. When you look at the 4 

short blip of economic activity that the two years of temporary construction efforts 5 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 6 

and restrictions TransCanada is forcing upon us and Nebraska. The terms of the 7 

easement must be addressed in order for the Commission to truly consider 8 

property rights, economic interests, the welfare of Nebraska, and the balancing of 9 

the proposed routes against all they will affect and impact. 10 

Q: Do you have any concerns about the environmental impact of the proposed 11 

pipeline? 12 

A: Yes, I do.   13 

Q: What are some of those concerns? 14 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 15 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 16 

a detrimental impact upon the environment of the land specifically, as well as the 17 

lands near the land and surrounding the proposed pipeline route. 18 

Q: Do you have any other environmental concerns? 19 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 20 

construction and/or maintenance and operation. I am concerned about spills and 21 

leaks that TransCanada has had in the past and will have in the future. This could 22 

be catastrophic to my operations or others and to my county and the State. 23 

Q: Do you have any thoughts regarding if there would be an impact upon the 24 

natural resources on or near your property due to the proposed pipeline? 25 

A: Yes, I believe that any construction, operation, and/or maintenance of the 26 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 27 

resources of the land, and the lands near and surrounding the proposed pipeline 28 

route. 29 
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Q: Do you have any worries about potential impacts from the proposed pipeline 1 

to the soil of the land, or land near you? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 4 

land, as well as land along and surrounding the proposed pipeline route.  This 5 

includes, but is not limited to, the reasons that we discussed above of disturbing 6 

the soil composition and makeup as it has naturally existed for thousands and 7 

millions of years during the construction process, and any future maintenance or 8 

removal process.  I’m gravely concerned about the fertility and the loss of 9 

economic ability of my property to grow the crops, or grow the grasses, or grow 10 

whatever it is at that time they exist on my property or that I may want to grow in 11 

the future, or that a future owner may want to grow.  The land will never be the 12 

same from as it exists now undisturbed to after it is trenched up for the proposed 13 

pipeline. 14 

Q: Do you have any concerns about the potential impact of the proposed pipeline 15 

upon the groundwater over the land, or surrounding lands? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

groundwater of not only under the land, but also near and surrounding the pipeline 19 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 20 

simple and it is simply too valuable to our State and the country to put at 21 

unreasonable risk. 22 

Q: Do you have any concern about the potential impact of the proposed pipeline 23 

upon the surface water on, or near or around the land? 24 

A: Yes, I have significant concerns that any construction, operation, and/or 25 

maintenance of the proposed Keystone XL Pipeline would have detrimental 26 

impact upon the surface water of not only within my property boundary, but along 27 

and near and surrounding the pipeline route, and in fact, across the state of 28 

Nebraska.   29 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near the 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon the land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of the land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of the land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon the land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 26 

testimony? 27 

A: Yes, I have. 28 

Q: Where have you seen that before? 29 
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A: That is a map I think I first saw a couple years ago that shows the Keystone XL    1 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 2 

believe the portion of the alternative route in Nebraska essentially twins or 3 

parallels Keystone I.  4 

Q: Do you believe the portion of the proposed pipeline route within Nebraska as 5 

found in Attachment No. 6 to your testimony, is in the public interest of 6 

Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 9 

Application, and as found on Attachment No. 7, here to your testimony, is in 10 

the public interest of Nebraska? 11 

A: No, I do not. 12 

Q: Do you believe that the Keystone mainline alternative route as shown on 13 

Attachment No. 7 included with your testimony here is a major oil pipeline 14 

route that is in the public interest of Nebraska? 15 

A: No, I do not. 16 

Q: Do you believe there is any potential route for the proposed Keystone XL 17 

Pipeline across, within, under, or through the State of Nebraska that is in the 18 

public interest of the citizens of Nebraska? 19 

A: No, I do not. 20 

Q: Why do you hold that belief? 21 

A: Because there simply is no public interest based on all of the factors that I am 22 

aware and that I have read and that I have studied that this Commission is to 23 

consider that would establish that a for-profit foreign-owned pipeline that simply 24 

crosses Nebraska because we are geographically in the way between where tar 25 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 26 

public interest of Nebraskans. We derive no benefit from this project. It is not for 27 

public use. Nebraska is simply in the way and when all considerations are taken in 28 

there is no net benefit of any kind for Nebraska should this project be placed in our 29 
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state. Even if there was some arguable “benefit” it is not enough to outweigh all 1 

the negative impacts and concerns. 2 

Q: What do you think about the applicant, TransCanada’s argument that it’s 3 

preferred route for its proposed Keystone XL Pipeline is in the public interest 4 

of Nebraska because it may bring temporary jobs during the construction 5 

phase to Nebraska? 6 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 7 

temporary or on a permanent basis, don’t come with a project that has all the 8 

potential and foreseeable negative impacts, many of which we have discussed here 9 

and other witnesses throughout the course of this hearing have and will discuss.  If 10 

I decide to hire and employ someone to help me out in my farming or ranching 11 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 12 

to the land or my town or my county or my state.  And I’ve hired someone who is 13 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 14 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 15 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 16 

from TransCanada’s own statements that the jobs numbers they originally touted 17 

were determined to be a minute fraction of the permanent jobs that had been 18 

projected. According to their answer to our Interrogatory No. 191, TransCanada 19 

has created only thirty-four (34) jobs within Nebraska working specifically on 20 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 21 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 22 

Further, according to their answer to Interrogatory No. 199, TransCanada would 23 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 24 

constructed on its Preferred Route or its Mainline Alternative Route. 25 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 26 

because it would cross the land? 27 

A: No, absolutely not.  I am opposed to this project because it is not in the public 28 

interest, neither within my community nor within our state. 29 
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Q: Would you be happier if instead of crossing the land, this proposed pipeline 1 

was to cross someone else’s land? 2 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 3 

the fear and anxiety and potential foreseeable risks and negative impacts that this 4 

type of a project carrying this type of product brings foisted upon anyone in this 5 

state or any other state. 6 

Q: Do you think there is any intelligent route for the proposed Keystone XL 7 

Pipeline to cross the state of Nebraska? 8 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 9 

this project anywhere within Nebraska is within the public interest.  However, if 10 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 11 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 12 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 13 

preferred route and the mainline alternative routes are economic liabilities our 14 

state cannot risk. 15 

Q: What do you rely upon to make that statement? 16 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 17 

already exists in that area is reason enough as it is not in our best interest or the 18 

public interests to have more major oil pipelines crisscrossing our state. Second, 19 

they have all the infrastructure already there in terms of relationships with the 20 

counties and local officials and first responders along that route. Third, they have 21 

already obtained easements from all the landowners along that route and have 22 

relationships with them. Fourth, that route avoids our most sensitive soils, the 23 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 24 

Aquifer. Sixth, they have already studied that route and previously offered it as an 25 

alternative. Seventh, it just makes the most sense that as a state we would have 26 

some intelligent policy of energy corridors and co-locating this type of 27 

infrastructure near each other. 28 
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Q: Have you fully expressed each and every opinion, concern, or fact you would 1 

like the Public Service Commissioners to consider in their review of 2 

TransCanada’s Application? 3 

A: No, I have not. I have shared that which I can think of as of the date I signed this 4 

document below but other things may come to me or my memory may be 5 

refreshed and I will add and address those things at the time of the Hearing in 6 

August and address any additional items at that time as is necessary. Additionally, 7 

I have not had an adequate amount of time to receive and review all of 8 

TransCanada’s answers to our discovery and the discovery of others so it was 9 

impossible to competently and completely react to that in my testimony here and I 10 

reserve the right to also address anything related to discovery that has not yet 11 

concluded as of the date I signed this document below. Lastly, certain documents 12 

requested have not yet been produced by TransCanada and therefore I may have 13 

additional thoughts on those I will also share at the hearing as needed. 14 

Q: What is it that you are requesting the Public Service Commissioners do in 15 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 16 

across Nebraska? 17 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 18 

a temporary job spike that this project may bring to a few counties and beyond the 19 

relatively small amount of taxes this proposed foreign pipeline would possibly 20 

generate.  And, instead think about the perpetual and forever impacts of this 21 

pipeline as it would have on the landowners specifically, first and foremost, but 22 

also thereby upon the entire state of Nebraska, and to determine that neither the 23 

preferred route nor the Keystone mainline alternative route are in the public 24 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 25 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 26 

an application for a route in Nebraska, that the only potential route that would 27 

make any intelligent sense whatsoever would be twinning or near paralleling of 28 

the proposed KXL with the existing Keystone I  pipeline. The point of including 29 
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Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 1 

considered by TransCanada before. It simply does not make sense to add yet 2 

another major oil pipeline crisscrossing our state creating new pumping stations, 3 

creating new impacts on additional counties and communities and going through 4 

all of the court processes with myself and other landowners like me when this 5 

applicant already has relationships with the landowners, the towns and the 6 

communities along Keystone I, and that Keystone I is firmly outside of the sand 7 

hills and a significantly further portion away from the heart of the Ogallala 8 

Aquifer than the preferred route or the Keystone mainline alternative route. 9 

Q: Are all of your statements in your testimony provided above true and 10 

accurate as of the date you signed this document to the best of your 11 

knowledge? 12 

A: Yes, they are. 13 

Q: Thank you, I have no further questions at this time and reserve the right to 14 

ask you additional questions at the August 2017 Hearing. 15 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Mary Jane Nyberg. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Polk County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 15 

and or your family? 16 



2 
 

A. Yes. 1 

Q:  For the land that would be affected and impacted by the proposed KXL how 2 

long the land has been in your family? 3 

A: 88 years.   4 

Q: Do you earn any income from this land? 5 

A: Yes. 6 

Q: Have you depended on the income from your land to support your livelihood 7 

or the livelihood of your family? 8 

A: Yes. 9 

Q: Have you ever in the past or have you thought about in the future leasing all 10 

or a portion of your land in question here? 11 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 12 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 13 

all the restrictions and risks and potential negative impacts to farming or ranching 14 

operations as opposed to land that did not have those same risks. If I was looking 15 

to lease or rent ground I would pay more for comparable non-pipeline land than I 16 

would for comparable pipeline land and I think most folks would think the same 17 

way. This is another negative economic impact that affects the landowner and the 18 

county and the state and will forever and ever should TransCanada’s preferred or 19 

mainline alternative routes be approved. If they were to twin or closely parallel to 20 

Keystone I the vast majority of landowners would be those that already have a 21 

pipeline so there would be considerable less new incremental negative impacts. 22 

Q: Do you have similar concerns about selling the land? 23 

A: Well I hope not to have to sell the land in my lifetime but times change and you 24 

never know what is around the corner and yes I am concerned that if another piece 25 

of ground similar to mine were for sale and it did not have the pipeline and mine 26 

did that I would have a lower selling price. I think this would be true for pipeline 27 

ground on both the preferred and mainline alternative routes. 28 

Q:  What is your intent with your land after you die? 29 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 3, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 



5 
 

A: Yes, it is. 1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative the their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at any time 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement? 3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline, what is your main 20 

concern on direct impact to your land? 21 

A: We will not be able to run pivot irrigation during construction. 22 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 23 

crude oil pipeline in its preferred location, or ultimate location across the 24 

state of Nebraska? 25 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 26 

or even bullied around and being made to feel scared that they did not have any 27 

options but to sign whatever papers TransCanada told them they had to. I am 28 

aware of folks being threatened that their land would be taken if they didn’t follow 29 
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what TransCanada was saying. I am aware of tactics to get people to sign 1 

easements that I don’t believe have any place in Nebraska or anywhere such as 2 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 3 

landowners and convince them they should sign TransCanada’s easement 4 

agreements. I am aware of older folks and widows or widowers feeling they had 5 

no choice but to sign TransCanada’s Easement and they didn’t know they could 6 

fight or stand up for themselves. From a more practical standpoint, I am worried 7 

that according to their answer to our Interrogatory No. 211, TransCanada only 8 

owns and operates one (1) major oil pipeline. They simply do not have the 9 

experience with this type of pipeline and that scares me. There are others but that 10 

is what I can recollect at this time and if I remember more or my recollection is 11 

refreshed I will share those with the Commissioners at the Hearing in August. 12 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 13 

landowner is reasonable or just? 14 

A: No, I do not. 15 

Q: Do you have any concern about limitations that the construction of this 16 

proposed pipeline across your affected land would prevent construction of 17 

future structures upon the portion of your land affected by the proposed 18 

easement and immediately surrounding areas? 19 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 20 

structures directly across or touching the easement, and it would be unwise and I 21 

would be uncomfortable to build anything near the easement for fear of being 22 

blamed in the future should any damage or difficulty result on my property in 23 

regards to the pipeline. 24 

Q: Do you think such a restriction would impact you economically? 25 

A: Well yes, of course.   26 

Q: How do you think such a restriction would impact you economically? 27 

A: The future of this land may not be exactly how it’s being used as of this moment, 28 

and having the restrictions and limiting my ability to develop my land in certain 29 
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ways presents a huge negative economic impact on myself, my family, and any 1 

potential future owner of the property. You have no idea how I or the future owner 2 

may want to use this land in the future or the other land across Nebraska 3 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 4 

ago it would have been hard to imagine all the advances that we have now or how 5 

things change. Because the Easement is forever and TransCanada gets the rights in 6 

my land forever we have to think with a very long term view. By placing their 7 

pipeline on under across and through my land that prevents future development 8 

which greatly negatively impacts future taxes and tax revenue that could have 9 

been generated by the County and State but now will not. When you look at the 10 

short blip of economic activity that the two years of temporary construction efforts 11 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 12 

and restrictions TransCanada is forcing upon us and Nebraska. 13 

Q: Do you have any concerns about the environmental impact of the proposed 14 

pipeline? 15 

A: Yes, I do.   16 

Q: What are some of those concerns? 17 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 18 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 19 

a detrimental impact upon the environment of my land specifically, as well as the 20 

lands near my land and surrounding the proposed pipeline route. 21 

Q: Do you have any other environmental concerns? 22 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 23 

construction and/or maintenance and operation. I am concerned about spills and 24 

leaks that TransCanada has had in the past and will have in the future. This could 25 

be catastrophic to my operations or others and to my county and the State. 26 

Q: Do you have any thoughts regarding if there would be an impact upon the 27 

natural resources on or near your property due to the proposed pipeline? 28 
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A: Yes, I believe that any construction, operation, and/or maintenance of the 1 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 2 

resources of my land, and the lands near and surrounding the proposed pipeline 3 

route. 4 

Q: Do you have any worries about potential impacts from the proposed pipeline 5 

to the soil of your land, or land near you? 6 

A: Yes, I believe that any construction, operation, and/or maintenance of the 7 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 8 

land, as well as land along and surrounding the proposed pipeline route.  This 9 

includes, but is not limited to, the reasons that we discussed above of disturbing 10 

the soil composition and makeup as it has naturally existed for thousands and 11 

millions of years during the construction process, and any future maintenance or 12 

removal process.  I’m gravely concerned about the fertility and the loss of 13 

economic ability of my property to grow the crops, or grow the grasses, or grow 14 

whatever it is at that time they exist on my property or that I may want to grow in 15 

the future, or that a future owner may want to grow.  The land will never be the 16 

same from as it exists now undisturbed to after it is trenched up for the proposed 17 

pipeline. 18 

Q: Do you have any concerns about the potential impact of the proposed pipeline 19 

upon the groundwater over your land, or surrounding lands? 20 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 21 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 22 

groundwater of not only under my land, but also near and surrounding the pipeline 23 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 24 

simple and it is simply too valuable to our State and the country to put at 25 

unreasonable risk. 26 

Q: Do you have any concern about the potential impact of the proposed pipeline 27 

upon the surface water on, or near or around your land? 28 
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A: Yes, I have significant concerns that any construction, operation, and/or 1 

maintenance of the proposed Keystone XL Pipeline would have detrimental 2 

impact upon the surface water of not only within my property boundary, but along 3 

and near and surrounding the pipeline route, and in fact, across the state of 4 

Nebraska.   5 

Q: Do you have any concern about the potential impacts of the proposed pipeline 6 

upon the wildlife and plants, other than your growing crops on or near your 7 

land? 8 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 9 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 10 

wildlife and the plants, not only that are located on or can be found upon my land, 11 

but also near and along the proposed pipeline route. 12 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 13 

fair market value of your land? 14 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 15 

pipeline underneath and across and through my property will negatively affect the 16 

fair market value at any point in the future, especially at that point in which I 17 

would need to sell the property, or someone in my family would need to sell the 18 

property.  I do not believe, and certainly would not be willing to pay, the same 19 

price for land that had the pipeline located on it, versus land that did not.  I hope 20 

there is never a point where I’m in a position where I have to sell and have to 21 

realize as much value as I can out of my land.  But because it is my single largest 22 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 23 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 24 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 25 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 26 

not to mention all of the rights you give up by the nature of having the pipeline 27 

due to having the easement that we have previously discussed, for any reasonable 28 
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person to think that the existence of the pipeline would not negatively affect my 1 

property’s value. 2 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 3 

testimony? 4 

A: Yes, I have. 5 

Q: Where have you seen that before? 6 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    7 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 8 

believe the portion of the alternative route in Nebraska essentially twins or 9 

parallels Keystone I.  10 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 11 

Application, and as found on Attachment No. 7, here to your testimony, is in 12 

the public interest of Nebraska? 13 

A: No, I do not. 14 

Q: Do you believe that the Keystone mainline alternative route as shown on 15 

Attachment No. 7 included with your testimony here is a major oil pipeline 16 

route that is in the public interest of Nebraska? 17 

A: No, I do not. 18 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 19 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 20 

your testimony, is in the public interest of Nebraska? 21 

A: No, I do not. 22 

Q: Do you believe there is any potential route for the proposed Keystone XL 23 

Pipeline across, within, under, or through the State of Nebraska that is in the 24 

public interest of the citizens of Nebraska? 25 

A: No, I do not. 26 

Q: Why do you hold that belief? 27 

A: Because there simply is no public interest based on all of the factors that I am 28 

aware and that I have read and that I have studied that this Commission is to 29 
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consider that would establish that a for-profit foreign-owned pipeline that simply 1 

crosses Nebraska because we are geographically in the way between where tar 2 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 3 

public interest of Nebraskans. We derive no benefit from this project. It is not for 4 

public use. Nebraska is simply in the way and when all considerations are taken in 5 

there is no net benefit of any kind for Nebraska should this project be placed in our 6 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 7 

the negative impacts and concerns. 8 

Q: What do you think about the applicant, TransCanada’s argument that it’s 9 

preferred route for its proposed Keystone XL Pipeline is in the public interest 10 

of Nebraska because it may bring temporary jobs during the construction 11 

phase to Nebraska? 12 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 13 

temporary or on a permanent basis, don’t come with a project that has all the 14 

potential and foreseeable negative impacts, many of which we have discussed here 15 

and other witnesses throughout the course of this hearing have and will discuss.  If 16 

I decide to hire and employ someone to help me out in my farming or ranching 17 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 18 

to my land or my town or my county or my state.  And I’ve hired someone who is 19 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 20 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 21 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 22 

from TransCanada’s own statements that the jobs numbers they originally touted 23 

were determined to be a minute fraction of the permanent jobs that had been 24 

projected. According to their answer to our Interrogatory No. 191, TransCanada 25 

has created only thirty-four (34) jobs within Nebraska working specifically on 26 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 27 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 28 

Further, according to their answer to Interrogatory No. 199, TransCanada would 29 
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only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 1 

constructed on its Preferred Route or its Mainline Alternative Route. 2 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 3 

because it would cross your land? 4 

A: No, absolutely not.  I am opposed to this project because it is not in the public 5 

interest, neither within my community nor within our state. 6 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 7 

was to cross someone else’s land? 8 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 9 

the fear and anxiety and potential foreseeable risks and negative impacts that this 10 

type of a project carrying this type of product brings foisted upon anyone in this 11 

state or any other state. 12 

Q: Do you think there is any intelligent route for the proposed Keystone XL 13 

Pipeline to cross the state of Nebraska? 14 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 15 

this project anywhere within Nebraska is within the public interest.  However, if 16 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 17 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 18 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 19 

preferred route and the mainline alternative routes are economic liabilities our 20 

state cannot risk. 21 

Q: What do you rely upon to make that statement? 22 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 23 

already exists in that area is reason enough as it is not in our best interest or the 24 

public interests to have more major oil pipelines crisscrossing our state. Second, 25 

they have all the infrastructure already there in terms of relationships with the 26 

counties and local officials and first responders along that route. Third, they have 27 

already obtained easements from all the landowners along that route and have 28 

relationships with them. Fourth, that route avoids our most sensitive soils, the 29 
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sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 1 

Aquifer. Sixth, they have already studied that route and previously offered it as an 2 

alternative. Seventh, it just makes the most sense that as a state we would have 3 

some intelligent policy of energy corridors and co-locating this type of 4 

infrastructure near each other. 5 

Q: Have you fully expressed each and every opinion, concern, or fact you would 6 

like the Public Service Commissioners to consider in their review of 7 

TransCanada’s Application? 8 

A: No, I have not. I have shared that which I can think of as of the date I signed this 9 

document below but other things may come to me or my memory may be 10 

refreshed and I will add and address those things at the time of the Hearing in 11 

August and address any additional items at that time as is necessary. Additionally, 12 

I have not had an adequate amount of time to receive and review all of 13 

TransCanada’s answers to our discovery and the discovery of others so it was 14 

impossible to competently and completely react to that in my testimony here and I 15 

reserve the right to also address anything related to discovery that has not yet 16 

concluded as of the date I signed this document below. Lastly, certain documents 17 

requested have not yet been produced by TransCanada and therefore I may have 18 

additional thoughts on those I will also share at the hearing as needed. 19 

Q: What is it that you are requesting the Public Service Commissioners do in 20 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 21 

across Nebraska? 22 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 23 

a temporary job spike that this project may bring to a few counties and beyond the 24 

relatively small amount of taxes this proposed foreign pipeline would possibly 25 

generate.  And, instead think about the perpetual and forever impacts of this 26 

pipeline as it would have on the landowners specifically, first and foremost, but 27 

also thereby upon the entire state of Nebraska, and to determine that neither the 28 

preferred route nor the Keystone mainline alternative route are in the public 29 
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interest of the citizens of the state of Nebraska.  And if the Commissioners were 1 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 2 

an application for a route in Nebraska, that the only potential route that would 3 

make any intelligent sense whatsoever would be twinning or near paralleling of 4 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 5 

sense to add yet another major oil pipeline crisscrossing our state creating new 6 

pumping stations, creating new impacts on additional counties and communities 7 

and going through all of the court processes with myself and other landowners like 8 

me when this applicant already has relationships with the landowners, the towns 9 

and the communities along Keystone I, and that Keystone I is firmly outside of the 10 

sand hills and a significantly further portion away from the heart of the Ogallala 11 

Aquifer than the preferred route or the Keystone mainline alternative route. 12 

Q: Are all of your statements in your testimony provided above true and 13 

accurate as of the date you signed this document to the best of your 14 

knowledge? 15 

A: Yes, they are. 16 

Q: Thank you, I have no further questions at this time and reserve the right to 17 

ask you additional questions at the August 2017 Hearing. 18 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Resume Focused on Last Ten Years 
 
Name: Michael J. O'Hara, J.D., Ph.D. 
Employer: University of Nebraska at Omaha 
 College of Business Administration 
 Finance, Banking, and Real Estate Department 
Academic Rank: Professor 
Graduate Faculty Status: Yes 
Continuous Appointment: Yes 
 
 
Higher Education 
Degree Institution Date Primary Subject Fields 
 
Ph.D. Univ. of Nebraska- 1983 Public Utilities 
Economics Lincoln  Regulation of Business 
 
Juris Doctor Univ. of Nebraska- 1978 Regulation of Business 
(Law) Lincoln    
 
The J.D. is my terminal degree for my UNO academic appointment. 
 
 
Professional Experience (since joining academe) 
 
1981 - Present College of Business Administration, University of Nebraska at Omaha. 

Instruction and research in the areas of law and economics, with a 
current research emphasis on forensic economics.  Instructor, 1981.  
Assistant Professor, 1982 - 1988.  Elected to Member, Graduate 
Faculty, 1986.  Associate Professor, 1988 - 2001.  Elected to Fellow, 
Graduate Faculty, Spring 2000.  Professor, 2001 - present.  Economics 
Department, 1981.  Law and Society Department, 1982 - 1996; Fall 
1996, Chair.  Finance, Banking, and Law Department, 1997 - 2012.  
Finance, Banking, and Real Estate Department, 2012 - present. 

2016 - present founding officer of Felicity Fund, Inc., now only a shareholder.  FFI's 
business model is materially different than either PGSi or TOI, but is 
in the money transfer field. 

2014 - 2016 Member, Board of Directors, Prosperitas Global Services, Inc. (d.b.a., 
PGSi).  Treasurer, 2014 - 2016.  PGSi has closed.  PGSi was a Nebraska 
corporation, a start-up pursuing a novel business model for 
international money transfers. 

2012 - 2016 Co-Editor, The Earnings Analyst (TEA).  TEA is the scholarly journal 
of the American Rehabilitation Economics Association (AREA).  AREA 
desired to expand the coverage of TEA and welcomed CPDE's 
invitation to cooperate in the production of TEA.  As Co-Editor O'Hara 
focuses upon commercial damages. 

2012 - 2016 Member, Board of Directors, Association of Regulatory Boards of 
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Optometry.  Also, various committees of ARBO.  Secretary, 2015 - 
2016. 

2011 - present Member, Judicial Council and Resolutions Committee of ARBO.  
ARBO is the Association of Regulatory Boards of Optometry. 

2011 - present Collegium of Pecuniary Damages Experts (CPDE).  CPDE is a 
501(c)(3) professional association incorporated in Nevada.  As 
Secretary I serve as voting ex officio on the Board of Directors.  As 
noted above, I also serve as the CPDE appointed Co-Editor of AREA's 
journal TEA.  Secretary, 2011-2014; Vice President, 2014; President 
2015; Past President 2016.  Re-elected Secretary in 2017. 

2010 - present Member, Board of Directors, Nebraska Economics and Business 
Association.  President-Elect, Oct 2012 & Oct. 2016; President, Oct. 
2013; Past President, Oct. 2014. 

2010 - 2012 Member, OE Tracker Committee of ARBO.  This committee supervises 
ARBO's web registry of continuing education accomplishment in 
satisfaction of licensing requirements specified by individual State 
regulatory Boards. 

2009 - present Member, Board of Optometry.  Appointed by the Nebraska Board of 
Health.  The Board of Optometry oversees licensure and scope of 
practice enforcement.  Secretary, February 2010 - present.  
Reappointed November 2014. 

2002 - 2009 Member, Board of Directors, Ole Holding Corporation.  A Nevada  
for-profit corporation that was in its start up phase to provide 
financial services to the Spanish speaking communities of the USA and 
their ancestral homelands.  Since second round financing in 2009 
serving on spin off corporation's (i.e., Transactions Ole, Inc.'s) 
Advisory Board rather than its Board of Directors.  Doors closed in 
2012, sold to the Delaware corporation TOI Pay in December 2016. 

2005 - 2007 Editor, Journal of Legal Economics.  JLE is the journal of AAEFE.  
JLE focuses upon the proof of monetary damages in the context of 
litigation. 

2002 - 2007 Member, Board of Directors, American Academy of Economic and 
Financial Experts (AAEFE).  A national professional association that is 
a 501(c)(3). 

2000 - 2003 Member, Board of Directors, Concord Center (f.k.a. The Community 
Mediation Center).  A 501(c)(3) not-for-profit corporation with five 
employees that contracts with the Nebraska Supreme Court to develop 
and foster mediation services in the most populated counties of 
eastern Nebraska.  Chair of the Fund Raising Committee, 2000.  Co-
Secretary, 2000-01 (authored complete revision of Bylaws), Vice 
President, 2001-03.  www.concord-center.com 

1996 - 1999 Member, LR 455 (1996) Advisory Group.  LR 455 is an in-depth study 
of electric utility deregulation in the USA and its implications for 
Nebraska's 100% publicly owned electric utility industry.  This three 
year study was completed December 1999.  March 1998, presentation 
on price discrimination.  June 1998, detailed questions on impact of 
deregulation on consumers.  
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1989 - 1994 Member, Board of Directors, Omaha Public Power District 
(www.OPPD.com).  A vertically integrated electric utility serving 13 
counties in southeast Nebraska with (then) $400 million in annual 
revenues.  Secretary, 1990-1992; Vice Chair, 1993.  I was a very active 
member, including (1) being the Board's representative on the task 
force studying the economic viability of the District's nuclear program; 
(2) shepherding the restructuring of the District's cost-based rate 
redesign; and (3) initiating the District's tree planting program. 

1991-1992 Interim Director, UNO CBA International Center for 
Telecommunications Management (ICTM).  Complete managerial 
responsibility for a research center with two research associates and 5 
FTE of support staff.  Responsible for encouraging UNO faculty to 
adopt telecommunications research topics and for encouraging grant 
writing.  Drafted $2.6 million, three-year EPSCoR proposal; associates 
drafted two proposals: $100,000 and $50,000; all proposals dealt 
with the economic development benefits of telecommunications 
infrastructure.  ICTM has been disbanded and reformed into UNO's 
newest College of Information Science and Technology and its Center 
for Management of Information Technology (CMIT).  I was 
instrumental in redirecting the emphasis of ICTM away from 
telephony and towards CMIT's emphasis on information technology. 

1985-1988 Member, Nebraska Power Review Board (www.nprb.state.ne.us).  Vice 
Chair, 1987.  PRB regulates Nebraska's 100% publicly owned electric 
utility industry by controlling the service territories and capacity 
additions, but not rates.  I led a major revision of the PRB's rules and 
regulations. 

1979-1981 Legislative Aide III, Public Works Committee (now split into Natural 
Resources and Transportation Committees), Nebraska Legislature.  
Analysis and drafting of legislation related to utilities, highways, and 
common carriers.  I coordinated a comprehensive examination of the 
structure of Nebraska's publicly-owned electric industry. 

1979 Research Assistant, Southeast Nebraska Health Systems Agency.  
Assembled, analyzed, and managed data concerning supply and 
demand for health delivery systems.  (Four months, full-time). 

1978-1979 Teaching Assistant, Department of Economics, University of 
Nebraska-Lincoln.  Instructional responsibilities for introductory 
macroeconomics. 

 
 
Primary Teaching Fields 
 

Law 
 
Business Law Fundamentals, LAWS 3930 
Legal and Ethical Applications, LAWS 3940 
Legal, Ethical, and Social Environment, BSAD 8010 
Valuation of Intellectual Property, BSAD 8620 
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Economics 

 
Principles of Economics:  Microeconomics; ECON 2200 
Managerial Economics; BSAD 8100/ECON 8210 

 
 
Research and Creative Activity 
 
Articles and Book Chapters (all listed) 
 
"Valuation of Naming Rights", chapter 12 in The Principles of Sports Marketing 

textbook edited by Gary Bernstein; chapter co-author is Greg Ashley of Bellevue 
University. 

"Learned Hand's False Efficiency", The Earning Analyst, volume 14, 2014. 
"Financial Management Fees in Damage Claims", Graham Mitenko and Michael J. 

O'Hara, The Earnings Analyst (TEA), volume XII, 2012. 
"Pecuniary Damage", Michael J. O'Hara, The Earnings Analyst (TEA), volume XI, 2010. 
"Post Hoc Ergo?:  A Reply to Craig Marxsen's 'Fabricating the Doomsday Crisis'", 

Christopher Decker and Michael J. O'Hara, B>Quest, 2010.  Invited 
Commentary. 

"Contracting with a Co-Author", Michael J. O'Hara and Graham Mitenko, Economics & 
Business Journal:  Inquiries & Perspectives, volume 2, Number 1, October 2009. 

"Digest of Selected Articles:  Usufructs".  Michael J. O'Hara.  Real Estate Law Journal, 
volume 37, number 2, Fall 2008. 

"Assessing the Mobility of Value of Tenure to a Faculty Member".  Graham Mitenko and 
Michael J. O'Hara,  Economics & Business Journal:  Inquiries & Perspectives, 
volume 1, issue 1, October 2008.  

"The Expert Opinion:  An Interview on Intellectual Property Law with Michael J. 
O'Hara, J.D., Ph.D."  Interview by Dan Peak.  Journal of information Technology 
Cases and Applications, volume 7, issue 1, 2005. 

"Governing for Genuine Profit" Vanderbilt Journal of Transnational Law, 2003, vol. 
36, p. 1366.  (Proceedings version published as Working Paper #533 of the 
University of Michigan's William Davidson Institute.)  Invited.  Solo authored. 

"Scope of Discovery of an Expert's Work Product", Journal of Legal Economics, 2002, 
vol. 10, no. 2, pp. 37-54.  Double blind refereed.  Jointly authored with Dr. 
Graham Mitenko of UNO CBA. 

"Precedence and Forensic Economics" §1640, pages 16-15 through 16-18, in 
Determining Economic Damages, Drs. Gerald D. Martin and Ted Vavoulis, 
James Publishing, Costa Mesa:  CA, 2002. 

"Intellectual property and information technology"  International Encyclopedia of 
Business & Management.  October 2001.  Invited and double blind refereed.  
Jointly authored with Dr. Dan Peak of the University of North Texas. 

"Quandary of Who Owns the Content of Distance Education" Journal of Information 
Systems Education, volume 11 & 12, 2000.  Refereed.  Jointly authored with Dr. 
D. Peak of UNO IS&T's ISQA. 

"Intellectual Property" in International Encyclopedia of Business Management's 
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Handbook of Information Technology in Business.  Malin Zeleny, Editor.  
October 1999.  Refereed.  Jointly authored with Dr. D. Peak of UNO IS&T's ISQA. 
 (Now under revision for second edition.  Dr. Peak now of University of North 
Texas.) 

"UNO versus ZAP," chapter in Negotiation Simulation Exercises: Simulations with 
Teaching Notes Fall 1998.  Center for Dispute Resolution, Willamette University 
College of Law, Salem, Oregon. 

"Internship and Consulting Engagements: Management of the University's Liability," 
Journal of Management Issues, Vol. 12, #1, Spring 1999.  Refereed.  Jointly 
authored with Dr. D. Peak of UNO CMIT. 

"Practical Liability Issues of Information Technology Education: Internship and 
Consulting Engagements," Informing Science: The International Journal of an 
Emerging Discipline.  Volume 1, Number 2, Winter 1998, pp. 43-51.  Refereed.  
Jointly authored with Dr. D. Peak of UNO CMIT. 

"Rural Intrastate Air Service Systems," Regional Science Perspectives, 24 (1), 3-22, 
(January, 1994).  Refereed.  Jointly authored with C. Bayer and Dr. G. Mitenko, 
both of UNO CBA. 

"The Effects of Ownership and Investment upon the Performance of Franchise 
Systems," American Economist, Vol. XXXIV, Spring 1990.  Refereed.  Jointly 
authored with Dr. F. W. Musgrave of Ithaca College and Dr. W. L. Thomas of the 
State University of New York at Oneonta. 

"Retroactive Application of State Laws Regulating Franchise Relationships," Franchise 
Law Journal, Vol. 7, No. 3, Winter 1987.  Refereed. 

"The Importance of the Guidelines for Vertical Restraints:  with an Emphasis on 
Franchising," Capitol University Law Review.  Vol. 15, No. 4, 1986.  Refereed. 

"The Economic Expert in the Antitrust Arena," Antitrust Law and Economics Review.  
Vol. 12, No. 2, 1980.  Refereed. 

 
 
Proceedings (none is last ten years) 
 
 
Papers Presented and Other Publications (only last ten years) 
 
"An Expert's Report", Michael J. O'Hara, Collegium of Pecuniary Damages Experts 

(CPDE), Las Vegas, NV, March 2017 (updated version of AEF 2017 paper). 
"Expert's Report", Michael J. O'Hara, Academy of Economics and Finance (AEF), 

Charleston, SC, February 2017. 
"Carpets Match the Drapes:  Idioms in the Classroom", Michael J. O'Hara, Academy of 

Economics and Finance (AEF) Teacher Training Program (TTP), Charleston, SC, 
February 2017. 

"Quandaries", Michael J. O'Hara, Academy of Legal Studies in Business (ALSB), San 
Juan, Puerto Rico, August 2016. 

"Carpets Match the Drapes", Michael J. O'Hara, Academy of Legal Studies in Business 
(ALSB), San Juan, Puerto Rico, August 2016. 

"Retainer Agreements / Fee Schedules, Document Production, E&O Insurance & Expert 
Liability", Michael J. O'Hara and Graham Mitenko, Collegium of Pecuniary 
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Damages Experts (CPDE), Las Vegas, Nevada, March 2016. 
"Tasks of an Expert Witness", Michael J. O'Hara, Academy of Economics and Finance 

(AEF), Pensacola, Florida, February 2016. 
"Environmentally Preferential Purchasing Survey Results", Michael J. O'Hara, Canadian 

Academy of Legal Studies in Business (CanALSB), Toronto, May 2015. 
"Ethics for Pecuniary Damage Experts", Michael J. O'Hara, Collegium of Pecuniary 

Damages Experts (CPDE), Las Vegas, Nevada, March 2015. 
"Greenwashing", Michael J. O'Hara, Academy of Economics and Finance (AEF), 

Jacksonville, Florida, February 2015. 
"EPP Survey Results", Michael J. O'Hara, Academy of Economics and Finance (AEF), 

Jacksonville, Florida, February 2015."Stigma Effects on Valuation", Michael J. 
O'Hara, Academy of Economics and Finance (AEF), Chattanooga, Tennessee, 
February 2014. 

"Ethical Issues and Assessment", Michael J. O'Hara, Association of Government 
Accountants, Omaha, Nebraska, October 2013. 

"RRR via Brownfields", Michael J. O'Hara, Academy of Legal Studies in Business 
(ALSB), Boston, Massachusetts, August 2013. 

"'Random' Regulation in Nebraska", Academy of Economics and Finance (AEF), 
February 2012, Mobile, Alabama. 

"Learned Hand's False Efficiency", Michael J. O'Hara, Academy of Legal Studies in 
Business (ALSB), Kansas City, Missouri, August 2012.  An updated version 
presented to the Nebraska Economics and Business Association (NEBA), October 
2012, Lincoln, NE. 

"Entrepreneurship:  the T of STEM", Michael J. O'Hara, Nebraska Economics and 
Business Association (NEBA), October 2012, Lincoln, NE. 

"A Clearinghouse for Forensic Economics", Michael J. O'Hara Collegium of Pecuniary 
Damage Experts (CPDE), Las Vegas, Nevada, March 2012. 

"A Baker's Big Top Ten List of Recent Cases of Interest to FEs", Michael J. O'Hara, 
Collegium of Pecuniary Damage Experts (CPDE), Las Vegas, Nevada, March 
2012. 

"A Steep Learning Curve", Nebraska Economics and Business Association (NEBA), 
October 2011, Norfolk, Nebraska.  Co-authored with Graham Mitenko.  A revised 
version presented at the Academy of Economics and Finance (AEF) in February 
2012 in Charleston, South Carolina. 

"Mitigation of Wrongful Termination Damages", Michael J. O'Hara, Academy of Legal 
Studies in Business (ALSB), August 2011, New Orleans, Louisiana. 

"A Modest Proposal for Inclusion of Financial Management Fees", Graham Mitenko and 
Michael J. O'Hara, presented both to the Academy of Economics and Finance 
(AEF) in February 2011 in Jacksonville, Florida as well as to the Collegium of 
Pecuniary Damages Experts (CPDE) in March 2011 in Las Vegas, Nevada. 

"Scope of Practice:  As Seen Through Medicated Contact Lenses", Michael J. O'Hara, 
Academy of Legal Studies in Business (ALSB), August 2010, Richmond, Virginia. 

"Subrogation", Michael J. O'Hara, Academy of Economics and Finance (AEF), February 
2010, Houston, Texas. 

"Pay Day Loans", Michael J. O'Hara, Smart Money Week, Omaha, Nebraska. 
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"Wrongful Death and Personal Injury Damages in Nebraska", Michael J. O'Hara, 
Nebraska Economics and Business Association (NEBA), October 30, 2009, 
Omaha, Nebraska 

"Wrongful Death and Personal Injury Damages in Nebraska", Michael J. O'Hara, 
Academy of Legal Studies in Business (ALSB), August 2009, Denver, Colorado. 

"Honey, They Shrunk the Honey", Michael J. O'Hara, Academy of Legal Studies in 
Business (ALSB), August 2009, Denver, Colorado. 

"Pecuniary Value", Michael J. O'Hara, Collegium of Pecuniary Damages Experts 
(CPDE), April 2009, Las Vegas, Nevada. 

"Fiduciary Trust and Personal Banking", Graham Mitenko, Michael J. O'Hara, and 
Susan Eldridge.  Academy of Economics and Finance (AEF), February 2009, 
Pensacola, Florida. 

"Contracting with a Co-Author", Michael J. O'Hara, Graham Mitenko, and Janet West.  
Academy of Economics and Finance (AEF), February 2009, Pensacola, Florida. 

"Contract for a Co-Author", Michael J. O'Hara and Graham Mitenko.  Nebraska 
Economics and Business Association (NEBA), October 2008, Crete, Nebraska.  
(Revised and submitted to the Economics and Business Journal using the AEF 
revision noted above.) 

"Rack the Value", Michael J. O'Hara.  First version presented at the Academy of Legal 
Studies in Business (ALSB), August 2008, Long Beach, California.  Second 
version presented at the Nebraska Economics and Business Association (NEBA), 
October 2008, Crete, Nebraska 

"The Retirement Conundrum", Graham Mitenko and Michael J. O'Hara, Academy of 
Economics and Finance (AEF), February 2008, Nashville, Tennessee. 

"Faculty Retirement Variables", Graham Mitenko and Michael J. O'Hara, Nebraska 
Economics and Business Association (NEBA), October 2007, Hastings, Nebraska. 

"Trespasser or Implied Invitee:  Apis Mellifera".  Michael J. O'Hara.  Academy of Legal 
Studies in Business (ALSB), August 2007, Indianapolis, Indiana. 

"Creeping Up the Ladder to the "Best and Safest" Risk-Free Return". Graham Mitenko 
and Michael J. O'Hara, American Academy of Economic and Financial Experts 
(AAEFE), March 2007, Las Vegas, Nevada. 

"Applying Geometric Returns During Interest Rate Changes".  Graham Mitenko and 
Michael J. O'Hara, Academy of Economics and Finance (AEF), February 2007, 
Jacksonville, Florida. 

 
 
Other Creative Activity (all) 
 
Economics Ph.D. Dissertation:  The Nebraska Power Review Board:  Regulating a 

Publicly-Owned Electric Utility Industry.  December 1983.  Advisor: Dr. J. R. 
Felton. 

 
Introduction to Legal and Economic Analysis, self published textbook for BSAD 8010.  

Initial draft during Spring 2004, first hardbound copy Summer 2004; second 
hardbound copy Fall 2004, third hardbound copy Spring 2005. 
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SERVICE  TO  PROFESSION  AND  DISCIPLINE 
 
Supervision of Major Student Research Projects 
 

IN  PROGRESS: 
Member, Ph.D. Dissertation Supervisory Committee, Alicia Buttner, Psychology.  

LIKELY  TOPIC:  canine interaction with humans and measurement of canine 
stress.  January 2012 - present. 

 
Member, Ph.D. Dissertation Supervisory Committee, Penny Westphal, Criminal Justice, 

course work in progress. 
 
 

COMPLETED (last ten years): 
Rachel Ouranda, pursuing an MBA, BSAD 8900, TOPIC:  "Valuing a Website". 
Member, UNO Department of Psychology Masters Thesis Supervisory Committee, 

Kathryn "Kitty" Dybdall,  TOPIC:  "Measuring Stress and Social Behaviors in 
Domestic Cats at a Local Humane Society", May 2011. 

Member, Supervisory Committee for Education Ph.D. Dissertation by Gary Ogden 
Harper, An Interpretive Biography of Saint Nicholas:  Applying Contextual 
Analysis to the Historical and Mythological Evolution of Santa Claus to Create 
New Teaching and Learning Paradigms, August 2009. 

Chair, MBA Thesis Supervisory Committee, Deepak Gupta, A Lost Profits Estimate for 
Information Technology Start-ups, May 2009. 

 
 
Editorial Board Membership and/or Service as a Reviewer: 

EDITORIAL  DUTIES 
The Earnings Analyst, 2011 - 2016,  
 Co-Editor O'Hara appointed by CPDE;  
 Editor Bob Male appointed by AREA. 
Economics & Business Journal, 2009 - present.  Book Review Editor. 
CPDE Compendium, 2009 - present.  Co-editor of newsletter with Bob Male. 
Business Quest, 2012 - present.  Member of Editorial Board. 
Journal of Legal Economics, Editor, 2005 - 2007. 
 
REVIEWER  DUTIES 
Academy of Legal Studies in Business 

American Business Law Journal, Staff Reviewer, 2006 - present. 
Annual Meeting Proceedings, 1995 - present. 
Discussant, Distinguished Papers, 1996, 1997, 1999 - 2002, 2004. 

Journal of Legal Studies in Business, reviewer, 2001 - present. 
Journal of Business Ethics, reviewer, 2009 - present. 
Midwest Law Journal, reviewer, 2008 - present. 
Journal of Legal Economics, reviewer, 2000 - 2005; then Editor 2005 through 

2007. 
Journal of Management Issues, reviewer, 1988 - 2002. 
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The Earnings Analyst, reviewer 2016 - present; was Co-Editor 2011 - 2016. 
 
 

Membership in Professional Organizations (some no longer are active): 
Primarily Law Related 
Academy of Legal Studies in Business (ALSB) 
American Bar Association (ABA) 
American Intellectual Property Law Association (AIPLA) 
American Association for Justice (AAJ, f.k.a., ATLA) 
Nebraska Bar Association 
Nebraska Trial Lawyers Association (NTLA) 
 
Primarily Economics Related 
Collegium of Pecuniary Damage Experts (CPDE), Founding member 2009. 
 Secretary and Member, Board of Directors, March 2011 - present. 
 Co-Editor, The Earnings Analyst. 
Nebraska Economics and Business Association (NEBA) 
 President-Elect, 2012; President, 2013, Past President, 2014. 
 Board of Directors, 2010 - present. 
 Book Review Editor, Economics & Business Journal, 2009 - present. 
National Association of Forensic Economists (NAFE) 
 Ad Hoc Membership Committee, 2003-2004. 
American Economics Association (AEA) 
Academy of Economics and Finance (AEF) 
American Academy of Economic and Financial Experts (AAEFE) 
 Board of Directors, 2002 - 2007. 
 Editor, Journal of Legal Economics, 2005 - 2007. 
National Association of Business Economics (NABE) 
Missouri Valley Economics Association (MVEA) 
Omaha Green Coalition. 
 
Primarily Service Related 
Omicron Delta Epsilon (Economics Honorary)  Life Member 
Beta Gamma Sigma (Business Honorary)  Life Member 

President of Local Chapter, 1988-1991 
 
 
University Service (last ten years) 
 

College 
Faculty Advisor, 2012 - 2017.  G-BASIS student group (Green Businesses Advancing 

Strategic Integration of Sustainability). 
Green Team, 2011 - 2017.  The UNO CBA Green Team is pursuing sustainability in 

college operations. 
Ad Hoc Coordinator of CBA’s AACSB Reaffirmation of Accreditation, 2003 - 2011.  UNO 

CBA successfully reaccredited in 2011. 
CBA External Relations Council, Aug. 2009 - 2011. 
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CBA Personnel Advisory Council, 2004 - Aug. 2010. 
CBA Strategic Planning Council, 2005 - Aug. 2009. 
Graduate Program Committee; Chair, 1991-1993; Member, 1989-1993; as well as 

sabbatical replacement member during Spring 1999 and Spring 2010. 
 
University 

 
UNO Budget Advisory Committee; Member 2012 - present. 
Faculty Advisor, UNO student group, G-BASIS, whose membership is focused on CBA, 

Fall 2011 - 2017.  As part of UNO's and as part of CBA's sustainability efforts I 
lead reactivation of a defunct student group (i.e., Ecology NOW), which the new 
members renamed G-BASIS (i.e., green businesses advancing strategic 
integration of sustainability). 

UoN Executive Graduate Council, Aug. 2010 - July 2013; also 2000. 
UNO Graduate Council, March 1998 - August 2000; and August 2004 - August 2007; 

August 2010 - 2014. 
 Committee "A" (Policy), August 2004 - August 2007; August 2010 - present. 
  C0-Chair of Committee "A", 2011; 2012. 
  Student Appeal Committee, 1999-2000; August 2010 - August 2011. 
  Program Review Committee, 2010, Geography/Geology. 
 Committee "C" (Personnel), March 1998-August 2000. 
UNO Student Publications Board (i.e., publisher of the Gateway), August 2010 - July 

2014. 
UNO Priorities Committee:  STEM.  In Fall 2011 UNO has chosen five priority areas and 

formed committees to assemble resources and develop an implementation plan 
for those priorities.  STEM (science, technology, engineering, and mathematics) 
is one of those five. 

UNO Facilities Planning Committee; Member 2003 - 2012. 
Academic Freedom and Tenure Committee; Member, 1996 - 2002; 2003 - 2010; Chair, 

1998 - 2002.  Presided over May 1998 trial resulting in dismissal, after 34 years 
with UNO, of Professor Gordon Becker (Psychology).  Re-elected 1999.  Presided 
over May 2000 trial affirming the denial of tenure for Dr. Jeffrey Johnson 
(Aviation).  Presided over August 2006 trial affirming the denial of tenure for Dr. 
Pamela Owens (Philosophy and Religion).  Re-election in October 2006. 

Technology Transfer Committee; Member, 1996 - 2007.  Committee formed upon my 
suggestion to Chancellor.  Functions transferred to UNMC's and UNL's 
intellectual property offices. 

 
 
AWARDS  AND  HONORS (last ten years) 
 
CBA Summer Teaching Fellowship (2017):  "B-law for Start-ups". 
CBA Summer Research Fellowship (2015):  Business Case re Brownfields. 
CBA Summer Research Fellowship (2013):  Greenwashing. 
UNO Professional Development Leave (2013):  "Law & Econ of Pollution Prevention". 
CBA Summer Teaching Fellowship (2012):  "Creating LAWS 4630 / BSAD 8636 

'Brownfields in Sustainable Systems'". 
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(all)  DEPOSITIONS  and  TESTIMONIES:  Rule 26 
 
January 2016 
McGowan v. Platte Valley Medical Group 
CI 1 00589; District Court of Buffalo County, Nebraska 
Retained by Defendant.  Wrongful discharge; mitigation of damages. 
Deposition:  January 8, 2016. 
Trial:  none; settled in March 2016. 
Attorney:  Kate Jones, Kutak, Rock, LLP, Omaha Nebraska. 
 
April 2006: 
Koenig v. CBIZ Benefits & Insurance Services, Inc. 
8:04 CV 486 (D. Neb. 2005) 
Retained by Defendant.  Covenant not to compete; lost profits. 
Deposition:  none 
Trial:  none, case settled week prior to trial date of October 10, 2006 
Attorney:  Alan Rupe, Kutak Rock, LLP, Wichita, Kansas; 
Kutak Rock's Omaha office contact was attorney Janis Winterhof. 
 
July 2004: 
Eunice M. Foster-Holland v. Roberts Dairy Company, LLC 
8:03 CV469 (D. Neb. 2004) 
Retained by Defendant.  Title VII. 
Deposition:  none 
Trial:  none 
Attorney:  Angela Lisec, Blackwell Sanders Peper Martin LLP, Omaha, Nebraska 
 
MAY  2001: 
Nash Finch v. Rubloff Hastings 
4:00 CV206 (D. Neb. 2000). 
Retained by Plaintiff.  Lost Profits. 
Deposition:  none. 
Trial:  testimony on February 5, 2002. 
Attorney:  Pamela Dahlquist, Kutak Rock, LLP, Omaha, Nebraska 
 
MARCH  2001: 
Nebraska On-Ramp, Inc. v. US West Communications, Inc. 
8:99 CV284 (D. Neb. 1999) 
Retained by Defendant.  Lost Profits. 
Deposition:  March 23, 2001. 
Trial:  none, case settled, prior to trial, week of 1-1-2002. 
Attorney:  Richard Jeffries, Kutak Rock LLP, Omaha, Nebraska. 
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Before the Nebraska Public Service Commission 

 

 

In the Matter of the Application 

 

                         of 

 

TransCanada Keystone Pipeline, LP 

for Route Approval of Keystone XL 

Pipeline Project, Pursuant to Major Oil 

Pipeline Siting Act 

 

 

Application No: OP-003 

 

 

 

Direct Testimony of  

Ann Pongratz in Support of Landowner 

Intervenors 

 

 

State of Nebraska  ) 

    ) ss. 

Holt County   ) 

 

 

Q: Please state your name. 1 

A: My name is Ann Pongratz. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Rancher. 16 
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Q: If you are you married tell us your spouse’s name please? 1 

A: Richard Pongratz. 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  How long the land has been in your family? 6 

A: This land has been in our family for generations.  Our first ancestor to own this 7 

land was George Pongratz.  He came over from Germany when he was 11 years 8 

old.  He learned to speak English and became a citizen of the United States. He 9 

worked hard and had good times and rough times but he did this for his children 10 

and his children’s children to make things better for them. No foreign country or 11 

company should be allowed eminent domain over United States land or citizen.  If 12 

Canada needs this pipeline let them put it through their country not ours. We own 13 

320 acres of pasture land that Trans Canada wants to put the pipeline through. It 14 

has been in our family for 60 plus years. We are the third generation of owners.  15 

We will pass this land on to our children and grandchildren. 16 

Q: Do you earn any income from this land? 17 

A: Yes. 18 

Q: Have you depended on the income from your land to support your livelihood 19 

or the livelihood of your family? 20 

A: Yes. 21 

Q: Have you ever in the past or have you thought about in the future leasing all 22 

or a portion of your land in question here? 23 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 24 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 25 

all the restrictions and risks and potential negative impacts to farming or ranching 26 

operations as opposed to land that did not have those same risks. If I was looking 27 

to lease or rent ground I would pay more for comparable non-pipeline land than I 28 

would for comparable pipeline land and I think most folks would think the same 29 
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way. This is another negative economic impact that affects the landowner and the 1 

county and the state and will forever and ever should TransCanada’s preferred or 2 

mainline alternative routes be approved. If they were to twin or closely parallel to 3 

Keystone I the vast majority of landowners would be those that already have a 4 

pipeline so there would be considerable less new incremental negative impacts. 5 

Q: Do you have similar concerns about selling the land? 6 

A: Well I hope not to have to sell the land in my lifetime but times change and you 7 

never know what is around the corner and yes I am concerned that if another piece 8 

of ground similar to mine were for sale and it did not have the pipeline and mine 9 

did that I would have a lower selling price. I think this would be true for pipeline 10 

ground on both the preferred and mainline alternative routes. 11 

Q:  What is your intent with your land after you die? 12 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 13 

to come but I have thought about getting out if this pipeline were to come through. 14 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 15 

Pipeline would cross the land described above and owned by you? 16 

A: Yes. 17 

Q: Were you or an entity for which you are a member, shareholder, or director 18 

previously sued by TransCanada Keystone Pipeline, LP? 19 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 20 

petition for condemnation against our land so it could place its proposed pipeline 21 

within an easement that it wanted to take from us on our land. 22 

Q: Did you defend yourself and your land in that condemnation action? 23 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 24 

and expenses in our resistance of TransCanada’s lawsuit against us. 25 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 26 

incurred? 27 

A: No, they have not. 28 
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Q: In its lawsuit against you, did TransCanada identify the amount of your 1 

property that it wanted to take for its proposed pipeline? 2 

A: The lawsuit against us stated they would take the amount of property that is 3 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 4 

and equipment reasonably necessary to operate the pipeline. 5 

Q: Did TransCanada define what they meant by “property that is reasonably 6 

necessary”? 7 

A: No, they did not. 8 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 9 

property portion of your land? 10 

A: Yes, they did. 11 

Q: Did TransCanada describe what rights it proposed to take related to the 12 

eminent domain property on your land? 13 

A: Yes, they did. 14 

Q: What rights that they proposed to take did they describe? 15 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 16 

operate, and maintain the pipeline and the plant and equipment reasonably 17 

necessary to operate the pipeline, specifically including surveying, laying, 18 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 19 

reconstructing, removing and abandoning one pipeline, together with all fittings,  20 

cathodic protection equipment, pipeline markers, and all their equipment and 21 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 22 

petroleum products, and all by-products thereof.” 23 

Q: Prior to filing an eminent domain lawsuit to take your land that 24 

TransCanada identified, do you believe they attempted to negotiate in good 25 

faith with you? 26 

A: No, I do not. 27 

Q: Did TransCanada at any time approach you with or deliver to you their 28 

proposed easement and right-of-way agreement? 29 
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A: Yes, they did. 1 

Q: At the time you reviewed TransCanada’s easement and right-of-way 2 

agreement, did you understand that they would be purchasing a fee title 3 

interest in your property or that they were taking something else? 4 

A: I understood that they proposed to have the power to take both a temporary 5 

construction easement that could last for a certain period of time and then also a 6 

permanent easement which they described to be 50 feet across or in width, and 7 

that would run the entire portion of my property from where a proposed pipeline 8 

would enter my property until where it would exit the property. 9 

Q: Is the document included with your testimony here as Attachment No. 3, a 10 

true and accurate copy of TransCanada’s proposed Easement and Right-of-11 

Way agreement that they included with their condemnation lawsuit against 12 

you? 13 

A: Yes, it is.   14 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 15 

and Right-of-Way agreement? 16 

A: Yes, I have. 17 

Q: What is your understanding of the significance of the Easement and Right-of-18 

Way agreement as proposed by TransCanada? 19 

A: My understanding is that this is the document that will govern all of the rights and 20 

obligations and duties as well as the limitations of what I can and cannot do and 21 

how I and any future landowner and any person I invite to come onto my property 22 

must behave as well as what TransCanada is and is not responsible for and how 23 

they can use my land. 24 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 25 

agreement do you have any concerns about any portions of it or any of the 26 

language either included in the document or missing from the proposed 27 

document? 28 
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A: Yes, I have a number of significant concerns and worries about the document and 1 

how the language included and the language not included potentially negatively 2 

impacts my land and thereby potentially negatively impacts my community and 3 

my state.   4 

Q: I would like you to walk the Commissioners through each and every one of 5 

your concerns about TransCanada’s proposed Easement and Right-of-Way 6 

agreement so they can develop an understanding of how that language and 7 

the terms of that contract, in your opinion, potentially negatively impacts you 8 

and your land.  So, if you can start at the beginning of that document and 9 

let’s work our way through it, okay? 10 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 11 

Easement and Right-of-Way agreement and how it negatively could affect my 12 

property rights and my economic interests. 13 

Q. Okay, let’s start with your first concern please. 14 

A: The very first sentence talks about consideration or how much money they will 15 

pay to compensate me for all of the known and unknown affects and all of the 16 

rights I am giving up and for all the things they get to do to my land and for what 17 

they will prevent me from doing on my land and they only will pay me one time at 18 

the signing of the easement agreement. That is a huge problem. 19 

Q: Explain to the Commissioners why that is a problem. 20 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 21 

landowner because they want to have my land forever for use as they see fit so 22 

they can make a daily profit from their customers. If I was to lease ground from 23 

my neighbor I would typically pay twice a year every year as long as they granted 24 

me the rights to use their land. That only makes sense – that is fair. If I was going 25 

to rent a house in town I would typically pay monthly, every month until I gave up 26 

my right to use that house. By TransCanada getting out on the cheap and paying 27 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 28 

revenue collection on the money I would be paid and then pay taxes on and 29 
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contribute to this state and this country. It is money I would be putting back into 1 

my local community both spending and stimulating the local economy and 2 

generating more economic activity right here. Instead TransCanada’s shareholders 3 

keep all that money and it never finds its way to Nebraska.  4 

Q: What is your next concern? 5 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 6 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 7 

limited partnership…” and I have no idea who that really is. I have no idea who is 8 

forcing this pipeline on us or who the owners of the entities are, or what are the 9 

assets backing this limited partnership, or who the general partner is, or who all 10 

the limited partners are, and who makes up the ownership of the these partners or 11 

the structure or any of the basic things you would want to know and understand if 12 

you would want to do business with such an outfit. According to TransCanada’s 13 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 14 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 15 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 16 

basically nothing. That is really scary since the general partner has the liability but 17 

virtually none of the ownership and who knows if it has any other assets. 18 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 19 

percent clear on exactly who could become the owner of over 275 miles of 20 

Nebraska land? 21 

A:  No. 22 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 23 

percent clear on exactly who will be operating and responsible for 24 

approximately 275 miles of tar sands pipeline underneath and through 25 

Nebraska land? 26 

A:  No. 27 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 28 

and the State of Nebraska of TransCanada’s easement terms. 29 
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A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 1 

called “Grantee”)…” and this concerns me because it would allow their easement 2 

to be transferred or sold to someone or some company or country or who knows 3 

what that I don’t know and who we may not want to do business with. This 4 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 5 

bidder that could have terrible impacts upon all of Nebraska depending upon who 6 

may buy it and I don’t know of any safeguards in place for us or the State to veto 7 

or have any say so in who may own, operate, or be responsible for this pipeline in 8 

the future. 9 

Q: Do you think that type of uncertainty and lack of control over a major piece 10 

of infrastructure crossing our State is in the public interest? 11 

A: No, certainly not, in fact, just the opposite. 12 

Q: What’s next? 13 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 14 

really concerns me. Why does the easement and right-of-way have to be perpetual 15 

and permanent? That is the question myself and my family want an answer to. 16 

Perpetual to me is like forever and that doesn’t make sense. 17 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 18 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 19 

data proving there is a perpetual supply of tar sands. I am not aware in 20 

TransCanada’s application where it proves there is a perpetual necessity for this 21 

pipeline. My understanding of energy infrastructure like wind towers is they have 22 

a decommission plan and actually take the towers down when they become 23 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 24 

will, and I want my family or future Nebraska families to have that land as 25 

undisturbed as possible and it is not in my interest or the public interest of 26 

Nebraska to be forced to give up perpetual and permanent rights in the land for 27 

this specific kind of pipeline project. 28 

Q: Okay, what is your next concern? 29 
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A: The easement language includes all these things TransCanada can do and it says 1 

“…abandoning in place…” so they can just leave this pipeline under my ground 2 

until the end of time just sitting there while they are not using it, but I am still 3 

prevented from doing on my land and using my land what I would like. If I owned 4 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 5 

there. It doesn’t make sense and it scares me and it is not in my interest or the 6 

public interest of Nebraska to allow this. 7 

Q: Now it looks like we are ready to go to the second page of the Easement is that 8 

right? 9 

A: Yes. 10 

Q: So now on the second page of the Easement what are your concerns? 11 

A: Here the Easement identifies a 24-month deadline to complete construction of the 12 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 13 

starts to run from the moment “actual pipeline installation activities” begin on 14 

Landowners property. It appears that TransCanada would define this phrase as 15 

needed. It would be wise to explain what types of TransCanada action constitutes  16 

“installation activity” For instance, would the placement and storage of an 17 

excavator or other equipment on or near the Easement property be an activity or 18 

would earth have to be moved before the activity requirement is triggered. This 19 

vague phrase is likely to lead to future disputes and litigation that is not in the best 20 

interest of the welfare of Nebraska and would not protect property interests. The 21 

24-months can also be extended in the case of “force majeure.” My understanding 22 

is that force majeure is often used to insulate a party to a contract when events 23 

occur that are completely out of their control. In TransCanada’s easement this is 24 

expanded to include “without limitation…availability of labor and materials.” 25 

Extending this language to labor and materials is problematic because these are 26 

two variables that TransCanada does have some or significant control over and to 27 

allow extension of the 24-month period over events not truly out of the control of 28 
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TransCanada and without further provision for compensation for the Landowner is 1 

not conducive to protection of property rights. 2 

Q: Okay, what is your next concern? 3 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 4 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 5 

reasonable costs and expenses” will pay for damages caused but then limits 6 

TransCanada’s liability to certain circumstances. There is no definition of 7 

“commercially reasonable” and no stated right that the Landowner would get to 8 

determine the amounts of cost or expense that is “commercially reasonable.”  9 

TransCanada excepts out from their liability any damages that are caused by 10 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 11 

Landowner. It is understandable that if the Landowner were to willfully and 12 

intentionally cause damages to the pipeline that Landowner should be liable. 13 

However, anything short of willful misconduct should be the lability of 14 

TransCanada who is subjecting the pipeline on the Landowner and who is making 15 

a daily profit from that pipeline. When evaluating the impact on property rights of 16 

this provision, you must consider the potentially extremely expensive fight a 17 

Landowner would have over this question of whether or not damage was an act of 18 

negligence. Putting this kind of potential liability upon the Landowner is 19 

incredibly problematic and is detrimental to the protection of property rights. I 20 

don’t think this unilateral power which I can’t do anything about as the landowner 21 

is in the best economic interest of the land in question or the State of Nebraska for 22 

landowners to be treated that way. 23 

Q: Is there any specific event or example you are aware of that makes this 24 

concern more real for you? 25 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 26 

Nemaha County, Nebraska landowner farmers who accidently struck two 27 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 28 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 29 
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negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 1 

copy of the Federal Court Complaint is here as Attachment No. 4. 2 

Q: What is your next concern with the Easement language? 3 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 4 

they choose unless 1) any Landowner use interferes in any way with 5 

TransCanada’s exercise of any of its rights within the Easement, or 2) 6 

TransCanada decides to take any action on the property it deems necessary to 7 

prevent injury, endangerment or interference with anything TransCanada deems 8 

necessary to do on the property. Landowner is also forbidden from excavating 9 

without prior authorization by TransCanada. So my understanding is that 10 

TransCanada will unilaterally determine what Landowner can and can’t do based 11 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 12 

could also completely deny my request to excavate. Further, TransCanada retains 13 

all “privileges necessary or convenient for the full use of the rights” granted to 14 

them in the Easement. Again, TransCanada unilaterally can decide to the 15 

detriment of the property rights of Landowner what TransCanada believes is 16 

necessary or convenient for it. And there is no option for any additional 17 

compensation to landowner for any right exercised by TransCanada that leads to 18 

the removal of trees or plants or vegetation or buildings or structures or facilities 19 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 20 

rights without having to compensate Landowner for such further destruction or 21 

losses are not conducive to the protection of property rights or economic interest. 22 

Q:  What is the next concern you have? 23 

A: The Easement also allows some rights for Landowner but restricts them at the 24 

same time and again at the sole and unilateral decision making of TransCanada. 25 

TransCanada will determine if the actions of Landowner might in anyway 26 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 27 

any appurtenances thereon to the pipeline itself or to their access to the Easement 28 

or within the Easement and TransCanada retains the right at any time, whether 29 
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during growing season or not, to travel “within and along Easement Area on foot 1 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 2 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 3 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 4 

undefined and unilateral restrictions are not conducive to the protection of 5 

property rights or economic interest. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 8 

Landowner’s land any debris of any kind without any input or power of 9 

Landowner to demand an alternative method or location of debris disposal. Such 10 

unilateral powers would negatively affect Landowners property are not conducive 11 

to the protection of property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 14 

“where rock is encountered” mean and why does TransCanada solely get to 15 

determine whether or not this phrase is triggered. This phrase could be used to 16 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 17 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 18 

affect Landowners property are not conducive to the protection of property rights. 19 

A shallow pipeline is much more likely to become a danger and liability in the 20 

future given farming operations and buried irrigation lines and other factors 21 

common to the current typical agricultural uses of the land in question impacted 22 

by TransCanada’s preferred pipeline route. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: There are more vague concepts solely at the determination of TransCanada such as 25 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 26 

possible.” There is nothing here that defines this or provides a mechanism for 27 

documenting or memorializing “pre-construction position” so as to minimize 28 

costly legal battles or wasted Landowner time attempting to recreate the soil 29 
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condition on their fields or pasture. Such unilateral powers would negatively affect 1 

Landowners property are not conducive to the protection of property rights or 2 

economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 5 

appurtenances thereto in place on, under, across, or through Nebraska land at any 6 

time it chooses. There is no provision for Landowner compensation for such 7 

abandonment nor any right for the Landowner to demand removal. Such unilateral 8 

powers would negatively affect Landowners property are not conducive to the 9 

protection of property rights or economic interest. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: TransCanada has the power to unilaterally move or modify the location of any 12 

Easement area whether permanent or temporary at their sole discretion. 13 

Regardless, if Landowner has taken prior steps relative to their property in 14 

preparation or planning of TransCanada’s taking of the initial easement area(s), 15 

the language here does not require TransCanada to compensate the Landowner if 16 

they decide to move the easement anywhere on Landowners property. Such 17 

unilateral powers would negatively affect Landowners property are not conducive 18 

to the protection of property rights or economic interests. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 21 

transfer and be applicable to any future owner of the Land in question without the 22 

ability of the future Landowner to modify or negotiate any of the language in 23 

question to which it will be held to comply. 24 

Q:  What is the next concern you have with the Easement language? 25 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 26 

Easement to any person, company, country, etc. at their sole discretion at anytime 27 

to anyone. This also means that any buyer of the easement could do the same to a 28 

third buyer and so on forever. There is no change of control or sale provision in 29 
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place to protect the Landowner or Nebraska or to provide compensation for such 1 

change of control or ownership. It is not conducive to the protection of property 2 

rights or economic interests to allow unilateral unrestricted sale of the Easement 3 

thereby forcing upon the Landowner and our State a new unknown Easement 4 

owner. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: There are many terms in the Easement that are either confusing or undefined terms 7 

that are without context as to whether or not the Landowner would have any say 8 

so in determining what these terms mean or if the evaluation is solely in 9 

TransCanada’s control. Some of these vague undefined terms are as follows: 10 

i. “pipeline installation activities” 11 

ii. “availability of labor and materials”  12 

iii. “commercially reasonable costs and expenses”  13 

iv. “reasonably anticipated and foreseeable costs and expenses”  14 

v. “yield loss damages” 15 

vi. “diminution in the value of the property”  16 

vii. “substantially same condition”  17 

viii. “an actual or potential hazard”  18 

ix. “efficient”  19 

x. “convenient”  20 

xi. “endangered”  21 

xii. “obstructed”  22 

xiii. “injured”  23 

xiv. “interfered with”  24 

xv. “impaired”  25 

xvi. “suitable crossings”  26 

xvii. “where rock is encountered”  27 

xviii. “as nearly as practicable”  28 

xix. “pre-construction position”  29 
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xx. “pre-construction grade”  1 

xxi. “various engineering factors”    2 

Each one of these above terms and phrases as read in the context of the Easement 3 

could be problematic in many ways. Notably, undefined terms tend to only get 4 

definition in further legal proceedings after a dispute arises and the way the 5 

Easement is drafted, TransCanada has sole power to determine when and if a 6 

particular situation conforms with or triggers rights affected by these terms. For 7 

instance, “yield loss damages” should be specifically defined and spelled out 8 

exactly how the landowner is to be compensated and in what events on the front 9 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 10 

the Landowner is without contractual rights to define these terms or determine 11 

when rights related to them trigger and what the affects may be. 12 

Q: Do you have any other concerns about the Easement language that you can 13 

think of at this time? 14 

A: I reserve the right to discuss any additional concerns that I think of at the time of 15 

my live testimony in August. 16 

Q: Based upon what you have shared with the Commission above regarding 17 

TransCanada’s proposed Easement terms and agreement, do you believe 18 

those to be reasonable or just, under the circumstances of the pipeline’s 19 

impact upon you and your land? 20 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 21 

discussed previously. 22 

Q: Did TransCanada ever offer you financial compensation for the rights that 23 

they sought to obtain in your land, and for what they sought to prevent you 24 

and any future land owner of your property from doing in the future? 25 

A: Yes, we received an offer from them. 26 

Q: As the owner of the land in question and as the person who knows it better 27 

than anyone else, do you believe that TransCanada offered you just, or fair, 28 
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compensation for all of what they proposed to take from you so that their tar 1 

sands pipeline could be located across your property? 2 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 3 

offer for all the potential impacts and effects and the rights that I’m giving up, and 4 

what we will be prevented from doing in the future and how their pipeline would 5 

impact my property for ever and ever. 6 

Q: Has TransCanada at any time offered to compensate you annually, such as 7 

wind farm projects do, for the existence of their potential tar sands pipeline 8 

across your property. 9 

A: No, never. 10 

Q: At any time did TransCanada present you with or request that you, as the 11 

owner of the land in question, sign and execute a document called, “Advanced 12 

Release of Damage Claims and Indemnity Agreement?” 13 

A: Yes, they did and it was included in the County Court lawsuit against us. 14 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 15 

“Advanced Release of Damage Claims and Indemnity Agreement?  16 

A: Yes, it is. 17 

Q: What was your understanding of that document? 18 

A: When I read that document in the plain language of that document, it was my 19 

understanding that TransCanada was attempting to pay me a very small amount at 20 

that time in order for me to agree to give up my rights to be compensated from 21 

them in the future related to any damage or impact they may have upon my 22 

property “arising out of, in connection with, or alleged to resulted from 23 

construction or surveying over, under or on” my land. 24 

Q: Did you ever sign that document? 25 

A: No, I did not. 26 

Q: Why not? 27 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 28 

sum of money when I have no idea how bad the impacts or damages that they, or 29 
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their contractors, or subcontractors, or other agents or employees, may cause on 1 

my land at any time in the future that resulted from the construction or surveying 2 

or their activities upon my land. 3 

Q: When you reviewed this document, what did it make you feel? 4 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 5 

shield themselves against known and foreseeable impacts that their pipeline, and 6 

the construction of it, would have upon my land.  It made me feel that they knew it 7 

was in their financial interest to pay me as little as possible to prevent me from 8 

ever having the opportunity to seek fair compensation again, and that this must be 9 

based upon their experience of unhappy landowners and situations in other places 10 

where they have built pipelines. 11 

Q: Has TransCanada ever contacted you and specifically asked you if you 12 

thought their proposed location of their proposed pipeline across your land 13 

was in your best interest? 14 

A: No, they have not. 15 

Q: Has TransCanada ever contacted you and specifically asked you if you 16 

thought their proposed location of their proposed pipeline across your land 17 

was in the public interest of the State of Nebraska? 18 

A: No, they have not. 19 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 20 

Takings Clause? 21 

A: Yes, I am. 22 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 23 

an American citizens property? 24 

A: My understanding is that, according to the United States Constitution, that if the 25 

government is going to take land for public use, then in that case, or by taking for 26 

public use, it can only occur if the private land owner is compensated justly, or 27 

fairly. 28 
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Q: Has TransCanada ever contacted you specially to explain the way in which 1 

the public could use its proposed Keystone XL Pipeline? 2 

A: No, they have not. 3 

Q: Can you think of any way in which the public, that is the citizens of the State 4 

of Nebraska, can directly use the proposed TransCanada Keystone XL 5 

Pipeline, as it dissects the State of Nebraska? 6 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 7 

public benefits from this pipeline in any way, how they can use it any way, or how 8 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 9 

that the only reason it’s proposed to come through Nebraska, is that because we 10 

are geographically in the way from between where the privately-owned Tar Sands 11 

are located to where TransCanada wants to ship the Tar Sands to refineries in 12 

Houston, Texas. 13 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 14 

crude petroleum, or oil and petroleum by-products that you would like to 15 

ship in its pipeline? 16 

A: No, it has not. 17 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-18 

products that you, at this time or any time in the future, would desire to place 19 

for transport within the proposed TransCanada Keystone XL Pipeline? 20 

A: No, I do not. 21 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 22 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-23 

products within the proposed TransCanada Keystone XL Pipeline? 24 

A: No, I do not.  I’ve never heard of such a person or company like that. 25 

Q: Do you pay property taxes for the land that would be affected and impacted 26 

at the proposed TransCanada Keystone XL Pipeline? 27 

A: Yes, I do. 28 

Q: Why do you pay property taxes on that land? 29 
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A: Because that is the law.  The law requires us to pay the property taxes as the owner 1 

of that property. 2 

Q: Because you follow the law and pay property taxes, do you believe you 3 

deserve any special consideration or treatment apart from any other person 4 

or company that pays property taxes? 5 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 6 

just what you do. 7 

Q: Do you believe the fact that you pay property taxes entitles you to special 8 

treatment of any kind, or special rights of any kind? 9 

A: No, of course not. 10 

Q: Do you believe the fact that you pay property taxes on your land would be 11 

enough to qualify you to have the power of eminent domain to take land of 12 

your neighbors or other people in your county, or other people across the 13 

state of Nebraska? 14 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 15 

I expect an award for or any type of special consideration. 16 

Q: Have you at any time ever employed any person other than yourself? 17 

A: Well, yes I have. 18 

Q: Do you believe that the fact that you have, at some point in your life, 19 

employed one or more other persons entitle you to any special treatment or 20 

consideration above and beyond any other Nebraskan that has also employed 21 

one or more persons? 22 

A: No, of course not. 23 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 24 

have at one point employed another person within this state, entitles you to 25 

preferential treatment or consideration of any kind? 26 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 27 

don’t deserve any special treatment or consideration for that fact. 28 
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Q: At the beginning of your statement, you briefly described your property that 1 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 2 

give the Commissioners a sense of specifically how you believe the proposed 3 

Keystone XL Pipeline and its preferred route, which proposes to go across 4 

your land, how it would in your opinion based on your knowledge, 5 

experience, and background of your land, affect it. 6 

A: There are 2 stock wells on this land, a creek runs through it.   There is a watering 7 

dug out for the cattle to drink from and shelter belts.  The land is surrounded by 8 

barbwire fence with gate.  The subsoil is gravel. According to the map that 9 

TransCanada sent us this pipeline will go under or through the creek.  It comes 10 

into our property from the east and will go cross to almost the north end of the 11 

property. 12 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 13 

crude oil pipeline in its preferred location, or ultimate location across the 14 

state of Nebraska? 15 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 16 

or even bullied around and being made to feel scared that they did not have any 17 

options but to sign whatever papers TransCanada told them they had to. I am 18 

aware of folks being threatened that their land would be taken if they didn’t follow 19 

what TransCanada was saying. I am aware of tactics to get people to sign 20 

easements that I don’t believe have any place in Nebraska or anywhere such as 21 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 22 

landowners and convince them they should sign TransCanada’s easement 23 

agreements. I am aware of older folks and widows or widowers feeling they had 24 

no choice but to sign TransCanada’s Easement and they didn’t know they could 25 

fight or stand up for themselves. From a more practical standpoint, I am worried 26 

that according to their answer to our Interrogatory No. 211, TransCanada only 27 

owns and operates one (1) major oil pipeline. They simply do not have the 28 

experience with this type of pipeline and that scares me. There are others but that 29 
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is what I can recollect at this time and if I remember more or my recollection is 1 

refreshed I will share those with the Commissioners at the Hearing in August. 2 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 3 

landowner is reasonable or just? 4 

A: No, I do not. 5 

Q: Do you have any concern about limitations that the construction of this 6 

proposed pipeline across your affected land would prevent construction of 7 

future structures upon the portion of your land affected by the proposed 8 

easement and immediately surrounding areas? 9 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 10 

structures directly across or touching the easement, and it would be unwise and I 11 

would be uncomfortable to build anything near the easement for fear of being 12 

blamed in the future should any damage or difficulty result on my property in 13 

regards to the pipeline. 14 

Q: Do you think such a restriction would impact you economically? 15 

A: Well yes, of course.   16 

Q: How do you think such a restriction would impact you economically? 17 

A: The future of this land may not be exactly how it’s being used as of this moment, 18 

and having the restrictions and limiting my ability to develop my land in certain 19 

ways presents a huge negative economic impact on myself, my family, and any 20 

potential future owner of the property. You have no idea how I or the future owner 21 

may want to use this land in the future or the other land across Nebraska 22 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 23 

ago it would have been hard to imagine all the advances that we have now or how 24 

things change. Because the Easement is forever and TransCanada gets the rights in 25 

my land forever we have to think with a very long term view. By placing their 26 

pipeline on under across and through my land that prevents future development 27 

which greatly negatively impacts future taxes and tax revenue that could have 28 

been generated by the County and State but now will not. When you look at the 29 
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short blip of economic activity that the two years of temporary construction efforts 1 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 2 

and restrictions TransCanada is forcing upon us and Nebraska. 3 

Q: Do you have any concerns about the environmental impact of the proposed 4 

pipeline? 5 

A: Yes, I do.   6 

Q: What are some of those concerns? 7 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 8 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 9 

a detrimental impact upon the environment of my land specifically, as well as the 10 

lands near my land and surrounding the proposed pipeline route. 11 

Q: Do you have any other environmental concerns? 12 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 13 

construction and/or maintenance and operation. I am concerned about spills and 14 

leaks that TransCanada has had in the past and will have in the future. This could 15 

be catastrophic to my operations or others and to my county and the State. 16 

Q: Do you have any thoughts regarding if there would be an impact upon the 17 

natural resources on or near your property due to the proposed pipeline? 18 

A: Yes, I believe that any construction, operation, and/or maintenance of the 19 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 20 

resources of my land, and the lands near and surrounding the proposed pipeline 21 

route. 22 

Q: Do you have any worries about potential impacts from the proposed pipeline 23 

to the soil of your land, or land near you? 24 

A: Yes, I believe that any construction, operation, and/or maintenance of the 25 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 26 

land, as well as land along and surrounding the proposed pipeline route.  This 27 

includes, but is not limited to, the reasons that we discussed above of disturbing 28 

the soil composition and makeup as it has naturally existed for thousands and 29 
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millions of years during the construction process, and any future maintenance or 1 

removal process.  I’m gravely concerned about the fertility and the loss of 2 

economic ability of my property to grow the crops, or grow the grasses, or grow 3 

whatever it is at that time they exist on my property or that I may want to grow in 4 

the future, or that a future owner may want to grow.  The land will never be the 5 

same from as it exists now undisturbed to after it is trenched up for the proposed 6 

pipeline. 7 

Q: Do you have any concerns about the potential impact of the proposed pipeline 8 

upon the groundwater over your land, or surrounding lands? 9 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 10 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 11 

groundwater of not only under my land, but also near and surrounding the pipeline 12 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 13 

simple and it is simply too valuable to our State and the country to put at 14 

unreasonable risk. 15 

Q: Do you have any concern about the potential impact of the proposed pipeline 16 

upon the surface water on, or near or around your land? 17 

A: Yes, I have significant concerns that any construction, operation, and/or 18 

maintenance of the proposed Keystone XL Pipeline would have detrimental 19 

impact upon the surface water of not only within my property boundary, but along 20 

and near and surrounding the pipeline route, and in fact, across the state of 21 

Nebraska.   22 

Q: Do you have any concern about the potential impacts of the proposed pipeline 23 

upon the wildlife and plants, other than your growing crops on or near your 24 

land? 25 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 26 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 27 

wildlife and the plants, not only  that are located on or can be found upon my land, 28 

but also near and along the proposed pipeline route. 29 
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Q: Do you have any concerns about the effects of the proposed pipeline upon the 1 

fair market value of your land? 2 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 3 

pipeline underneath and across and through my property will negatively affect the 4 

fair market value at any point in the future, especially at that point in which I 5 

would need to sell the property, or someone in my family would need to sell the 6 

property.  I do not believe, and certainly would not be willing to pay, the same 7 

price for land that had the pipeline located on it, versus land that did not.  I hope 8 

there is never a point where I’m in a position where I have to sell and have to 9 

realize as much value as I can out of my land.  But because it is my single largest 10 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 11 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 12 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 13 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 14 

not to mention all of the rights you give up by the nature of having the pipeline 15 

due to having the easement that we have previously discussed, for any reasonable 16 

person to think that the existence of the pipeline would not negatively affect my 17 

property’s value. 18 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 19 

testimony? 20 

A: Yes, I have. 21 

Q: Where have you seen that before? 22 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    23 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 24 

believe the portion of the alternative route in Nebraska essentially twins or 25 

parallels Keystone I.  26 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 27 

Application, and as found on Attachment No. 7, here to your testimony, is in 28 

the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe that the Keystone mainline alternative route as shown on 2 

Attachment No. 7 included with your testimony here is a major oil pipeline 3 

route that is in the public interest of Nebraska? 4 

A: No, I do not. 5 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 6 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe there is any potential route for the proposed Keystone XL 9 

Pipeline across, within, under, or through the State of Nebraska that is in the 10 

public interest of the citizens of Nebraska? 11 

A: No, I do not. 12 

Q: Why do you hold that belief? 13 

A: Because there simply is no public interest based on all of the factors that I am 14 

aware and that I have read and that I have studied that this Commission is to 15 

consider that would establish that a for-profit foreign-owned pipeline that simply 16 

crosses Nebraska because we are geographically in the way between where tar 17 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 18 

public interest of Nebraskans. We derive no benefit from this project. It is not for 19 

public use. Nebraska is simply in the way and when all considerations are taken in 20 

there is no net benefit of any kind for Nebraska should this project be placed in our 21 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 22 

the negative impacts and concerns. 23 

Q: What do you think about the applicant, TransCanada’s argument that it’s 24 

preferred route for its proposed Keystone XL Pipeline is in the public interest 25 

of Nebraska because it may bring temporary jobs during the construction 26 

phase to Nebraska? 27 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 28 

temporary or on a permanent basis, don’t come with a project that has all the 29 
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potential and foreseeable negative impacts, many of which we have discussed here 1 

and other witnesses throughout the course of this hearing have and will discuss.  If 2 

I decide to hire and employ someone to help me out in my farming or ranching 3 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 4 

to my land or my town or my county or my state.  And I’ve hired someone who is 5 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 6 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 7 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 8 

from TransCanada’s own statements that the jobs numbers they originally touted 9 

were determined to be a minute fraction of the permanent jobs that had been 10 

projected. According to their answer to our Interrogatory No. 191, TransCanada 11 

has created only thirty-four (34) jobs within Nebraska working specifically on 12 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 13 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 14 

Further, according to their answer to Interrogatory No. 199, TransCanada would 15 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 16 

constructed on its Preferred Route or its Mainline Alternative Route. 17 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 18 

because it would cross your land? 19 

A: No, absolutely not.  I am opposed to this project because it is not in the public 20 

interest, neither within my community nor within our state. 21 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 22 

was to cross someone else’s land? 23 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 24 

the fear and anxiety and potential foreseeable risks and negative impacts that this 25 

type of a project carrying this type of product brings foisted upon anyone in this 26 

state or any other state. 27 

Q: Do you think there is any intelligent route for the proposed Keystone XL 28 

Pipeline to cross the state of Nebraska? 29 
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A: I don’t believe there is an intelligent route because as I have stated I don’t believe 1 

this project anywhere within Nebraska is within the public interest.  However, if 2 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 3 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 4 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 5 

preferred route and the mainline alternative routes are economic liabilities our 6 

state cannot risk. 7 

Q: What do you rely upon to make that statement? 8 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 9 

already exists in that area is reason enough as it is not in our best interest or the 10 

public interests to have more major oil pipelines crisscrossing our state. Second, 11 

they have all the infrastructure already there in terms of relationships with the 12 

counties and local officials and first responders along that route. Third, they have 13 

already obtained easements from all the landowners along that route and have 14 

relationships with them. Fourth, that route avoids our most sensitive soils, the 15 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 16 

Aquifer. Sixth, they have already studied that route and previously offered it as an 17 

alternative. Seventh, it just makes the most sense that as a state we would have 18 

some intelligent policy of energy corridors and co-locating this type of 19 

infrastructure near each other. 20 

Q: Do you have any other concerns you would like to reiterate or can think of at 21 

this time you would like the Commissioners to understand? 22 

A: Yes. The product of this pipeline is for export markets and would not benefit 23 

Nebraska or the United States of America. The proposed jobs would be few for 24 

our “Nebraska workers” and only temporary. 25 

Q: Have you fully expressed each and every opinion, concern, or fact you would 26 

like the Public Service Commissioners to consider in their review of 27 

TransCanada’s Application? 28 
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A: No, I have not. I have shared that which I can think of as of the date I signed this 1 

document below but other things may come to me or my memory may be 2 

refreshed and I will add and address those things at the time of the Hearing in 3 

August and address any additional items at that time as is necessary. Additionally, 4 

I have not had an adequate amount of time to receive and review all of 5 

TransCanada’s answers to our discovery and the discovery of others so it was 6 

impossible to competently and completely react to that in my testimony here and I 7 

reserve the right to also address anything related to discovery that has not yet 8 

concluded as of the date I signed this document below. Lastly, certain documents 9 

requested have not yet been produced by TransCanada and therefore I may have 10 

additional thoughts on those I will also share at the hearing as needed. 11 

Q: What is it that you are requesting the Public Service Commissioners do in 12 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 13 

across Nebraska? 14 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 15 

a temporary job spike that this project may bring to a few counties and beyond the 16 

relatively small amount of taxes this proposed foreign pipeline would possibly 17 

generate.  And, instead think about the perpetual and forever impacts of this 18 

pipeline as it would have on the landowners specifically, first and foremost, but 19 

also thereby upon the entire state of Nebraska, and to determine that neither the 20 

preferred route nor the Keystone mainline alternative route are in the public 21 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 22 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 23 

an application for a route in Nebraska, that the only potential route that would 24 

make any intelligent sense whatsoever would be twinning or near paralleling of 25 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 26 

sense to add yet another major oil pipeline crisscrossing our state creating new 27 

pumping stations, creating new impacts on additional counties and communities 28 

and going through all of the court processes with myself and other landowners like 29 
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me when this applicant already has relationships with the landowners, the towns 1 

and the communities along Keystone I, and that Keystone I is firmly outside of the 2 

sand hills and a significantly further portion away from the heart of the Ogallala 3 

Aquifer than the preferred route or the Keystone mainline alternative route. 4 

Q: Are all of your statements in your testimony provided above true and 5 

accurate as of the date you signed this document to the best of your 6 

knowledge? 7 

A: Yes, they are. 8 

Q: Thank you, I have no further questions at this time and reserve the right to 9 

ask you additional questions at the August 2017 Hearing. 10 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Richard Pongratz. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: Rancher. 16 
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Q: If you are you married tell us your spouse’s name please? 1 

A: Ann Pongratz. 2 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 3 

and or your family? 4 

A. Yes. 5 

Q:  How long the land has been in your family? 6 

A: This land has been in our family for generations.  Our first ancestor to own this 7 

land was George Pongratz.  He came over from Germany when he was 11 years 8 

old.  He learned to speak English and became a citizen of the United States. He 9 

worked hard and had good times and rough times but he did this for his children 10 

and his children’s children to make things better for them. No foreign country or 11 

company should be allowed eminent domain over United States land or citizen.  If 12 

Canada needs this pipeline let them put it through their country not ours. We own 13 

320 acres of pasture land that Trans Canada wants to put the pipeline through. It 14 

has been in our family for 60 plus years. We are the third generation of owners.  15 

We will pass this land on to our children and grandchildren. 16 

Q: Do you earn any income from this land? 17 

A: Yes. 18 

Q: Have you depended on the income from your land to support your livelihood 19 

or the livelihood of your family? 20 

A: Yes. 21 

Q: Have you ever in the past or have you thought about in the future leasing all 22 

or a portion of your land in question here? 23 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 24 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 25 

all the restrictions and risks and potential negative impacts to farming or ranching 26 

operations as opposed to land that did not have those same risks. If I was looking 27 

to lease or rent ground I would pay more for comparable non-pipeline land than I 28 

would for comparable pipeline land and I think most folks would think the same 29 
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way. This is another negative economic impact that affects the landowner and the 1 

county and the state and will forever and ever should TransCanada’s preferred or 2 

mainline alternative routes be approved. If they were to twin or closely parallel to 3 

Keystone I the vast majority of landowners would be those that already have a 4 

pipeline so there would be considerable less new incremental negative impacts. 5 

Q: Do you have similar concerns about selling the land? 6 

A: Well I hope not to have to sell the land in my lifetime but times change and you 7 

never know what is around the corner and yes I am concerned that if another piece 8 

of ground similar to mine were for sale and it did not have the pipeline and mine 9 

did that I would have a lower selling price. I think this would be true for pipeline 10 

ground on both the preferred and mainline alternative routes. 11 

Q:  What is your intent with your land after you die? 12 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 13 

to come but I have thought about getting out if this pipeline were to come through. 14 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 15 

Pipeline would cross the land described above and owned by you? 16 

A: Yes. 17 

Q: Were you or an entity for which you are a member, shareholder, or director 18 

previously sued by TransCanada Keystone Pipeline, LP? 19 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 20 

petition for condemnation against our land so it could place its proposed pipeline 21 

within an easement that it wanted to take from us on our land. 22 

Q: Did you defend yourself and your land in that condemnation action? 23 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 24 

and expenses in our resistance of TransCanada’s lawsuit against us. 25 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 26 

incurred? 27 

A: No, they have not. 28 
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Q: In its lawsuit against you, did TransCanada identify the amount of your 1 

property that it wanted to take for its proposed pipeline? 2 

A: The lawsuit against us stated they would take the amount of property that is 3 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 4 

and equipment reasonably necessary to operate the pipeline. 5 

Q: Did TransCanada define what they meant by “property that is reasonably 6 

necessary”? 7 

A: No, they did not. 8 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 9 

property portion of your land? 10 

A: Yes, they did. 11 

Q: Did TransCanada describe what rights it proposed to take related to the 12 

eminent domain property on your land? 13 

A: Yes, they did. 14 

Q: What rights that they proposed to take did they describe? 15 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 16 

operate, and maintain the pipeline and the plant and equipment reasonably 17 

necessary to operate the pipeline, specifically including surveying, laying, 18 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 19 

reconstructing, removing and abandoning one pipeline, together with all fittings,  20 

cathodic protection equipment, pipeline markers, and all their equipment and 21 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 22 

petroleum products, and all by-products thereof.” 23 

Q: Prior to filing an eminent domain lawsuit to take your land that 24 

TransCanada identified, do you believe they attempted to negotiate in good 25 

faith with you? 26 

A: No, I do not. 27 

Q: Did TransCanada at any time approach you with or deliver to you their 28 

proposed easement and right-of-way agreement? 29 
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A: Yes, they did. 1 

Q: At the time you reviewed TransCanada’s easement and right-of-way 2 

agreement, did you understand that they would be purchasing a fee title 3 

interest in your property or that they were taking something else? 4 

A: I understood that they proposed to have the power to take both a temporary 5 

construction easement that could last for a certain period of time and then also a 6 

permanent easement which they described to be 50 feet across or in width, and 7 

that would run the entire portion of my property from where a proposed pipeline 8 

would enter my property until where it would exit the property. 9 

Q: Is the document included with your testimony here as Attachment No. 3, a 10 

true and accurate copy of TransCanada’s proposed Easement and Right-of-11 

Way agreement that they included with their condemnation lawsuit against 12 

you? 13 

A: Yes, it is.   14 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 15 

and Right-of-Way agreement? 16 

A: Yes, I have. 17 

Q: What is your understanding of the significance of the Easement and Right-of-18 

Way agreement as proposed by TransCanada? 19 

A: My understanding is that this is the document that will govern all of the rights and 20 

obligations and duties as well as the limitations of what I can and cannot do and 21 

how I and any future landowner and any person I invite to come onto my property 22 

must behave as well as what TransCanada is and is not responsible for and how 23 

they can use my land. 24 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 25 

agreement do you have any concerns about any portions of it or any of the 26 

language either included in the document or missing from the proposed 27 

document? 28 
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A: Yes, I have a number of significant concerns and worries about the document and 1 

how the language included and the language not included potentially negatively 2 

impacts my land and thereby potentially negatively impacts my community and 3 

my state.   4 

Q: I would like you to walk the Commissioners through each and every one of 5 

your concerns about TransCanada’s proposed Easement and Right-of-Way 6 

agreement so they can develop an understanding of how that language and 7 

the terms of that contract, in your opinion, potentially negatively impacts you 8 

and your land.  So, if you can start at the beginning of that document and 9 

let’s work our way through it, okay? 10 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 11 

Easement and Right-of-Way agreement and how it negatively could affect my 12 

property rights and my economic interests. 13 

Q. Okay, let’s start with your first concern please. 14 

A: The very first sentence talks about consideration or how much money they will 15 

pay to compensate me for all of the known and unknown affects and all of the 16 

rights I am giving up and for all the things they get to do to my land and for what 17 

they will prevent me from doing on my land and they only will pay me one time at 18 

the signing of the easement agreement. That is a huge problem. 19 

Q: Explain to the Commissioners why that is a problem. 20 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 21 

landowner because they want to have my land forever for use as they see fit so 22 

they can make a daily profit from their customers. If I was to lease ground from 23 

my neighbor I would typically pay twice a year every year as long as they granted 24 

me the rights to use their land. That only makes sense – that is fair. If I was going 25 

to rent a house in town I would typically pay monthly, every month until I gave up 26 

my right to use that house. By TransCanada getting out on the cheap and paying 27 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 28 

revenue collection on the money I would be paid and then pay taxes on and 29 
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contribute to this state and this country. It is money I would be putting back into 1 

my local community both spending and stimulating the local economy and 2 

generating more economic activity right here. Instead TransCanada’s shareholders 3 

keep all that money and it never finds its way to Nebraska.  4 

Q: What is your next concern? 5 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 6 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 7 

limited partnership…” and I have no idea who that really is. I have no idea who is 8 

forcing this pipeline on us or who the owners of the entities are, or what are the 9 

assets backing this limited partnership, or who the general partner is, or who all 10 

the limited partners are, and who makes up the ownership of the these partners or 11 

the structure or any of the basic things you would want to know and understand if 12 

you would want to do business with such an outfit. According to TransCanada’s 13 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 14 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 15 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 16 

basically nothing. That is really scary since the general partner has the liability but 17 

virtually none of the ownership and who knows if it has any other assets. 18 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 19 

percent clear on exactly who could become the owner of over 275 miles of 20 

Nebraska land? 21 

A:  No. 22 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 23 

percent clear on exactly who will be operating and responsible for 24 

approximately 275 miles of tar sands pipeline underneath and through 25 

Nebraska land? 26 

A:  No. 27 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 28 

and the State of Nebraska of TransCanada’s easement terms. 29 
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A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 1 

called “Grantee”)…” and this concerns me because it would allow their easement 2 

to be transferred or sold to someone or some company or country or who knows 3 

what that I don’t know and who we may not want to do business with. This 4 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 5 

bidder that could have terrible impacts upon all of Nebraska depending upon who 6 

may buy it and I don’t know of any safeguards in place for us or the State to veto 7 

or have any say so in who may own, operate, or be responsible for this pipeline in 8 

the future. 9 

Q: Do you think that type of uncertainty and lack of control over a major piece 10 

of infrastructure crossing our State is in the public interest? 11 

A: No, certainly not, in fact, just the opposite. 12 

Q: What’s next? 13 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 14 

really concerns me. Why does the easement and right-of-way have to be perpetual 15 

and permanent? That is the question myself and my family want an answer to. 16 

Perpetual to me is like forever and that doesn’t make sense. 17 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 18 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 19 

data proving there is a perpetual supply of tar sands. I am not aware in 20 

TransCanada’s application where it proves there is a perpetual necessity for this 21 

pipeline. My understanding of energy infrastructure like wind towers is they have 22 

a decommission plan and actually take the towers down when they become 23 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 24 

will, and I want my family or future Nebraska families to have that land as 25 

undisturbed as possible and it is not in my interest or the public interest of 26 

Nebraska to be forced to give up perpetual and permanent rights in the land for 27 

this specific kind of pipeline project. 28 

Q: Okay, what is your next concern? 29 
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A: The easement language includes all these things TransCanada can do and it says 1 

“…abandoning in place…” so they can just leave this pipeline under my ground 2 

until the end of time just sitting there while they are not using it, but I am still 3 

prevented from doing on my land and using my land what I would like. If I owned 4 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 5 

there. It doesn’t make sense and it scares me and it is not in my interest or the 6 

public interest of Nebraska to allow this. 7 

Q: Now it looks like we are ready to go to the second page of the Easement is that 8 

right? 9 

A: Yes. 10 

Q: So now on the second page of the Easement what are your concerns? 11 

A: Here the Easement identifies a 24-month deadline to complete construction of the 12 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 13 

starts to run from the moment “actual pipeline installation activities” begin on 14 

Landowners property. It appears that TransCanada would define this phrase as 15 

needed. It would be wise to explain what types of TransCanada action constitutes  16 

“installation activity” For instance, would the placement and storage of an 17 

excavator or other equipment on or near the Easement property be an activity or 18 

would earth have to be moved before the activity requirement is triggered. This 19 

vague phrase is likely to lead to future disputes and litigation that is not in the best 20 

interest of the welfare of Nebraska and would not protect property interests. The 21 

24-months can also be extended in the case of “force majeure.” My understanding 22 

is that force majeure is often used to insulate a party to a contract when events 23 

occur that are completely out of their control. In TransCanada’s easement this is 24 

expanded to include “without limitation…availability of labor and materials.” 25 

Extending this language to labor and materials is problematic because these are 26 

two variables that TransCanada does have some or significant control over and to 27 

allow extension of the 24-month period over events not truly out of the control of 28 
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TransCanada and without further provision for compensation for the Landowner is 1 

not conducive to protection of property rights. 2 

Q: Okay, what is your next concern? 3 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 4 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 5 

reasonable costs and expenses” will pay for damages caused but then limits 6 

TransCanada’s liability to certain circumstances. There is no definition of 7 

“commercially reasonable” and no stated right that the Landowner would get to 8 

determine the amounts of cost or expense that is “commercially reasonable.”  9 

TransCanada excepts out from their liability any damages that are caused by 10 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 11 

Landowner. It is understandable that if the Landowner were to willfully and 12 

intentionally cause damages to the pipeline that Landowner should be liable. 13 

However, anything short of willful misconduct should be the lability of 14 

TransCanada who is subjecting the pipeline on the Landowner and who is making 15 

a daily profit from that pipeline. When evaluating the impact on property rights of 16 

this provision, you must consider the potentially extremely expensive fight a 17 

Landowner would have over this question of whether or not damage was an act of 18 

negligence. Putting this kind of potential liability upon the Landowner is 19 

incredibly problematic and is detrimental to the protection of property rights. I 20 

don’t think this unilateral power which I can’t do anything about as the landowner 21 

is in the best economic interest of the land in question or the State of Nebraska for 22 

landowners to be treated that way. 23 

Q: Is there any specific event or example you are aware of that makes this 24 

concern more real for you? 25 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 26 

Nemaha County, Nebraska landowner farmers who accidently struck two 27 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 28 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 29 
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negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 1 

copy of the Federal Court Complaint is here as Attachment No. 4. 2 

Q: What is your next concern with the Easement language? 3 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 4 

they choose unless 1) any Landowner use interferes in any way with 5 

TransCanada’s exercise of any of its rights within the Easement, or 2) 6 

TransCanada decides to take any action on the property it deems necessary to 7 

prevent injury, endangerment or interference with anything TransCanada deems 8 

necessary to do on the property. Landowner is also forbidden from excavating 9 

without prior authorization by TransCanada. So my understanding is that 10 

TransCanada will unilaterally determine what Landowner can and can’t do based 11 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 12 

could also completely deny my request to excavate. Further, TransCanada retains 13 

all “privileges necessary or convenient for the full use of the rights” granted to 14 

them in the Easement. Again, TransCanada unilaterally can decide to the 15 

detriment of the property rights of Landowner what TransCanada believes is 16 

necessary or convenient for it. And there is no option for any additional 17 

compensation to landowner for any right exercised by TransCanada that leads to 18 

the removal of trees or plants or vegetation or buildings or structures or facilities 19 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 20 

rights without having to compensate Landowner for such further destruction or 21 

losses are not conducive to the protection of property rights or economic interest. 22 

Q:  What is the next concern you have? 23 

A: The Easement also allows some rights for Landowner but restricts them at the 24 

same time and again at the sole and unilateral decision making of TransCanada. 25 

TransCanada will determine if the actions of Landowner might in anyway 26 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 27 

any appurtenances thereon to the pipeline itself or to their access to the Easement 28 

or within the Easement and TransCanada retains the right at any time, whether 29 
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during growing season or not, to travel “within and along Easement Area on foot 1 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 2 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 3 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 4 

undefined and unilateral restrictions are not conducive to the protection of 5 

property rights or economic interest. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 8 

Landowner’s land any debris of any kind without any input or power of 9 

Landowner to demand an alternative method or location of debris disposal. Such 10 

unilateral powers would negatively affect Landowners property are not conducive 11 

to the protection of property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 14 

“where rock is encountered” mean and why does TransCanada solely get to 15 

determine whether or not this phrase is triggered. This phrase could be used to 16 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 17 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 18 

affect Landowners property are not conducive to the protection of property rights. 19 

A shallow pipeline is much more likely to become a danger and liability in the 20 

future given farming operations and buried irrigation lines and other factors 21 

common to the current typical agricultural uses of the land in question impacted 22 

by TransCanada’s preferred pipeline route. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: There are more vague concepts solely at the determination of TransCanada such as 25 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 26 

possible.” There is nothing here that defines this or provides a mechanism for 27 

documenting or memorializing “pre-construction position” so as to minimize 28 

costly legal battles or wasted Landowner time attempting to recreate the soil 29 
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condition on their fields or pasture. Such unilateral powers would negatively affect 1 

Landowners property are not conducive to the protection of property rights or 2 

economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 5 

appurtenances thereto in place on, under, across, or through Nebraska land at any 6 

time it chooses. There is no provision for Landowner compensation for such 7 

abandonment nor any right for the Landowner to demand removal. Such unilateral 8 

powers would negatively affect Landowners property are not conducive to the 9 

protection of property rights or economic interest. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: TransCanada has the power to unilaterally move or modify the location of any 12 

Easement area whether permanent or temporary at their sole discretion. 13 

Regardless, if Landowner has taken prior steps relative to their property in 14 

preparation or planning of TransCanada’s taking of the initial easement area(s), 15 

the language here does not require TransCanada to compensate the Landowner if 16 

they decide to move the easement anywhere on Landowners property. Such 17 

unilateral powers would negatively affect Landowners property are not conducive 18 

to the protection of property rights or economic interests. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 21 

transfer and be applicable to any future owner of the Land in question without the 22 

ability of the future Landowner to modify or negotiate any of the language in 23 

question to which it will be held to comply. 24 

Q:  What is the next concern you have with the Easement language? 25 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 26 

Easement to any person, company, country, etc. at their sole discretion at anytime 27 

to anyone. This also means that any buyer of the easement could do the same to a 28 

third buyer and so on forever. There is no change of control or sale provision in 29 
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place to protect the Landowner or Nebraska or to provide compensation for such 1 

change of control or ownership. It is not conducive to the protection of property 2 

rights or economic interests to allow unilateral unrestricted sale of the Easement 3 

thereby forcing upon the Landowner and our State a new unknown Easement 4 

owner. 5 

Q:  What is the next concern you have with the Easement language? 6 

A: There are many terms in the Easement that are either confusing or undefined terms 7 

that are without context as to whether or not the Landowner would have any say 8 

so in determining what these terms mean or if the evaluation is solely in 9 

TransCanada’s control. Some of these vague undefined terms are as follows: 10 

i. “pipeline installation activities” 11 

ii. “availability of labor and materials”  12 

iii. “commercially reasonable costs and expenses”  13 

iv. “reasonably anticipated and foreseeable costs and expenses”  14 

v. “yield loss damages” 15 

vi. “diminution in the value of the property”  16 

vii. “substantially same condition”  17 

viii. “an actual or potential hazard”  18 

ix. “efficient”  19 

x. “convenient”  20 

xi. “endangered”  21 

xii. “obstructed”  22 

xiii. “injured”  23 

xiv. “interfered with”  24 

xv. “impaired”  25 

xvi. “suitable crossings”  26 

xvii. “where rock is encountered”  27 

xviii. “as nearly as practicable”  28 

xix. “pre-construction position”  29 
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xx. “pre-construction grade”  1 

xxi. “various engineering factors”    2 

Each one of these above terms and phrases as read in the context of the Easement 3 

could be problematic in many ways. Notably, undefined terms tend to only get 4 

definition in further legal proceedings after a dispute arises and the way the 5 

Easement is drafted, TransCanada has sole power to determine when and if a 6 

particular situation conforms with or triggers rights affected by these terms. For 7 

instance, “yield loss damages” should be specifically defined and spelled out 8 

exactly how the landowner is to be compensated and in what events on the front 9 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 10 

the Landowner is without contractual rights to define these terms or determine 11 

when rights related to them trigger and what the affects may be. 12 

Q: Do you have any other concerns about the Easement language that you can 13 

think of at this time? 14 

A: I reserve the right to discuss any additional concerns that I think of at the time of 15 

my live testimony in August. 16 

Q: Based upon what you have shared with the Commission above regarding 17 

TransCanada’s proposed Easement terms and agreement, do you believe 18 

those to be reasonable or just, under the circumstances of the pipeline’s 19 

impact upon you and your land? 20 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 21 

discussed previously. 22 

Q: Did TransCanada ever offer you financial compensation for the rights that 23 

they sought to obtain in your land, and for what they sought to prevent you 24 

and any future land owner of your property from doing in the future? 25 

A: Yes, we received an offer from them. 26 

Q: As the owner of the land in question and as the person who knows it better 27 

than anyone else, do you believe that TransCanada offered you just, or fair, 28 
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compensation for all of what they proposed to take from you so that their tar 1 

sands pipeline could be located across your property? 2 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 3 

offer for all the potential impacts and effects and the rights that I’m giving up, and 4 

what we will be prevented from doing in the future and how their pipeline would 5 

impact my property for ever and ever. 6 

Q: Has TransCanada at any time offered to compensate you annually, such as 7 

wind farm projects do, for the existence of their potential tar sands pipeline 8 

across your property. 9 

A: No, never. 10 

Q: At any time did TransCanada present you with or request that you, as the 11 

owner of the land in question, sign and execute a document called, “Advanced 12 

Release of Damage Claims and Indemnity Agreement?” 13 

A: Yes, they did and it was included in the County Court lawsuit against us. 14 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 15 

“Advanced Release of Damage Claims and Indemnity Agreement?  16 

A: Yes, it is. 17 

Q: What was your understanding of that document? 18 

A: When I read that document in the plain language of that document, it was my 19 

understanding that TransCanada was attempting to pay me a very small amount at 20 

that time in order for me to agree to give up my rights to be compensated from 21 

them in the future related to any damage or impact they may have upon my 22 

property “arising out of, in connection with, or alleged to resulted from 23 

construction or surveying over, under or on” my land. 24 

Q: Did you ever sign that document? 25 

A: No, I did not. 26 

Q: Why not? 27 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 28 

sum of money when I have no idea how bad the impacts or damages that they, or 29 
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their contractors, or subcontractors, or other agents or employees, may cause on 1 

my land at any time in the future that resulted from the construction or surveying 2 

or their activities upon my land. 3 

Q: When you reviewed this document, what did it make you feel? 4 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 5 

shield themselves against known and foreseeable impacts that their pipeline, and 6 

the construction of it, would have upon my land.  It made me feel that they knew it 7 

was in their financial interest to pay me as little as possible to prevent me from 8 

ever having the opportunity to seek fair compensation again, and that this must be 9 

based upon their experience of unhappy landowners and situations in other places 10 

where they have built pipelines. 11 

Q: Has TransCanada ever contacted you and specifically asked you if you 12 

thought their proposed location of their proposed pipeline across your land 13 

was in your best interest? 14 

A: No, they have not. 15 

Q: Has TransCanada ever contacted you and specifically asked you if you 16 

thought their proposed location of their proposed pipeline across your land 17 

was in the public interest of the State of Nebraska? 18 

A: No, they have not. 19 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 20 

Takings Clause? 21 

A: Yes, I am. 22 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 23 

an American citizens property? 24 

A: My understanding is that, according to the United States Constitution, that if the 25 

government is going to take land for public use, then in that case, or by taking for 26 

public use, it can only occur if the private land owner is compensated justly, or 27 

fairly. 28 
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Q: Has TransCanada ever contacted you specially to explain the way in which 1 

the public could use its proposed Keystone XL Pipeline? 2 

A: No, they have not. 3 

Q: Can you think of any way in which the public, that is the citizens of the State 4 

of Nebraska, can directly use the proposed TransCanada Keystone XL 5 

Pipeline, as it dissects the State of Nebraska? 6 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 7 

public benefits from this pipeline in any way, how they can use it any way, or how 8 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 9 

that the only reason it’s proposed to come through Nebraska, is that because we 10 

are geographically in the way from between where the privately-owned Tar Sands 11 

are located to where TransCanada wants to ship the Tar Sands to refineries in 12 

Houston, Texas. 13 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 14 

crude petroleum, or oil and petroleum by-products that you would like to 15 

ship in its pipeline? 16 

A: No, it has not. 17 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-18 

products that you, at this time or any time in the future, would desire to place 19 

for transport within the proposed TransCanada Keystone XL Pipeline? 20 

A: No, I do not. 21 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 22 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-23 

products within the proposed TransCanada Keystone XL Pipeline? 24 

A: No, I do not.  I’ve never heard of such a person or company like that. 25 

Q: Do you pay property taxes for the land that would be affected and impacted 26 

at the proposed TransCanada Keystone XL Pipeline? 27 

A: Yes, I do. 28 

Q: Why do you pay property taxes on that land? 29 
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A: Because that is the law.  The law requires us to pay the property taxes as the owner 1 

of that property. 2 

Q: Because you follow the law and pay property taxes, do you believe you 3 

deserve any special consideration or treatment apart from any other person 4 

or company that pays property taxes? 5 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 6 

just what you do. 7 

Q: Do you believe the fact that you pay property taxes entitles you to special 8 

treatment of any kind, or special rights of any kind? 9 

A: No, of course not. 10 

Q: Do you believe the fact that you pay property taxes on your land would be 11 

enough to qualify you to have the power of eminent domain to take land of 12 

your neighbors or other people in your county, or other people across the 13 

state of Nebraska? 14 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 15 

I expect an award for or any type of special consideration. 16 

Q: Have you at any time ever employed any person other than yourself? 17 

A: Well, yes I have. 18 

Q: Do you believe that the fact that you have, at some point in your life, 19 

employed one or more other persons entitle you to any special treatment or 20 

consideration above and beyond any other Nebraskan that has also employed 21 

one or more persons? 22 

A: No, of course not. 23 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 24 

have at one point employed another person within this state, entitles you to 25 

preferential treatment or consideration of any kind? 26 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 27 

don’t deserve any special treatment or consideration for that fact. 28 
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Q: At the beginning of your statement, you briefly described your property that 1 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 2 

give the Commissioners a sense of specifically how you believe the proposed 3 

Keystone XL Pipeline and its preferred route, which proposes to go across 4 

your land, how it would in your opinion based on your knowledge, 5 

experience, and background of your land, affect it. 6 

A: There are 2 stock wells on this land, a creek runs through it.   There is a watering 7 

dug out for the cattle to drink from and shelter belts.  The land is surrounded by 8 

barbwire fence with gate.  The subsoil is gravel. According to the map that 9 

TransCanada sent us this pipeline will go under or through the creek.  It comes 10 

into our property from the east and will go cross to almost the north end of the 11 

property. 12 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 13 

crude oil pipeline in its preferred location, or ultimate location across the 14 

state of Nebraska? 15 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 16 

or even bullied around and being made to feel scared that they did not have any 17 

options but to sign whatever papers TransCanada told them they had to. I am 18 

aware of folks being threatened that their land would be taken if they didn’t follow 19 

what TransCanada was saying. I am aware of tactics to get people to sign 20 

easements that I don’t believe have any place in Nebraska or anywhere such as 21 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 22 

landowners and convince them they should sign TransCanada’s easement 23 

agreements. I am aware of older folks and widows or widowers feeling they had 24 

no choice but to sign TransCanada’s Easement and they didn’t know they could 25 

fight or stand up for themselves. From a more practical standpoint, I am worried 26 

that according to their answer to our Interrogatory No. 211, TransCanada only 27 

owns and operates one (1) major oil pipeline. They simply do not have the 28 

experience with this type of pipeline and that scares me. There are others but that 29 



21 
 

is what I can recollect at this time and if I remember more or my recollection is 1 

refreshed I will share those with the Commissioners at the Hearing in August. 2 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 3 

landowner is reasonable or just? 4 

A: No, I do not. 5 

Q: Do you have any concern about limitations that the construction of this 6 

proposed pipeline across your affected land would prevent construction of 7 

future structures upon the portion of your land affected by the proposed 8 

easement and immediately surrounding areas? 9 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 10 

structures directly across or touching the easement, and it would be unwise and I 11 

would be uncomfortable to build anything near the easement for fear of being 12 

blamed in the future should any damage or difficulty result on my property in 13 

regards to the pipeline. 14 

Q: Do you think such a restriction would impact you economically? 15 

A: Well yes, of course.   16 

Q: How do you think such a restriction would impact you economically? 17 

A: The future of this land may not be exactly how it’s being used as of this moment, 18 

and having the restrictions and limiting my ability to develop my land in certain 19 

ways presents a huge negative economic impact on myself, my family, and any 20 

potential future owner of the property. You have no idea how I or the future owner 21 

may want to use this land in the future or the other land across Nebraska 22 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 23 

ago it would have been hard to imagine all the advances that we have now or how 24 

things change. Because the Easement is forever and TransCanada gets the rights in 25 

my land forever we have to think with a very long term view. By placing their 26 

pipeline on under across and through my land that prevents future development 27 

which greatly negatively impacts future taxes and tax revenue that could have 28 

been generated by the County and State but now will not. When you look at the 29 
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short blip of economic activity that the two years of temporary construction efforts 1 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 2 

and restrictions TransCanada is forcing upon us and Nebraska. 3 

Q: Do you have any concerns about the environmental impact of the proposed 4 

pipeline? 5 

A: Yes, I do.   6 

Q: What are some of those concerns? 7 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 8 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 9 

a detrimental impact upon the environment of my land specifically, as well as the 10 

lands near my land and surrounding the proposed pipeline route. 11 

Q: Do you have any other environmental concerns? 12 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 13 

construction and/or maintenance and operation. I am concerned about spills and 14 

leaks that TransCanada has had in the past and will have in the future. This could 15 

be catastrophic to my operations or others and to my county and the State. 16 

Q: Do you have any thoughts regarding if there would be an impact upon the 17 

natural resources on or near your property due to the proposed pipeline? 18 

A: Yes, I believe that any construction, operation, and/or maintenance of the 19 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 20 

resources of my land, and the lands near and surrounding the proposed pipeline 21 

route. 22 

Q: Do you have any worries about potential impacts from the proposed pipeline 23 

to the soil of your land, or land near you? 24 

A: Yes, I believe that any construction, operation, and/or maintenance of the 25 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 26 

land, as well as land along and surrounding the proposed pipeline route.  This 27 

includes, but is not limited to, the reasons that we discussed above of disturbing 28 

the soil composition and makeup as it has naturally existed for thousands and 29 
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millions of years during the construction process, and any future maintenance or 1 

removal process.  I’m gravely concerned about the fertility and the loss of 2 

economic ability of my property to grow the crops, or grow the grasses, or grow 3 

whatever it is at that time they exist on my property or that I may want to grow in 4 

the future, or that a future owner may want to grow.  The land will never be the 5 

same from as it exists now undisturbed to after it is trenched up for the proposed 6 

pipeline. 7 

Q: Do you have any concerns about the potential impact of the proposed pipeline 8 

upon the groundwater over your land, or surrounding lands? 9 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 10 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 11 

groundwater of not only under my land, but also near and surrounding the pipeline 12 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 13 

simple and it is simply too valuable to our State and the country to put at 14 

unreasonable risk. 15 

Q: Do you have any concern about the potential impact of the proposed pipeline 16 

upon the surface water on, or near or around your land? 17 

A: Yes, I have significant concerns that any construction, operation, and/or 18 

maintenance of the proposed Keystone XL Pipeline would have detrimental 19 

impact upon the surface water of not only within my property boundary, but along 20 

and near and surrounding the pipeline route, and in fact, across the state of 21 

Nebraska.   22 

Q: Do you have any concern about the potential impacts of the proposed pipeline 23 

upon the wildlife and plants, other than your growing crops on or near your 24 

land? 25 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 26 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 27 

wildlife and the plants, not only that are located on or can be found upon my land, 28 

but also near and along the proposed pipeline route. 29 
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Q: Do you have any concerns about the effects of the proposed pipeline upon the 1 

fair market value of your land? 2 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 3 

pipeline underneath and across and through my property will negatively affect the 4 

fair market value at any point in the future, especially at that point in which I 5 

would need to sell the property, or someone in my family would need to sell the 6 

property.  I do not believe, and certainly would not be willing to pay, the same 7 

price for land that had the pipeline located on it, versus land that did not.  I hope 8 

there is never a point where I’m in a position where I have to sell and have to 9 

realize as much value as I can out of my land.  But because it is my single largest 10 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 11 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 12 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 13 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 14 

not to mention all of the rights you give up by the nature of having the pipeline 15 

due to having the easement that we have previously discussed, for any reasonable 16 

person to think that the existence of the pipeline would not negatively affect my 17 

property’s value. 18 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 19 

testimony? 20 

A: Yes, I have. 21 

Q: Where have you seen that before? 22 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    23 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 24 

believe the portion of the alternative route in Nebraska essentially twins or 25 

parallels Keystone I.  26 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 27 

Application, and as found on Attachment No. 7, here to your testimony, is in 28 

the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe that the Keystone mainline alternative route as shown on 2 

Attachment No. 7 included with your testimony here is a major oil pipeline 3 

route that is in the public interest of Nebraska? 4 

A: No, I do not. 5 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 6 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe there is any potential route for the proposed Keystone XL 9 

Pipeline across, within, under, or through the State of Nebraska that is in the 10 

public interest of the citizens of Nebraska? 11 

A: No, I do not. 12 

Q: Why do you hold that belief? 13 

A: Because there simply is no public interest based on all of the factors that I am 14 

aware and that I have read and that I have studied that this Commission is to 15 

consider that would establish that a for-profit foreign-owned pipeline that simply 16 

crosses Nebraska because we are geographically in the way between where tar 17 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 18 

public interest of Nebraskans. We derive no benefit from this project. It is not for 19 

public use. Nebraska is simply in the way and when all considerations are taken in 20 

there is no net benefit of any kind for Nebraska should this project be placed in our 21 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 22 

the negative impacts and concerns. 23 

Q: What do you think about the applicant, TransCanada’s argument that it’s 24 

preferred route for its proposed Keystone XL Pipeline is in the public interest 25 

of Nebraska because it may bring temporary jobs during the construction 26 

phase to Nebraska? 27 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 28 

temporary or on a permanent basis, don’t come with a project that has all the 29 
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potential and foreseeable negative impacts, many of which we have discussed here 1 

and other witnesses throughout the course of this hearing have and will discuss.  If 2 

I decide to hire and employ someone to help me out in my farming or ranching 3 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 4 

to my land or my town or my county or my state.  And I’ve hired someone who is 5 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 6 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 7 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 8 

from TransCanada’s own statements that the jobs numbers they originally touted 9 

were determined to be a minute fraction of the permanent jobs that had been 10 

projected. According to their answer to our Interrogatory No. 191, TransCanada 11 

has created only thirty-four (34) jobs within Nebraska working specifically on 12 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 13 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 14 

Further, according to their answer to Interrogatory No. 199, TransCanada would 15 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 16 

constructed on its Preferred Route or its Mainline Alternative Route. 17 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 18 

because it would cross your land? 19 

A: No, absolutely not.  I am opposed to this project because it is not in the public 20 

interest, neither within my community nor within our state. 21 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 22 

was to cross someone else’s land? 23 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 24 

the fear and anxiety and potential foreseeable risks and negative impacts that this 25 

type of a project carrying this type of product brings foisted upon anyone in this 26 

state or any other state. 27 

Q: Do you think there is any intelligent route for the proposed Keystone XL 28 

Pipeline to cross the state of Nebraska? 29 
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A: I don’t believe there is an intelligent route because as I have stated I don’t believe 1 

this project anywhere within Nebraska is within the public interest.  However, if 2 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 3 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 4 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 5 

preferred route and the mainline alternative routes are economic liabilities our 6 

state cannot risk. 7 

Q: What do you rely upon to make that statement? 8 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 9 

already exists in that area is reason enough as it is not in our best interest or the 10 

public interests to have more major oil pipelines crisscrossing our state. Second, 11 

they have all the infrastructure already there in terms of relationships with the 12 

counties and local officials and first responders along that route. Third, they have 13 

already obtained easements from all the landowners along that route and have 14 

relationships with them. Fourth, that route avoids our most sensitive soils, the 15 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 16 

Aquifer. Sixth, they have already studied that route and previously offered it as an 17 

alternative. Seventh, it just makes the most sense that as a state we would have 18 

some intelligent policy of energy corridors and co-locating this type of 19 

infrastructure near each other. 20 

Q: Do you have any other concerns you would like to reiterate or can think of at 21 

this time you would like the Commissioners to understand? 22 

A: Yes. The product of this pipeline is for export markets and would not benefit 23 

Nebraska or the United States of America. The proposed jobs would be few for 24 

our “Nebraska workers” and only temporary. 25 

Q: Have you fully expressed each and every opinion, concern, or fact you would 26 

like the Public Service Commissioners to consider in their review of 27 

TransCanada’s Application? 28 
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A: No, I have not. I have shared that which I can think of as of the date I signed this 1 

document below but other things may come to me or my memory may be 2 

refreshed and I will add and address those things at the time of the Hearing in 3 

August and address any additional items at that time as is necessary. Additionally, 4 

I have not had an adequate amount of time to receive and review all of 5 

TransCanada’s answers to our discovery and the discovery of others so it was 6 

impossible to competently and completely react to that in my testimony here and I 7 

reserve the right to also address anything related to discovery that has not yet 8 

concluded as of the date I signed this document below. Lastly, certain documents 9 

requested have not yet been produced by TransCanada and therefore I may have 10 

additional thoughts on those I will also share at the hearing as needed. 11 

Q: What is it that you are requesting the Public Service Commissioners do in 12 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 13 

across Nebraska? 14 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 15 

a temporary job spike that this project may bring to a few counties and beyond the 16 

relatively small amount of taxes this proposed foreign pipeline would possibly 17 

generate.  And, instead think about the perpetual and forever impacts of this 18 

pipeline as it would have on the landowners specifically, first and foremost, but 19 

also thereby upon the entire state of Nebraska, and to determine that neither the 20 

preferred route nor the Keystone mainline alternative route are in the public 21 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 22 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 23 

an application for a route in Nebraska, that the only potential route that would 24 

make any intelligent sense whatsoever would be twinning or near paralleling of 25 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 26 

sense to add yet another major oil pipeline crisscrossing our state creating new 27 

pumping stations, creating new impacts on additional counties and communities 28 

and going through all of the court processes with myself and other landowners like 29 
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me when this applicant already has relationships with the landowners, the towns 1 

and the communities along Keystone I, and that Keystone I is firmly outside of the 2 

sand hills and a significantly further portion away from the heart of the Ogallala 3 

Aquifer than the preferred route or the Keystone mainline alternative route. 4 

Q: Are all of your statements in your testimony provided above true and 5 

accurate as of the date you signed this document to the best of your 6 

knowledge? 7 

A: Yes, they are. 8 

Q: Thank you, I have no further questions at this time and reserve the right to 9 

ask you additional questions at the August 2017 Hearing. 10 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Kenneth Prososki. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Nance County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Karen Prososki 16 
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Q: Is Attachment No. 2 to your testimony a true and accurate copy of a photo of 1 

your family? 2 

A: Yes. 3 

Q: Do you earn any income from this land? 4 

A: Yes. 5 

Q: Have you depended on the income from your land to support your livelihood 6 

or the livelihood of your family? 7 

A: Yes. 8 

Q: Have you ever in the past or have you thought about in the future leasing all 9 

or a portion of your land in question here? 10 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 11 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 12 

all the restrictions and risks and potential negative impacts to farming or ranching 13 

operations as opposed to land that did not have those same risks. If I was looking 14 

to lease or rent ground I would pay more for comparable non-pipeline land than I 15 

would for comparable pipeline land and I think most folks would think the same 16 

way. This is another negative economic impact that affects the landowner and the 17 

county and the state and will forever and ever should TransCanada’s preferred or 18 

mainline alternative routes be approved. If they were to twin or closely parallel to 19 

Keystone I the vast majority of landowners would be those that already have a 20 

pipeline so there would be considerable less new incremental negative impacts. 21 

Q: Do you have similar concerns about selling the land? 22 

A: Well I hope not to have to sell the land in my lifetime but times change and you 23 

never know what is around the corner and yes I am concerned that if another piece 24 

of ground similar to mine were for sale and it did not have the pipeline and mine 25 

did that I would have a lower selling price. I think this would be true for pipeline 26 

ground on both the preferred and mainline alternative routes. 27 

Q:  What is your intent with your land after you die? 28 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 3, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 
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A: Yes, it is.  1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of about 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 



13 
 

Regardless, if Landowner has taken prior steps relative to their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at anytime 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement?  3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: The pipeline crosses through one mile of our property. It will be only 1100 feet 1 

from our home and wells for us and our livestock. Our land is sub-irrigated and 2 

our water table is usually 3-4 feet in the spring of the year, and in some years 3 

higher than that. With that being said, that means this tar sands benzene carrying 4 

pipe, one third will be dangerous chemicals, placed at a depth of seven feet will be 5 

in our water table.  6 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 7 

crude oil pipeline in its preferred location, or ultimate location across the 8 

state of Nebraska? 9 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 10 

or even bullied around and being made to feel scared that they did not have any 11 

options but to sign whatever papers TransCanada told them they had to. I am 12 

aware of folks being threatened that their land would be taken if they didn’t follow 13 

what TransCanada was saying. I am aware of tactics to get people to sign 14 

easements that I don’t believe have any place in Nebraska or anywhere such as 15 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 16 

landowners and convince them they should sign TransCanada’s easement 17 

agreements. I am aware of older folks and widows or widowers feeling they had 18 

no choice but to sign TransCanada’s Easement and they didn’t know they could 19 

fight or stand up for themselves. From a more practical standpoint, I am worried 20 

that according to their answer to our Interrogatory No. 211, TransCanada only 21 

owns and operates one (1) major oil pipeline. They simply do not have the 22 

experience with this type of pipeline and that scares me. There are others but that 23 

is what I can recollect at this time and if I remember more or my recollection is 24 

refreshed I will share those with the Commissioners at the Hearing in August. 25 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 26 

landowner is reasonable or just? 27 

A: No, I do not. 28 
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Q: Do you have any concern about limitations that the construction of this 1 

proposed pipeline across your affected land would prevent construction of 2 

future structures upon the portion of your land affected by the proposed 3 

easement and immediately surrounding areas? 4 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 5 

structures directly across or touching the easement, and it would be unwise and I 6 

would be uncomfortable to build anything near the easement for fear of being 7 

blamed in the future should any damage or difficulty result on my property in 8 

regards to the pipeline. 9 

Q: Do you think such a restriction would impact you economically? 10 

A: Well yes, of course.   11 

Q: How do you think such a restriction would impact you economically? 12 

A: The future of this land may not be exactly how it’s being used as of this moment, 13 

and having the restrictions and limiting my ability to develop my land in certain 14 

ways presents a huge negative economic impact on myself, my family, and any 15 

potential future owner of the property. You have no idea how I or the future owner 16 

may want to use this land in the future or the other land across Nebraska 17 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 18 

ago it would have been hard to imagine all the advances that we have now or how 19 

things change. Because the Easement is forever and TransCanada gets the rights in 20 

my land forever we have to think with a very long term view. By placing their 21 

pipeline on under across and through my land that prevents future development 22 

which greatly negatively impacts future taxes and tax revenue that could have 23 

been generated by the County and State but now will not. When you look at the 24 

short blip of economic activity that the two years of temporary construction efforts 25 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 26 

and restrictions TransCanada is forcing upon us and Nebraska. 27 

Q: Do you have any concerns about the environmental impact of the proposed 28 

pipeline? 29 
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A: Yes, I do.   1 

Q: What are some of those concerns? 2 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 3 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 4 

a detrimental impact upon the environment of my land specifically, as well as the 5 

lands near my land and surrounding the proposed pipeline route. 6 

Q: Do you have any other environmental concerns? 7 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 8 

construction and/or maintenance and operation. I am concerned about spills and 9 

leaks that TransCanada has had in the past and will have in the future. This could 10 

be catastrophic to my operations or others and to my county and the State. 11 

Q: Do you have any thoughts regarding if there would be an impact upon the 12 

natural resources on or near your property due to the proposed pipeline? 13 

A: Yes, I believe that any construction, operation, and/or maintenance of the 14 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 15 

resources of my land, and the lands near and surrounding the proposed pipeline 16 

route. 17 

Q: Do you have any worries about potential impacts from the proposed pipeline 18 

to the soil of your land, or land near you? 19 

A: Yes, I believe that any construction, operation, and/or maintenance of the 20 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 21 

land, as well as land along and surrounding the proposed pipeline route.  This 22 

includes, but is not limited to, the reasons that we discussed above of disturbing 23 

the soil composition and makeup as it has naturally existed for thousands and 24 

millions of years during the construction process, and any future maintenance or 25 

removal process.  I’m gravely concerned about the fertility and the loss of 26 

economic ability of my property to grow the crops, or grow the grasses, or grow 27 

whatever it is at that time they exist on my property or that I may want to grow in 28 

the future, or that a future owner may want to grow.  The land will never be the 29 
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same from as it exists now undisturbed to after it is trenched up for the proposed 1 

pipeline. 2 

Q: Do you have any concerns about the potential impact of the proposed pipeline 3 

upon the groundwater over your land, or surrounding lands? 4 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 5 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 6 

groundwater of not only under my land, but also near and surrounding the pipeline 7 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 8 

simple and it is simply too valuable to our State and the country to put at 9 

unreasonable risk. 10 

Q: Do you have any concern about the potential impact of the proposed pipeline 11 

upon the surface water on, or near or around your land? 12 

A: Yes, I have significant concerns that any construction, operation, and/or 13 

maintenance of the proposed Keystone XL Pipeline would have detrimental 14 

impact upon the surface water of not only within my property boundary, but along 15 

and near and surrounding the pipeline route, and in fact, across the state of 16 

Nebraska.   17 

Q: Do you have any concern about the potential impacts of the proposed pipeline 18 

upon the wildlife and plants, other than your growing crops on or near your 19 

land? 20 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 21 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 22 

wildlife and the plants, not only  that are located on or can be found upon my land, 23 

but also near and along the proposed pipeline route. 24 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 25 

fair market value of your land? 26 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 27 

pipeline underneath and across and through my property will negatively affect the 28 

fair market value at any point in the future, especially at that point in which I 29 
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would need to sell the property, or someone in my family would need to sell the 1 

property.  I do not believe, and certainly would not be willing to pay, the same 2 

price for land that had the pipeline located on it, versus land that did not.  I hope 3 

there is never a point where I’m in a position where I have to sell and have to 4 

realize as much value as I can out of my land.  But because it is my single largest 5 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 6 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 7 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 8 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 9 

not to mention all of the rights you give up by the nature of having the pipeline 10 

due to having the easement that we have previously discussed, for any reasonable 11 

person to think that the existence of the pipeline would not negatively affect my 12 

property’s value. 13 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 14 

testimony? 15 

A: Yes, I have. 16 

Q: Where have you seen that before? 17 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    18 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 19 

believe the portion of the alternative route in Nebraska essentially twins or 20 

parallels Keystone I.  21 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 22 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 23 

A: No, I do not. 24 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 25 

Application, and as found on Attachment No. 6, here to your testimony, is in 26 

the public interest of Nebraska? 27 

A: No, I do not. 28 
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Q: Do you believe that the Keystone mainline alternative route as shown on 1 

Attachment No. 7 included with your testimony here is a major oil pipeline 2 

route that is in the public interest of Nebraska? 3 

A: No, I do not. 4 

Q: Do you believe there is any potential route for the proposed Keystone XL 5 

Pipeline across, within, under, or through the State of Nebraska that is in the 6 

public interest of the citizens of Nebraska? 7 

A: No, I do not. 8 

Q: Why do you hold that belief? 9 

A: Because there simply is no public interest based on all of the factors that I am 10 

aware and that I have read and that I have studied that this Commission is to 11 

consider that would establish that a for-profit foreign-owned pipeline that simply 12 

crosses Nebraska because we are geographically in the way between where tar 13 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 14 

public interest of Nebraskans. We derive no benefit from this project. It is not for 15 

public use. Nebraska is simply in the way and when all considerations are taken in 16 

there is no net benefit of any kind for Nebraska should this project be placed in our 17 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 18 

the negative impacts and concerns. 19 

Q: What do you think about the applicant, TransCanada’s argument that its 20 

preferred route for its proposed Keystone XL Pipeline is in the public interest 21 

of Nebraska because it may bring temporary jobs during the construction 22 

phase to Nebraska? 23 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 24 

temporary or on a permanent basis, don’t come with a project that has all the 25 

potential and foreseeable negative impacts, many of which we have discussed here 26 

and other witnesses throughout the course of this hearing have and will discuss.  If 27 

I decide to hire and employ someone to help me out in my farming or ranching 28 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 29 
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to my land or my town or my county or my state.  And I’ve hired someone who is 1 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 2 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 3 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 4 

from TransCanada’s own statements that the jobs numbers they originally touted 5 

were determined to be a minute fraction of the permanent jobs that had been 6 

projected. According to their answer to our Interrogatory No. 191, TransCanada 7 

has created only thirty-four (34) jobs within Nebraska working specifically on 8 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 9 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 10 

Further, according to their answer to Interrogatory No. 199, TransCanada would 11 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 12 

constructed on its Preferred Route or its Mainline Alternative Route. 13 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 14 

because it would cross your land? 15 

A: No, absolutely not.  I am opposed to this project because it is not in the public 16 

interest, neither within my community nor within our state. 17 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 18 

was to cross someone else’s land? 19 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 20 

the fear and anxiety and potential foreseeable risks and negative impacts that this 21 

type of a project carrying this type of product brings foisted upon anyone in this 22 

state or any other state. 23 

Q: Do you think there is any intelligent route for the proposed Keystone XL 24 

Pipeline to cross the state of Nebraska? 25 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 26 

this project anywhere within Nebraska is within the public interest.  However, if 27 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 28 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 29 
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would be to twin or closely parallel the existing Keystone I Pipeline. Both the 1 

preferred route and the mainline alternative routes are economic liabilities our 2 

state cannot risk. 3 

Q: What do you rely upon to make that statement? 4 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 5 

already exists in that area is reason enough as it is not in our best interest or the 6 

public interests to have more major oil pipelines crisscrossing our state. Second, 7 

they have all the infrastructure already there in terms of relationships with the 8 

counties and local officials and first responders along that route. Third, they have 9 

already obtained easements from all the landowners along that route and have 10 

relationships with them. Fourth, that route avoids our most sensitive soils, the 11 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 12 

Aquifer. Sixth, they have already studied that route and previously offered it as an 13 

alternative. Seventh, it just makes the most sense that as a state we would have 14 

some intelligent policy of energy corridors and co-locating this type of 15 

infrastructure near each other. 16 

Q: Do you have any other concerns you would like to reiterate or can think of at 17 

this time you would like the Commissioners to understand? 18 

A: Yes. The pipeline would expose our very super sandy soil, and would not grow 19 

back to grass due to the pipeline heat. TransCanada also wants to destroy 300 feet 20 

of a well-established shelter belt, 5 rows at least. This belt is used for wind erosion 21 

and to protect our cattle. We are concerned and against the Pipeline being placed 22 

in our water supply because of the corrosive nature of our soil and water on the 23 

steel being used.  We are afraid in time the steel pipe will corrode and contaminate 24 

our fresh water supply. We no longer have steel casings for irrigation, stock or any 25 

other wells that are all PVC pipe. Our steel columns in our irrigation wells or stock 26 

wells need to be serviced, and/or replaced every ten to fifteen years. I have 27 

enclosed a picture of a 15 year old steel pipe from a 5hp submersible pump that we 28 

use for water. It deteriorated to a point where we had to replace it with PVC pipe.  29 
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I have also enclosed pictures of steel posts, galvanized pipe, and other posts to 1 

show the corrosive process.  Even products with a special sealant corrode.  The 20 2 

miles between the Loup River and the Platte River have the same issues of the 3 

corroding. This can be verified by Grosch Irrigation at Silver Creek, Nebraska. 4 

TransCanada claims their sensors can detect a small leak, but all leaks have been 5 

landowners and farmers, NOT SENSORS! We are very concerned for us and our 6 

family’s future of being able to continue our family farm operations with the threat 7 

of benzene leaking into our ground water.  There is no way to detect a small leak 8 

in this pipe which will be placed directly into our water table.  At 160 degrees, and 9 

1600 pounds of pressure, any poor weld or flaw in pipe will contaminate our clean 10 

water and of Nebraska to the KXL Pipeline out of the aquifer and twin it with the 11 

Keystone One, where they have from 50 to 300 feet of soil before they are in 12 

ground water. One more of our concerns is the proposed pumping station is only 2 13 

miles from the Loup River, and by a water drain which flows directly into the 14 

Loup River. Any leak or spill will cause major contamination to our water supply. 15 

Once in the water supply of the Loup River, it will contaminate the city of 16 

Columbus, Nebraska by way of the river and Cornhusker Public Power canal. The 17 

canal is only three miles east of this benzene carrying pipeline.   18 

Q: Have you fully expressed each and every opinion, concern, or fact you would 19 

like the Public Service Commissioners to consider in their review of 20 

TransCanada’s Application? 21 

A: No, I have not. I have shared that which I can think of as of the date I signed this 22 

document below but other things may come to me or my memory may be 23 

refreshed and I will add and address those things at the time of the Hearing in 24 

August and address any additional items at that time as is necessary. Additionally, 25 

I have not had an adequate amount of time to receive and review all of 26 

TransCanada’s answers to our discovery and the discovery of others so it was 27 

impossible to competently and completely react to that in my testimony here and I 28 

reserve the right to also address anything related to discovery that has not yet 29 
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concluded as of the date I signed this document below. Lastly, certain documents 1 

requested have not yet been produced by TransCanada and therefore I may have 2 

additional thoughts on those I will also share at the hearing as needed. 3 

Q: What is it that you are requesting the Public Service Commissioners do in 4 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 5 

across Nebraska? 6 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 7 

a temporary job spike that this project may bring to a few counties and beyond the 8 

relatively small amount of taxes this proposed foreign pipeline would possibly 9 

generate.  And, instead think about the perpetual and forever impacts of this 10 

pipeline as it would have on the landowners specifically, first and foremost, but 11 

also thereby upon the entire state of Nebraska, and to determine that neither the 12 

preferred route nor the Keystone mainline alternative route are in the public 13 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 14 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 15 

an application for a route in Nebraska, that the only potential route that would 16 

make any intelligent sense whatsoever would be twinning or near paralleling of 17 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 18 

sense to add yet another major oil pipeline crisscrossing our state creating new 19 

pumping stations, creating new impacts on additional counties and communities 20 

and going through all of the court processes with myself and other landowners like 21 

me when this applicant already has relationships with the landowners, the towns 22 

and the communities along Keystone I, and that Keystone I is firmly outside of the 23 

sand hills and a significantly further portion away from the heart of the Ogallala 24 

Aquifer than the preferred route or the Keystone mainline alternative route. 25 

Q: Are all of your statements in your testimony provided above true and 26 

accurate as of the date you signed this document to the best of your 27 

knowledge? 28 

A: Yes, they are. 29 
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Q: Thank you, I have no further questions at this time and reserve the right to 1 

ask you additional questions at the August 2017 Hearing. 2 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 

 

 

8:15-cv-00403   Doc # 1   Filed: 11/03/15   Page 1 of 5 - Page ID # 1



2 
 

GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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