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Q: Please state your name.

A: My name is Bonny J. Kilmurry

Q: Are you an intervener in the Public Service Commission’s proceedings
regarding TransCanada’s application for approval of its proposed Keystone
XL tar sands pipeline across Nebraska?

A: Yes, | am.

Q: Do you own land in Nebraska, either directly or through an entity of which
you are an owner that could be affected by the proposed TransCanada
Keystone XL pipeline?

A: Yes, | do and it is located in Holt County.

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial
photo(s) of your land in question here with the area of the proposed KXL
pipeline depicted?

A: Yes.

What do you do for a living?
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Ranching.

If you are you married tell us your spouse’s name please?

Richard Kilmurry.

If you have children how many do you have?

We have 4 children.

If you have grandchildren how many do you have?

We have 3 grandchildren, 2 step grandchildren.

Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you
and or your family?

Yes.

How long the land has been in your family?

Nearly 100 years. Some land has been in Kilmurry family since 1918. Even as a
boy Frank Kilmurry did chores. Unlike his father Frank decided against farming
and chose ranching. As Frank first started-the drought of the 30’s and the dust
bowl didn’t make this easy. Life had some struggles as money was tight. He
married Rosemary Troshynski in 1943. Rosemary taught school for 5 years. Frank
Kilmurry’s lived on section 33, township 32, range 14 and raised their family.
Frank bred Hereford cattle later changed to Angus/Hereford cross. The 7 children
attended Celia school and into Atkinson for high school. Kilmurrys were active 4-
H members, enjoyed horses, bird watching and gardening. They spent many hours
during summer haying and enjoyed fishing. Frank and Rosemary enjoyed visits
from relatives and friends, they especially enjoyed 23 grandkids and great
grandkids visits. | joined this family in 1976. Richard and | delight in visits from
our children and the grandkids.

Do you earn any income from this land?

Yes.

Have you depended on the income from your land to support your livelihood

or the livelihood of your family?
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Yes. Importance of this land-so many memories because we too raised our kids on
the same acres. Rich with “first” memories. With each improvement our goal was
to add value, never diminish the land value. We added wells, fences and dams, by
taking care of the ground we rest assured the land will sustain us and our heirs.
Have you ever in the past or have you thought about in the future leasing all
or a portion of your land in question here?

Yes, | have thought of it and that concerns me. | am concerned that a prospective
tenant may try to negotiate a lower price for my land if it had the pipeline on it and
all the restrictions and risks and potential negative impacts to farming or ranching
operations as opposed to land that did not have those same risks. If I was looking
to lease or rent ground | would pay more for comparable non-pipeline land than |
would for comparable pipeline land and I think most folks would think the same
way. This is another negative economic impact that affects the landowner and the
county and the state and will forever and ever should TransCanada’s preferred or
mainline alternative routes be approved. If they were to twin or closely parallel to
Keystone | the vast majority of landowners would be those that already have a
pipeline so there would be considerable less new incremental negative impacts.

Do you have similar concerns about selling the land?

Well | hope not to have to sell the land in my lifetime but times change and you
never know what is around the corner and yes | am concerned that if another piece
of ground similar to mine were for sale and it did not have the pipeline and mine
did that I would have a lower selling price. | think this would be true for pipeline
ground on both the preferred and mainline alternative routes.

What is your intent with your land after you die?

Like I said | hope not to have to sell and | hope that it stays in the family for years
to come but | have thought about getting out if this pipeline were to come through.
Are you aware that the preferred route of TransCanada’s Keystone XL
Pipeline would cross the land described above and owned by you?

Yes.
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Were you or an entity for which you are a member, shareholder, or director
previously sued by TransCanada Keystone Pipeline, LP?

Yes, we were in 2015. TransCanada Keystone Pipeline LP sued us by filing a
petition for condemnation against our land so it could place its proposed pipeline
within an easement that it wanted to take from us on our land.

Did you defend yourself and your land in that condemnation action?

Yes, we did. We hired lawyers to defend and protect us and we incurred legal fees
and expenses in our resistance of TransCanada’s lawsuit against us.

Has TransCanada reimbursed you for any of your expenses or costs for fees
incurred?

No, they have not.

In its lawsuit against you, did TransCanada identify the amount of your
property that it wanted to take for its proposed pipeline?

The lawsuit against us stated they would take the amount of property that is
reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant
and equipment reasonably necessary to operate the pipeline.

Did TransCanada define what they meant by “property that is reasonably
necessary”?

No, they did not.

Did TransCanada in its lawsuit against you, identify the eminent domain
property portion of your land?

Yes, they did.

Did TransCanada describe what rights it proposed to take related to the
eminent domain property on your land?

Yes, they did.

What rights that they proposed to take did they describe?

TransCanada stated that the eminent domain property will be used to “lay, relay,
operate, and maintain the pipeline and the plant and equipment reasonably

necessary to operate the pipeline, specifically including surveying, laying,



constructing, inspecting, maintaining, operating, repairing, replacing, altering,
reconstructing, removing and abandoning one pipeline, together with all fittings,
cathodic protection equipment, pipeline markers, and all their equipment and
appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon,
petroleum products, and all by-products thereof.”

Prior to filing an eminent domain lawsuit to take your land that
TransCanada identified, do you believe they attempted to negotiate in good
faith with you?

No, I do not.

Did TransCanada at any time approach you with or deliver to you their
proposed easement and right-of-way agreement?

Yes, they did.

At the time you reviewed TransCanada’s easement and right-of-way
agreement, did you understand that they would be purchasing a fee title
interest in your property or that they were taking something else?

| understood that they proposed to have the power to take both a temporary
construction easement that could last for a certain period of time and then also a
permanent easement which they described to be 50 feet across or in width, and
that would run the entire portion of my property from where a proposed pipeline
would enter my property until where it would exit the property.

Is the document included with your testimony here as Attachment No. 3, a
true and accurate copy of TransCanada’s proposed Easement and Right-of-
Way agreement that they included with their condemnation lawsuit against
you?

Yes, it is.

Have you had an opportunity to review TransCanada’s proposed Easement
and Right-of-Way agreement?

Yes, | have.
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What is your understanding of the significance of the Easement and Right-of-
Way agreement as proposed by TransCanada?

My understanding is that this is the document that will govern all of the rights and
obligations and duties as well as the limitations of what | can and cannot do and
how | and any future landowner and any person | invite to come onto my property
must behave as well as what TransCanada is and is not responsible for and how
they can use my land.

After reviewing TransCanada’s proposed Easement and Right-of-Way
agreement do you have any concerns about any portions of it or any of the
language either included in the document or missing from the proposed
document?

Yes, | have a number of significant concerns and worries about the document and
how the language included and the language not included potentially negatively
impacts my land and thereby potentially negatively impacts my community and
my state.

I would like you to walk the Commissioners through each and every one of
your concerns about TransCanada’s proposed Easement and Right-of-Way
agreement so they can develop an understanding of how that language and
the terms of that contract, in your opinion, potentially negatively impacts you
and your land. So, if you can start at the beginning of that document and
let’s work our way through it, okay?

Yes, I’'ll be happy to express my concerns about TransCanada’s proposed
Easement and Right-of-Way agreement and how it negatively could affect my
property rights and my economic interests.

Okay, let’s start with your first concern please.

The very first sentence talks about consideration or how much money they will
pay to compensate me for all of the known and unknown affects and all of the

rights | am giving up and for all the things they get to do to my land and for what
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they will prevent me from doing on my land and they only will pay me one time at
the signing of the easement agreement. That is a huge problem.

Explain to the Commissioners why that is a problem.

It is not fair to the landowner, the county, or the State. It is not fair to the
landowner because they want to have my land forever for use as they see fit so
they can make a daily profit from their customers. If |1 was to lease ground from
my neighbor | would typically pay twice a year every year as long as they granted
me the rights to use their land. That only makes sense — that is fair. If | was going
to rent a house in town | would typically pay monthly, every month until | gave up
my right to use that house. By TransCanada getting out on the cheap and paying
once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax
revenue collection on the money | would be paid and then pay taxes on and
contribute to this state and this country. It is money | would be putting back into
my local community both spending and stimulating the local economy and
generating more economic activity right here. Instead TransCanada’s shareholders
keep all that money and it never finds its way to Nebraska.

What is your next concern?

The first paragraph goes on to say Grantor, which is me the landowner, “does
hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a
limited partnership...” and | have no idea who that really is. | have no idea who is
forcing this pipeline on us or who the owners of the entities are, or what are the
assets backing this limited partnership, or who the general partner is, or who all
the limited partners are, and who makes up the ownership of the these partners or
the structure or any of the basic things you would want to know and understand if
you would want to do business with such an outfit. According to TransCanada’s
answer to our Interrogatory No. 28, as of the date | signed this testimony, a limited
liability company called TransCanada Keystone Pipeline GP, LLC is the general

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so
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basically nothing. That is really scary since the general partner has the liability but
virtually none of the ownership and who knows if it has any other assets.

Do you think it is in the public interest of Nebraska to not be one-hundred
percent clear on exactly who could become the owner of over 275 miles of
Nebraska land?

No.

Do you think it is in the public interest of Nebraska to not be one-hundred
percent clear on exactly who will be operating and responsible for
approximately 275 miles of tar sands pipeline underneath and through
Nebraska land?

No.

Okay, let’s continue please with your concerns of the impacts upon your land
and the State of Nebraska of TransCanada’s easement terms.

Yes, so the next sentence talks about “...its successors and assigns (hereinafter
called “Grantee”)...” and this concerns me because it would allow my easement to
be transferred or sold to someone or some company or country or who knows what
that | don’t know and who we may not want to do business with. This pipeline
would be a huge asset for TransCanada and if they can sell to the highest bidder
that could have terrible impacts upon all of Nebraska depending upon who may
buy it and | don’t know of any safeguards in place for us or the State to veto or
have any say so in who may own, operate, or be responsible for this pipeline in the
future.

Do you think that type of uncertainty and lack of control over a major piece
of infrastructure crossing our State is in the public interest?

No, certainly not, in fact, just the opposite.

What’s next?

Then it says “...a perpetual permanent easement and right-of-way...” and this

really concerns me. Why does the easement and right-of-way have to be perpetual
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and permanent? That is the question myself and my family want an answer to.
Perpetual to me is like forever and that doesn’t make sense.

Why doesn’t a perpetual Easement and Right-of-Way make sense to you?

For many reasons but mostly because the tar sands are finite. | am unaware of any
data proving there is a perpetual supply of tar sands. I am not aware in
TransCanada’s application where it proves there is a perpetual necessity for this
pipeline. My understanding of energy infrastructure like wind towers is they have
a decommission plan and actually take the towers down when they become
obsolete or no longer needed. Nothing manmade lasts forever. My land however
will, and I want my family or future Nebraska families to have that land as
undisturbed as possible and it is not in my interest or the public interest of
Nebraska to be forced to give up perpetual and permanent rights in the land for
this specific kind of pipeline project.

Okay, what is your next concern?

The easement language includes all these things TransCanada can do and it says
“...abandoning in place...” so they can just leave this pipeline under my ground
until the end of time just sitting there while they are not using it, but I am still
prevented from doing on my land and using my land what | would like. If | owned
a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting
there. It doesn’t make sense and it scares me and it is not in my interest or the
public interest of Nebraska to allow this.

Now it looks like we are ready to go to the second page of the Easement is that
right?

Yes.

So now on the second page of the Easement what are your concerns?

Here the Easement identifies a 24-month deadline to complete construction of the
pipeline but has caveats that are undefined and ambiguous. The 24-month period
starts to run from the moment “actual pipeline installation activities” begin on

Landowners property. It appears that TransCanada would define this phrase as
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needed. It would be wise to explain what types of TransCanada action constitutes
“installation activity” For instance, would the placement and storage of an
excavator or other equipment on or near the Easement property be an activity or
would earth have to be moved before the activity requirement is triggered. This
vague phrase is likely to lead to future disputes and litigation that is not in the best
interest of the welfare of Nebraska and would not protect property interests. The
24-months can also be extended in the case of “force majeure.” My understanding
Is that force majeure is often used to insulate a party to a contract when events
occur that are completely out of their control. In TransCanada’s easement this is
expanded to include “without limitation...availability of labor and materials.”
Extending this language to labor and materials is problematic because these are
two variables that TransCanada does have some or significant control over and to
allow extension of the 24-month period over events not truly out of the control of
TransCanada and without further provision for compensation for the Landowner is
not conducive to protection of property rights.

Okay, what is your next concern?

Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of
TransCanada and Landowner. In 1.A., the first sentence discusses “commercially
reasonable costs and expenses” will pay for damages caused but then limits
TransCanada’s liability to certain circumstances. There is no definition of
“commercially reasonable” and no stated right that the Landowner would get to
determine the amounts of cost or expense that is “commercially reasonable.”
TransCanada excepts out from their liability any damages that are caused by
Landowner’s negligence or the negligence of anyone ever acting on the behalf of
Landowner. It is understandable that if the Landowner were to willfully and
intentionally cause damages to the pipeline that Landowner should be liable.
However, anything short of willful misconduct should be the lability of
TransCanada who is subjecting the pipeline on the Landowner and who is making

a daily profit from that pipeline. When evaluating the impact on property rights of
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this provision, you must consider the potentially extremely expensive fight a
Landowner would have over this question of whether or not damage was an act of
negligence. Putting this kind of potential liability upon the Landowner is
incredibly problematic and is detrimental to the protection of property rights. |
don’t think this unilateral power which | can’t do anything about as the landowner
is in the best economic interest of the land in question or the State of Nebraska for
landowners to be treated that way.

Is there any specific event or example you are aware of that makes this
concern more real for you?

Yes, one need not look further than a November 3, 2015 lawsuit filed against
Nemaha County, Nebraska landowner farmers who accidently struck two
Magellan Midstream Partners, LP pipelines, one used to transport a mixture of
gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged
negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate
copy of the Federal Court Complaint is here as Attachment No. 4.

What is your next concern with the Easement language?

Paragraph 3 states that Landowner can farm on and otherwise use their property as
they choose unless 1) any Landowner use interferes in any way with
TransCanada’s exercise of any of its rights within the Easement, or 2)
TransCanada decides to take any action on the property it deems necessary to
prevent injury, endangerment or interference with anything TransCanada deems
necessary to do on the property. Landowner is also forbidden from excavating
without prior authorization by TransCanada. So my understanding is that
TransCanada will unilaterally determine what Landowner can and can’t do based
upon how TransCanada chooses to define the terms in paragraph 3. TransCanada
could also completely deny my request to excavate. Further, TransCanada retains
all “privileges necessary or convenient for the full use of the rights” granted to
them in the Easement. Again, TransCanada unilaterally can decide to the

detriment of the property rights of Landowner what TransCanada believes is
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necessary or convenient for it. And there is no option for any additional
compensation to landowner for any right exercised by TransCanada that leads to
the removal of trees or plants or vegetation or buildings or structures or facilities
owned by Landowner of any kind. Such undefined and unilateral restrictions and
rights without having to compensate Landowner for such further destruction or
losses are not conducive to the protection of property rights or economic interest.
What is the next concern you have?

The Easement also allows some rights for Landowner but restricts them at the
same time and again at the sole and unilateral decision making of TransCanada.
TransCanada will determine if the actions of Landowner might in anyway
endanger or obstruct or interfere with TransCanada’s full use of the Easement or
any appurtenances thereon to the pipeline itself or to their access to the Easement
or within the Easement and TransCanada retains the right at any time, whether
during growing season or not, to travel “within and along Easement Area on foot
or in vehicle or machinery...” Further at TransCanada’s sole discretion it will
retain the rights to prevent any landowner activity that it thinks may “unreasonably
impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such
undefined and unilateral restrictions are not conducive to the protection of
property rights or economic interest.

What is the next concern you have with the Easement language?

The Easement allows TransCanada sole discretion to burn or chip or bury under
Landowner’s land any debris of any kind without any input or power of
Landowner to demand an alternative method or location of debris disposal. Such
unilateral powers would negatively affect Landowners property are not conducive
to the protection of property rights or economic interest.

What is the next concern you have with the Easement language?

Again, undefined terms leave a lot of room for confusion. What does the phrase
“where rock is encountered” mean and why does TransCanada solely get to

determine whether or not this phrase is triggered. This phrase could be used to
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justify installing the pipeline 24 inches beneath the surface. The ability to use this
provision to minimal locate the pipeline at a depth of 24 inches could negatively
affect Landowners property are not conducive to the protection of property rights.
A shallow pipeline is much more likely to become a danger and liability in the
future given farming operations and buried irrigation lines and other factors
common to the current typical agricultural uses of the land in question impacted
by TransCanada’s preferred pipeline route.

What is the next concern you have with the Easement language?

There are more vague concepts solely at the determination of TransCanada such as
“as nearly as practicable” and “pre-construction position” and “extent reasonably
possible.” There is nothing here that defines this or provides a mechanism for
documenting or memorializing *“pre-construction position” so as to minimize
costly legal battles or wasted Landowner time attempting to recreate the soil
condition on their fields or pasture. Such unilateral powers would negatively affect
Landowners property are not conducive to the protection of property rights or
economic interest.

What is the next concern you have with the Easement language?

TransCanada maintains the unilateral right to abandon the pipeline and all
appurtenances thereto in place on, under, across, or through Nebraska land at any
time it chooses. There is no provision for Landowner compensation for such
abandonment nor any right for the Landowner to demand removal. Such unilateral
powers would negatively affect Landowners property are not conducive to the
protection of property rights or economic interest.

What is the next concern you have with the Easement language?

TransCanada has the power to unilaterally move or modify the location of any
Easement area whether permanent or temporary at their sole discretion.
Regardless, if Landowner has taken prior steps relative to their property in
preparation or planning of TransCanada’s taking of the initial easement area(s),

the language here does not require TransCanada to compensate the Landowner if
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they decide to move the easement anywhere on Landowners property. Such
unilateral powers would negatively affect Landowners property are not conducive
to the protection of property rights or economic interests.
What is the next concern you have with the Easement language?
The Easement requires that all of the burdens and restrictions upon Landowner to
transfer and be applicable to any future owner of the Land in question without the
ability of the future Landowner to modify or negotiate any of the language in
question to which it will be held to comply.
What is the next concern you have with the Easement language?
The Easement allows TransCanada to assign, transfer, or sell any part of the
Easement to any person, company, country, etc. at their sole discretion at anytime
to anyone. This also means that any buyer of the easement could do the same to a
third buyer and so on forever. There is no change of control or sale provision in
place to protect the Landowner or Nebraska or to provide compensation for such
change of control or ownership. It is not conducive to the protection of property
rights or economic interests to allow unilateral unrestricted sale of the Easement
thereby forcing upon the Landowner and our State a new unknown Easement
owner.
What is the next concern you have with the Easement language?
There are many terms in the Easement that are either confusing or undefined terms
that are without context as to whether or not the Landowner would have any say
so in determining what these terms mean or if the evaluation is solely in
TransCanada’s control. Some of these vague undefined terms are as follows:

I. “pipeline installation activities”

ii. “availability of labor and materials”

iii.“commercially reasonable costs and expenses”

iv. “reasonably anticipated and foreseeable costs and expenses”

v. “yield loss damages”

vi. “diminution in the value of the property”
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Vii. “substantially same condition
Viii. “an actual or potential hazard”
ix. “efficient”

X. “convenient”

Xi.“endangered”

Xii. “obstructed”

Xiii. “injured”

Xiv. “interfered with”

XV. “Impaired”

XVi. “suitable crossings”

XVii. “where rock is encountered”
XViii. “as nearly as practicable”
XiX. “pre-construction position”
XX. “pre-construction grade”

XXI. “various engineering factors”

Each one of these above terms and phrases as read in the context of the Easement
could be problematic in many ways. Notably, undefined terms tend to only get
definition in further legal proceedings after a dispute arises and the way the
Easement is drafted, TransCanada has sole power to determine when and if a
particular situation conforms with or triggers rights affected by these terms. For
instance, “yield loss damages” should be specifically defined and spelled out
exactly how the landowner is to be compensated and in what events on the front
end. | can’t afford to fight over this after the damage has occurred. Unfortunately,
the Landowner is without contractual rights to define these terms or determine
when rights related to them trigger and what the affects may be.

Do you have any other concerns about the Easement language that you can
think of at this time?

| reserve the right to discuss any additional concerns that | think of at the time of

my live testimony in August.
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Based upon what you have shared with the Commission above regarding
TransCanada’s proposed Easement terms and agreement, do you believe
those to be reasonable or just, under the circumstances of the pipeline’s
impact upon you and your land?

No, | do not believe those terms to be reasonable or just for the reasons that we
discussed previously.

Did TransCanada ever offer you financial compensation for the rights that
they sought to obtain in your land, and for what they sought to prevent you
and any future land owner of your property from doing in the future?

Yes, we received an offer from them.

As the owner of the land in question and as the person who knows it better
than anyone else, do you believe that TransCanada offered you just, or fair,
compensation for all of what they proposed to take from you so that their tar
sands pipeline could be located across your property?

No, | do not. Not at any time has TransCanada, in my opinion, made a fair or just
offer for all the potential impacts and effects and the rights that I’m giving up, and
what we will be prevented from doing in the future and how their pipeline would
impact my property for ever and ever.

Has TransCanada at any time offered to compensate you annually, such as
wind farm projects do, for the existence of their potential tar sands pipeline
across your property.

No, never.

At any time did TransCanada present you with or request that you, as the
owner of the land in question, sign and execute a document called, “Advanced
Release of Damage Claims and Indemnity Agreement?”

Yes, they did and it was included in the County Court lawsuit against us.

Is Attachment No. 5, to your testimony here, a true and accurate copy of the
“Advanced Release of Damage Claims and Indemnity Agreement?

Yes, it is.
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What was your understanding of that document?

When | read that document in the plain language of that document, it was my
understanding that TransCanada was attempting to pay me a very small amount at
that time in order for me to agree to give up my rights to be compensated from
them in the future related to any damage or impact they may have upon my
property “arising out of, in connection with, or alleged to resulted from
construction or surveying over, under or on” my land.

Did you ever sign that document?

No, I did not.

Why not?

Because | do not believe that it is fair or just to try to get me to agree to a small
sum of money when | have no idea how bad the impacts or damages that they, or
their contractors, or subcontractors, or other agents or employees, may cause on
my land at any time in the future that resulted from the construction or surveying
or their activities upon my land.

When you reviewed this document, what did it make you feel?

| felt like it was simply another attempt for TransCanada to try to pay very little to
shield themselves against known and foreseeable impacts that their pipeline, and
the construction of it, would have upon my land. It made me feel that they knew it
was in their financial interest to pay me as little as possible to prevent me from
ever having the opportunity to seek fair compensation again, and that this must be
based upon their experience of unhappy landowners and situations in other places
where they have built pipelines.

Has TransCanada ever contacted you and specifically asked you if you
thought their proposed location of their proposed pipeline across your land
was in your best interest?

No, they have not.
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Has TransCanada ever contacted you and specifically asked you if you
thought their proposed location of their proposed pipeline across your land
was in the public interest of the State of Nebraska?

No, they have not.

Are you familiar with the Fifth Amendment to the U.S. Constitution and the
Takings Clause?

Yes, | am.

What is your understanding of the Fifth Amendment as it relates to taking of
an American citizens property?

My understanding is that, according to the United States Constitution, that if the
government is going to take land for public use, then in that case, or by taking for
public use, it can only occur if the private land owner is compensated justly, or
fairly.

Has TransCanada ever contacted you specially to explain the way in which
the public could use its proposed Keystone XL Pipeline?

No, they have not.

Can you think of any way in which the public, that is the citizens of the State
of Nebraska, can directly use the proposed TransCanada Keystone XL
Pipeline, as it dissects the State of Nebraska?

No, I cannot. | cannot think of any way to use this pipeline. | do not see how the
public benefits from this pipeline in any way, how they can use it any way, or how
it’s in the public interest in any way. By looking at the map, it is quite clear to me
that the only reason it’s proposed to come through Nebraska, is that because we
are geographically in the way from between where the privately-owned Tar Sands
are located to where TransCanada wants to ship the Tar Sands to refineries in
Houston, Texas.

Has TransCanada ever contacted you and asked you if you had any tar sands,
crude petroleum, or oil and petroleum by-products that you would like to

ship in its pipeline?
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No, it has not.

Do you have any tar sands, crude petroleum, or oil and petroleum by-
products that you, at this time or any time in the future, would desire to place
for transport within the proposed TransCanada Keystone XL Pipeline?

No, I do not.

Do you know anyone in the state of Nebraska who would be able to ship any
Nebraska-based tar sands, crude petroleum, or oil and petroleum by-
products within the proposed TransCanada Keystone XL Pipeline?

No, I do not. I’ve never heard of such a person or company like that.

Do you pay property taxes for the land that would be affected and impacted
at the proposed TransCanada Keystone XL Pipeline?

Yes, | do.

Why do you pay property taxes on that land?

Because that is the law. The law requires us to pay the property taxes as the owner
of that property.

Because you follow the law and pay property taxes, do you believe you
deserve any special consideration or treatment apart from any other person
or company that pays property taxes?

Well no, of course not. It’s the law to pay property taxes if you own property. It’s
just what you do.

Do you believe the fact that you pay property taxes entitles you to special
treatment of any kind, or special rights of any kind?

No, of course not.

Do you believe the fact that you pay property taxes on your land would be
enough to qualify you to have the power of eminent domain to take land of
your neighbors or other people in your county, or other people across the
state of Nebraska?

Well, of course not. Like I said, paying property taxes is the law, it’s nothing that

| expect an award for or any type of special consideration.
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Q

Have you at any time ever employed any person other than yourself?

Well, yes | have.

Do you believe that the fact that you have, at some point in your life,
employed one or more other persons entitle you to any special treatment or
consideration above and beyond any other Nebraskan that has also employed
one or more persons?

No, of course not.

Do you believe that the fact that you, as a Nebraska land owner and taxpayer
have at one point employed another person within this state, entitles you to
preferential treatment or consideration of any kind?

No, of course not. If I choose to employ someone that decision is up to me. |
don’t deserve any special treatment or consideration for that fact.

At the beginning of your statement, you briefly described your property that
would be impacted by the potential Keystone XL Pipeline. 1 would like you to
give the Commissioners a sense of specifically how you believe the proposed
Keystone XL Pipeline and its preferred route, which proposes to go across
your land, how it would in your opinion based on your knowledge,
experience, and background of your land, affect it.

Our property is sandy, porous soil with very little top soil, highly erodible and
difficult to mend once top soils are disturbed-exactly why the route ‘moved’ from
the Sand Hills. We are the Sand Hills-the shrunken map is false. These soils are
extremely difficult to restore once disturbed. This ground will take years if ever to
return to pre pipeline condition. The Ogallala Aquifer sits very near the ground
surface. As TransCanada in beds its 36”pipeline in our soil, the pipe will be
directly in the high water table. | believe the water will choose a new path and
flow following the pipe, thus changing sub irrigated meadows. Changing hay
production. Our wells could easily be contaminated, its water refreshes both
people and livestock-a food source. Our garden is watered from same source too.

Benzene, a component to help tar sands flow is water soluble and cannot be seen,
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smelled and has no taste—yet deadly. Our water isn’t filtered - directly from
aquifer to our glasses. How can | be reassured that its safe to offer to my family,
neighbors etc.? The water is very important, without it the land is less productive.
Do you have any concerns TransCanada’s fitness as an applicant for a major
crude oil pipeline in its preferred location, or ultimate location across the
state of Nebraska?

Yes, | have significant concerns. | am aware of landowners being treated unfairly
or even bullied around and being made to feel scared that they did not have any
options but to sign whatever papers TransCanada told them they had to. | am
aware of folks being threatened that their land would be taken if they didn’t follow
what TransCanada was saying. | am aware of tactics to get people to sign
easements that | don’t believe have any place in Nebraska or anywhere such as
TransCanada or some outfit associated with it hiring a pastor or priest to pray with
landowners and convince them they should sign TransCanada’s easement
agreements. | am aware of older folks and widows or widowers feeling they had
no choice but to sign TransCanada’s Easement and they didn’t know they could
fight or stand up for themselves. From a more practical standpoint, | am worried
that according to their answer to our Interrogatory No. 211, TransCanada only
owns and operates one (1) major oil pipeline. They simply do not have the
experience with this type of pipeline and that scares me. There are others but that
is what | can recollect at this time and if | remember more or my recollection is
refreshed I will share those with the Commissioners at the Hearing in August.

Do you believe TransCanada’s proposed method of compensation to you as a
landowner is reasonable or just?

No, I do not.

Do you have any concern about limitations that the construction of this
proposed pipeline across your affected land would prevent construction of
future structures upon the portion of your land affected by the proposed

easement and immediately surrounding areas?
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Well yes, of course | do. We would not be able to build many, if any, types of
structures directly across or touching the easement, and it would be unwise and |
would be uncomfortable to build anything near the easement for fear of being
blamed in the future should any damage or difficulty result on my property in
regards to the pipeline.

Do you think such a restriction would impact you economically?

Well yes, of course.

How do you think such a restriction would impact you economically?

The future of this land may not be exactly how it’s being used as of this moment,
and having the restrictions and limiting my ability to develop my land in certain
ways presents a huge negative economic impact on myself, my family, and any
potential future owner of the property. You have no idea how I or the future owner
may want to use this land in the future or the other land across Nebraska
potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years
ago it would have been hard to imagine all the advances that we have now or how
things change. Because the Easement is forever and TransCanada gets the rights in
my land forever we have to think with a very long term view. By placing their
pipeline on under across and through my land that prevents future development
which greatly negatively impacts future taxes and tax revenue that could have
been generated by the County and State but now will not. When you look at the
short blip of economic activity that the two years of temporary construction efforts
may bring, that is far outweighed by the perpetual and forever loss of opportunity
and restrictions TransCanada is forcing upon us and Nebraska.

Do you have any concerns about the environmental impact of the proposed
pipeline?

Yes, | do.

What are some of those concerns?

As an affected land owner and Nebraskan, | am concerned that any construction,

operation, and/or maintenance of the proposed Keystone XL Pipeline would have
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Q

a detrimental impact upon the environment of my land specifically, as well as the
lands near my land and surrounding the proposed pipeline route.

Do you have any other environmental concerns?

Yes, of course | am concerned about potential breaches of the pipeline, failures in
construction and/or maintenance and operation. I am concerned about spills and
leaks that TransCanada has had in the past and will have in the future. This could
be catastrophic to my operations or others and to my county and the State.

Do you have any thoughts regarding if there would be an impact upon the
natural resources on or near your property due to the proposed pipeline?
Yes, | believe that any construction, operation, and/or maintenance of the
proposed Keystone XL Pipeline would have detrimental impacts upon the natural
resources of my land, and the lands near and surrounding the proposed pipeline
route.

Do you have any worries about potential impacts from the proposed pipeline
to the soil of your land, or land near you?

Yes, | believe that any construction, operation, and/or maintenance of the
proposed Keystone XL Pipeline would have a detrimental impact upon the soil of
land, as well as land along and surrounding the proposed pipeline route. This
includes, but is not limited to, the reasons that we discussed above of disturbing
the soil composition and makeup as it has naturally existed for thousands and
millions of years during the construction process, and any future maintenance or
removal process. 1I’m gravely concerned about the fertility and the loss of
economic ability of my property to grow the crops, or grow the grasses, or grow
whatever it is at that time they exist on my property or that | may want to grow in
the future, or that a future owner may want to grow. The land will never be the
same from as it exists now undisturbed to after it is trenched up for the proposed
pipeline.

Do you have any concerns about the potential impact of the proposed pipeline

upon the groundwater over your land, or surrounding lands?
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Yes, I’m very concerned that any construction, operation, and/or maintenance of
the proposed Keystone XL Pipeline would have a detrimental impact upon the
groundwater of not only under my land, but also near and surrounding the pipeline
route, and in fact, potentially the entire State of Nebraska. Water is life plain and
simple and it is simply too valuable to our State and the country to put at
unreasonable risk.

Do you have any concern about the potential impact of the proposed pipeline
upon the surface water on, or near or around your land?

Yes, | have significant concerns that any construction, operation, and/or
maintenance of the proposed Keystone XL Pipeline would have detrimental
impact upon the surface water of not only within my property boundary, but along
and near and surrounding the pipeline route, and in fact, across the state of
Nebraska.

Do you have any concern about the potential impacts of the proposed pipeline
upon the wildlife and plants, other than your growing crops on or near your
land?

Yes, I’m very concerned that any construction, operation, and/or maintenance of
the proposed Keystone XL Pipeline would have a detrimental impact upon the
wildlife and the plants, not only that are located on or can be found upon my land,
but also near and along the proposed pipeline route.

Do you have any concerns about the effects of the proposed pipeline upon the
fair market value of your land?

Yes, | do. | am significantly concerned about how the existence of the proposed
pipeline underneath and across and through my property will negatively affect the
fair market value at any point in the future, especially at that point in which I
would need to sell the property, or someone in my family would need to sell the
property. | do not believe, and certainly would not be willing to pay, the same
price for land that had the pipeline located on it, versus land that did not. | hope

there is never a point where I’m in a position where | have to sell and have to
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Q

realize as much value as | can out of my land. But because it is my single largest
asset, I’'m gravely concerned that the existence of the proposed Keystone XL
Pipeline upon my land will affect a buyer’s willingness to pay as much as they
would’ve paid and as much as | could’ve received, if the pipeline were not upon
my property. There are just too many risks, unknowns, impacts and uncertainties,
not to mention all of the rights you give up by the nature of having the pipeline
due to having the easement that we have previously discussed, for any reasonable
person to think that the existence of the pipeline would not negatively affect my
property’s value.

Have you ever seen the document that’s marked as Attachment No. 6, to your
testimony?

Yes, | have.

Where have you seen that before?

That is a map | think | first saw a couple years ago that shows the Keystone XL
[-90 corridor alternate route of its proposed pipeline through Nebraska and |
believe the portion of the alternative route in Nebraska essentially twins or
parallels Keystone I.

Do you believe that TransCanada’s preferred route as found on page 5 of its
Application, and as found on Attachment No. 7, here to your testimony, is in
the public interest of Nebraska?

No, | do not.

Do you believe that the Keystone mainline alternative route as shown on
Attachment No. 7 included with your testimony here is a major oil pipeline
route that is in the public interest of Nebraska?

No, | do not.

Do you believe the portion of the proposed pipeline within Nebraska as found
in Attachment No. 6 to your testimony, is in the public interest of Nebraska?
No, | do not.
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Do you believe there is any potential route for the proposed Keystone XL
Pipeline across, within, under, or through the State of Nebraska that is in the
public interest of the citizens of Nebraska?

No, | do not.

Why do you hold that belief?

Because there simply is no public interest based on all of the factors that | am
aware and that | have read and that | have studied that this Commission is to
consider that would establish that a for-profit foreign-owned pipeline that simply
crosses Nebraska because we are geographically in the way between where tar
sands are in Canada to where it wants to ship it to in Texas could ever be in the
public interest of Nebraskans. We derive no benefit from this project. It is not for
public use. Nebraska is simply in the way and when all considerations are taken in
there is no net benefit of any kind for Nebraska should this project be placed in our
state. Even if there was some arguable “benefit” it is not enough to outweigh all
the negative impacts and concerns.

What do you think about the applicant, TransCanada’s argument that it’s
preferred route for its proposed Keystone XL Pipeline is in the public interest
of Nebraska because it may bring temporary jobs during the construction
phase to Nebraska?

First of all, not all jobs are created equally. Most jobs that are created, whether
temporary or on a permanent basis, don’t come with a project that has all the
potential and foreseeable negative impacts, many of which we have discussed here
and other witnesses throughout the course of this hearing have and will discuss. If
| decide to hire and employ someone to help me out in my farming or ranching
business, I’ve created a job but | haven’t done so at the risk or detrimental impact
to my land or my town or my county or my state. And I’ve hired someone who is
working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce
and grow a Nebraska product to be sold so that | can pay Nebraska taxes. So, all

jobs are not created equal. Additionally, | understand from what I’m familiar with
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from TransCanada’s own statements that the jobs numbers they originally touted
were determined to be a minute fraction of the permanent jobs that had been
projected. According to their answer to our Interrogatory No. 191, TransCanada
has created only thirty-four (34) jobs within Nebraska working specifically on
behalf of TransCanada and according to their answer to Interrogatory No. 196, as
of May 5, 2017 they only employ one (1) temporary working within Nebraska.
Further, according to their answer to Interrogatory No. 199, TransCanada would
only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was
constructed on its Preferred Route or its Mainline Alternative Route.

Are you opposed to the preferred route of the proposed KXL Pipeline simply
because it would cross your land?

No, absolutely not. | am opposed to this project because it is not in the public
interest, neither within my community nor within our state.

Would you be happier if instead of crossing your land, this proposed pipeline
was to cross someone else’s land?

No, absolutely not. | would get no joy in having a fellow citizen of my state have
the fear and anxiety and potential foreseeable risks and negative impacts that this
type of a project carrying this type of product brings foisted upon anyone in this
state or any other state.

Do you think there is any intelligent route for the proposed Keystone XL
Pipeline to cross the state of Nebraska?

| don’t believe there is an intelligent route because as | have stated | don’t believe
this project anywhere within Nebraska is within the public interest. However, if
you are presenting a hypothetical that if this proposed KXL Pipeline absolutely
had to go somewhere in the state of Nebraska, the only intelligent route | believe
would be to twin or closely parallel the existing Keystone | Pipeline. Both the
preferred route and the mainline alternative routes are economic liabilities our
state cannot risk.

What do you rely upon to make that statement?

27



Well, the fact that a pipeline owned and operated by TransCanada, Keystone I,
already exists in that area is reason enough as it is not in our best interest or the
public interests to have more major oil pipelines crisscrossing our state. Second,
they have the infrastructure already there in terms of relationships with the
counties and local officials and first responders along that route. Third, they have
already obtained easements from all the landowners along that route and have
relationships with them. Fourth, that route avoids our most sensitive soils, the
sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala
Aquifer. Sixth, they have already studied that route and previously offered it as an
alternative. Seventh, it just makes the most sense that as a state we would have
some intelligent policy of energy corridors and co-locating this type of
infrastructure near each other.

Do you have any other concerns you would like to reiterate or can think of at
this time you would like the Commissioners to understand?

Yes. Perpetual is a concern, no man-made pipeline will last forever, this is
excessive taking. At end of pipeline life-it is TransCanada who has profited and is
who needs to pay for its dismantling and disposal fees - Not landowners and not
the taxpayers of Nebraska! As landowners we do not have sufficient equipment
and/or the know how to safely dismantle the aging pipes. Is TransCanada required
to be bonded for spills-since tar sands aren’t required to add to spill fund tax?
What if any agency insures the bond is in place and current? U.S. tax dollars
shouldn’t be used for clean-up. Nebraskans will not profit and only get the risks of
spills in our ground and in our waterways as well as the Ogallala aquifer.

Have you fully expressed each and every opinion, concern, or fact you would
like the Public Service Commissioners to consider in their review of
TransCanada’s Application?

No, I have not. | have shared that which | can think of as of the date | signed this
document below but other things may come to me or my memory may be

refreshed and | will add and address those things at the time of the Hearing in
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August and address any additional items at that time as is necessary. Additionally,
| have not had an adequate amount of time to receive and review all of
TransCanada’s answers to our discovery and the discovery of others so it was
impossible to competently and completely react to that in my testimony here and |
reserve the right to also address anything related to discovery that has not yet
concluded as of the date | signed this document below. Lastly, certain documents
requested have not yet been produced by TransCanada and therefore 1 may have
additional thoughts on those I will also share at the hearing as needed.

What is it that you are requesting the Public Service Commissioners do in
regards to TransCanada’s application for the proposed Keystone XL Pipeline
across Nebraska?

I am respectfully and humbly requesting that the Commissioners think far beyond
a temporary job spike that this project may bring to a few counties and beyond the
relatively small amount of taxes this proposed foreign pipeline would possibly
generate. And, instead think about the perpetual and forever impacts of this
pipeline as it would have on the landowners specifically, first and foremost, but
also thereby upon the entire state of Nebraska, and to determine that neither the
preferred route nor the Keystone mainline alternative route are in the public
interest of the citizens of the state of Nebraska. And if the Commissioners were
inclined to modify TransCanada’s proposed routes and were to be inclined to grant
an application for a route in Nebraska, that the only potential route that would
make any intelligent sense whatsoever would be twinning or near paralleling of
the proposed KXL with the existing Keystone | pipeline. It simply does not make
sense to add yet another major oil pipeline crisscrossing our state creating new
pumping stations, creating new impacts on additional counties and communities
and going through all of the court processes with myself and other landowners like
me when this applicant already has relationships with the landowners, the towns

and the communities along Keystone I, and that Keystone 1 is firmly outside of the
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sand hills and a significantly further portion away from the heart of the Ogallala
Aquifer than the preferred route or the Keystone mainline alternative route.

Does Attachment No. 8 here contain other documents you are competent to
speak about that you wish to be part of your testimony and to discuss in more
detail as needed at the August 2017 Hearing?

Yes.

Are all of your statements in your testimony provided above true and
accurate as of the date you signed this document to the best of your
knowledge?

Yes, they are.

Thank you, | have no further questions at this time and reserve the right to

ask you additional questions at the August 2017 Hearing.
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-------- Original message --------

From: Bonny Kilmurry <bjkilmurry@gmail.com>
Date: 5/19/17 2:30 AM (GMT-05:00)

To: brandy-king@live.com

Cc: Brian Jorde <BJorde@dominalaw.com>
Subject: Fwd:

Grandma Bonny with baby Bonny Rae
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Prepared by and after recording
please return to:

TransCanada Keystone Pipeline, LP
1106 Benjamin Avenue, Suite 600
Norfolk, NE 68701

(Above Space for Recorder's Use Only)

Tract No.: ML-NE-HT-40280.000

EASEMENT AND RIGHT-OF-WAY
AGREEMENT

For and in consideration of the sum of Ten Dollars ($10.00) paid in accordance with this Easement and
Right-of-Way Agreement (this “Agreement”), the mutual promises of the parties herein and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged (collectively,
the “Consideration”) Richard M. Kilmurry, whose mailing address is 47798 888" Road, Atkinson, NE
68713 (hereinafter called “Grantor”) does hereby grant, sell, convey and warrant unto TransCanada
Keystone Pipeline, LP, a limited partnership having its principal place of business at 13710 FNB
Parkway, Suite 300, Omaha, Nebraska 68154, its successors and assigns (hereinafter called “Grantee”),
a perpetual permanent easement and right-of-way (the “Easement”) for the purposes of surveying,
laying, constructing, inspecting, maintaining, operating, repairing, replacing, altering, reconstructing,
removing and abandoning in place one (1) pipeline, not to exceed thirty-six inches (36”) in nominal pipe
diameter, together with all fittings, cathodic protection equipment, pipeline markers, and all other
equipment and appurtenances thereto (it being expressly understood, however, that this Easement shall
not give Grantee the right to construct or operate above-ground high voltage electrical transmission lines),
for the transportation of crude petroleum, oil and petroleum by-products, on, under, across and/or through

Grantor’s Initials 1 ML-NE-HT-40280.000




a strip of land 50 feet in width, as more particularly described in Exhibit A, which is attached hereto and
made a part hereof (the “Easement Area”) located on real property situated in the County of Holt, State
of Nebraska owned by Grantor and described as foliows:

A tract of land containing 480 acres, more or less, situated in the County of Holt, in the
State of Nebraska, being further described as the SE1/4, SWH1/4, and the NW1/4 of
Section 13, Township 32 North, Range 15 West of the 6th P.M., as recorded in Book 182,
Page 681, Book 181, Page 450, and Book 181, Page 424 in the Deed Records of Holt
County, Nebraska; less and except any conveyances heretofore made.

(the “Property”). In addition, during the original construction of the pipeline (including, without
limitation, Grantee's reclamation, mitigation and/or restoration activities), but in no event longer than
twenty-four (24) months from the date Grantee commences actual pipeline installation activities on the
Property (the “Initial Construction Period”), the easement and right-of-way granted hereunder shall also
include the area described under the headings “Temporary Work Space,” “Temporary Access Easement”
and “Additional Temporary Work Space” and are more particularly described in Exhibit A hereto (the
“Temporary Work Space”), provided, however, such time shall be extended for such period of time that
Grantee is unable to exercise its rights hereunder due to force majeure. For purposes of this Agreement,
“force majeure” shall mean any event beyond the reasonable control of Grantee, including, without
limitation, weather, soil conditions, government approvals, and availability of labor and materials.

The aforesaid Easement is granted subject to the following terms, stipulations and conditions
which are hereby covenanted and agreed to by Grantor. By acceptance of any of the benefits hereunder,
Grantee shall be deemed to have agreed to be bound by the covenants applicable to Grantee hereunder.

1. The liabilities and responsibilities of the Grantor and Grantee for claims for damages and losses
relating to the Easement, the Easement Area or Temporary Work Space are described in the paragraphs
below:

A Grantee will pay all commercially reasonable costs and expenses that result from the
Grantee’s, or anyone acting on the Grantee’s behalf, use of the Easement Area or Temporary
Work Space, including but not limited to damages caused by petroleum leaks and spills and
damages to Grantor's crops, pastures, drainage systems, produce, water wells, [ivestock,
bridges, lanes, improvements, equipment, fences, structures or timber, except to the extent the
damages are caused by the negligence, recklessness, or willful misconduct of the Grantor or
anyone acting on the Grantor's behalf Notwithstanding the foregoing, Grantor acknowledges
and agrees that Grantee has compensated Grantor, in advance, for the reasonably anticipated
and foreseeable costs and expenses which may arise out of, are connected with, or relate in any
way to Grantor's conveyance of the Easement and the proper installation, presence or Operation
of the pipeline upon the Property, including but not limited to, any and all tree, crop, plant, timber,
harvest or yield loss damages, diminution in value of the Property, or any other reasonably
foreseeable damages attributable to or arising from Grantee's proper execution of the initial
construction, mitigation, and restoration activities within the Easement.

B. If claims or legal actions for damages arise from Grantee’s, or anyone acting on the
Grantee’s behalf, use of this Easement, Grantee will be responsible for those claims or legal
actions, and will defend, indemnify and hold the Grantor harmless in this regard, except to the
extent that those claims or legal actions result from the negligence, recklessness, or willful
misconduct of the Grantor or anyone acting on the Grantor's behalf.

C. If claims or legal actions arise from the Grantor's, or anyone acting on the Grantor's

behalf, entry into, or use of the Easement Area or Temporary Work Space, Grantor will be
responsible for those claims or legal actions, and will defend, indemnify and hold the Grantee
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harmiess in this regard, except to the extent that those claims or legal actions result from the

negligence, recklessness, or willful misconduct of the Grantee or anyone acting on the Grantee's
behalf.

2. Grantee shall have the right to remove all fences from the Easement Area and the Temporary
Work Space, as required for purposes of construction or repairs of Grantee’s pipeline, and Grantee shall
repair all such fences promptly upon completion of construction or repairs on Grantor's Property to
substantially the same condition as such fences were in prior to removal by Grantee. Grantee further
shall have the right to install access gates in any fences which cross the Easement Area. Grantee and its
designated contractors, employees and invitees hereby agree to keep all access gates closed at all times
when not in use to prevent the cattle, horses and/or other livestock located on the Property from straying.

3. Provided its use of the Property does not in any manner interfere with or prevent the exercise by
Grantee of its rights hereunder, or create an actual or potential hazard to the pipeline or its
appurtenances, the undersigned Grantor, its successors, heirs or assigns, reserve all oil, gas and
minerals on and under the Property and the right to farm, graze and otherwise fully use and enjoy the
Property; provided, however, that Grantee shall have the right hereafter to cut, keep clear and remove all
trees, brush, shrubbery, undergrowth, buildings, engineering works, structures and other obstructions or
facilities, without additional compensation, in the Easement Area being conveyed that are deemed by
Grantee to injure, endanger or interfere in any manner with the proper and efficient construction,
operation, use, inspection, maintenance or repair of said pipeline, or fittings, cathodic protection
equipment and other appurtenances thereto; and, provided, further, that Grantor shall not excavate or
otherwise alter the ground elevation from such ground elevation that existed at the time construction is
completed, construct any dam or otherwise create a water impoundment within or over the Easement
Area without prior authorization of Grantee. Grantee shall have all privileges necessary or convenient for
the full use of the rights herein granted, together with reasonable ingress and egress over and across that
part of the Property located adjacent to the Easement Area and Temporary Work Space, provided,
however, except in case of emergency, Grantee agrees that to the extent existing public roads, public
rights-of-way, the Temporary Access Easements (if any) or other easements in favor of Grantee provide
reasonable access to the Easement Area and Temporary Work Space, Grantee shall use such existing
roads, rights-of-way, and easements for ingress and egress.

4, Grantor shall, upon thirty (30) days prior notice to Grantee, further have the right to construct,
maintain, repair, and operate above ground fences, roads, streets, alleys, sidewalks, bridges, and
drainage pipes across the Easement Area at an angle of not less than forty-five (45) degrees to the
Grantee's pipeline; provided, however, Grantor shall exercise said rights in such a manner so that (i) the
Grantee’s pipeline or its appurtenances located within the Easement Area shall not be endangered,
obstructed, injured or interfered with; (i) Grantee's access to the Easement Area, the Grantee’s pipeline
and its other appurtenances located thereon are not interfered with; (iiij) Grantee shall not be prevented
from traveling within and along Easement Area on foot or in vehicle or machinery; (iv) Grantee's pipeline
is left with the amount of cover originally installed to allow safe operation of the Grantee’s pipeline; (v) the
Grantee’s pipeline is left with proper and sufficient and permanent lateral support; and (vi) Grantee's use
of the Easement Area for the purposes set forth herein is not unreasonably impaired or interfered with.

5. During the Initial Construction Period, Grantee shall also provide suitable crossings on, over and
across the Easement Area so as to afford Grantor reasonable access over and across and the Easement
Area in accordance with Grantor’s customary use of the Property.

6. Grantee shall dispose of all brush and debris, if any, cleared from the Easement Area by burning,
chipping, and/or burying, which method of disposal shall be selected by Grantee in Grantee's sole
discretion.

7. Grantee shall install the Grantee's pipeline to a minimum depth of forty-eight inches (48") below
current grade level and any then existing drainage ditches, creeks and roads, except at those locations
where rock is encountered, the pipeline may be installed with a minimum depth of twenty-four inches
(24"). Such depth shall be measured from the top of the pipe to the surface of the ground.
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8. In areas of cropland, Grantee agrees to cause the topsoil to be removed from the trench to a
depth of twelve inches (12") or the topsoil depth, whichever is less, and return, as nearly as practicable,
said topsoil to its original, pre-construction position relative to the subsoil.

9. Prior to the conclusion of the Initial Construction Period, Grantee shall grade and slope the
Easement Area and Temporary Work Space in order to restore the same to its pre-construction grade to
the extent reasonably possible and to the extent such grade does not interfere with the maintenance
and/or safe operation of the Grantee's pipeline.

10. Grantee shall maintain the Easement Area (and the Temporary Work Space during the Initial
Construction Period) by keeping it clear of all litter and trash during periods when Grantee and its
employees, agents, or contractors are on the Property.

11. Notwithstanding anything herein to the contrary, except as otherwise required by applicable laws,
regulations or industry standards, Grantee shall not install or maintain any permanent above-ground
structures of any kind on or within the Easement Area other than pipeline markers (which markers may be
required to be placed along the Easement Area by applicable Department of Transportation Code
regulations and other applicable statutes and regulations of governmental authorities) and cathodic
protection equipment. After the Initial Construction Period expires, no pipelines, above-ground structures,
installations, equipment or apparatus of any kind will be on or within the Temporary Work Space.

12. In the event Grantee elects to abandon the Easement Area in whole or in part, Grantee may, at
its sole election, either leave the improvements in place or remove them. In the event Grantee elects to
remove the improvements, Grantee shall restore the Easement Area, as nearly as is practicable, to its
condition prior to removal. In the event Grantee elects to abandon the improvements in place, Grantee
shall comply with all then applicable federal and state laws, rules and regulations relating to such
abandonment.

13. Grantor acknowledges and agrees that the information set forth at Exhibit A hereto, including,
without limitation, the location and area of the proposed Easement Area depicted, is approximate and
preliminary and is based upon publicly available information, calculations, measurements and estimates
without the benefit of site-specific on the ground investigation, inspection or survey; Grantor further
acknowledges and agrees that Grantee shall have the right to modify the location of the Easement Area
and/or Temporary Work Space within the Property as a result of, among other things, site investigation,
inspections or surveys, various engineering factors or to correct the legal description of the Easement
Area and/or Temporary Work Space to conform with the actual location of the required Easement Area
and/or Temporary Work Space. In the event such a modification is required by Grantee, Grantee may
modify the location of the Easement Area and/or Temporary Work Space by recording a “Notice of
Location” referring to this instrument and setting forth the modified legal description of the Easement Area
and/or Temporary Work Space, which description may be set forth by map attached to said Notice. A
copy of the Notice shali be delivered to the Grantor. Without limiting Grantee’s right to modify the location
of the Easement Area and/or Temporary Work Space by recording a “Notice of Location” as aforesaid,
Grantor agrees to execute and deliver to Grantee any additional documents Grantee may request to
modify or correct the legal description of the Easement Area and/or Temporary Work Space to conform
with the actual location of the required Easement Area and/or Temporary Work Space. If such documents
are required, they will be prepared by Grantee at its expense. Grantor shall receive additional reasonable
compensation only if the acreage within the Easement Area and/or Temporary Work Space increases as
a result of the changed location.

14. Grantee shall comply in all material respects, at Grantee's sole cost, with all applicable federal,
state, and local laws, rules, and regulations which are applicable to Grantee’s activities hereunder,
including, without limitation, the construction, use, operation, maintenance, repair and service of the
Grantee’s pipeline. Notwithstanding the foregoing, Grantee shall not be responsible for any costs that are
necessitated, caused by, or are the result of any act or omission of negligence, recklessness, or willful
misconduct by the Grantor or anyone acting on the Grantor's behalf.
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15. All notices under this Agreement shall be in writing, addressed to the addresses first set forth
above and be delivered by certified mail, postage prepaid, and return receipt requested, next business
day delivery via a reputable national courier service, regular United States mail, facsimile, e-mail or hand
delivery. A party may change its address for notice by giving notice of such change to the other party.

16. The undersigned hereby bind themselves, and their respective heirs, executors, administrators,
successors and assigns, to this Agreement unto Grantee, its successors and assigns. The Easement
granted hereby shall create a covenant and burden upon the Property and running therewith.

17. It is agreed that this Agreement constitutes the entire agreement between the parties and that no
other agreements have been made modifying, adding to or changing the terms of the same. This
Agreement shall not be abrogated, modified, rescinded or amended in whole or in part without the
consent of Grantor and Grantee, in writing and executed by each of them, and duly recorded in the
appropriate real property records.

18. The rights granted hereby to Grantee may be assigned by Grantee in whole or in part, in
Grantee’s sole discretion.

19. The terms, stipulations, and conditions of this Easement are subject to all applicable laws,
regulations, and permit conditions.

20. This Agreement shall be governed by the law of the State in which the Easement Area is situated.
21. This Agreement may be executed in counterparts, each of which shall be considered an original

for all purposes; provided, however, that all such counterparts shall together constitute one and the same
instrument.

IN WITNESS WHEREOF, Grantor has executed this Agreement as of the day of

, 20
GRANTOR(S):
Richard M. Kilmurry
[ACKNOWLEDGMENTS APPEAR ON FOLLOWING PAGE]
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S 1

STATE OF

COUNTY OF

The foregoing instrument was acknowledged before me this day of 20

By Richard M. Kilmurry

| ' Notary Public Signature

Affix Seal Here
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Prepared by and after recording
please return to:

TransCanada Keystone Pipeline, LP
1106 Benjamin Avenue, Suite 600
Norfolk, NE 68701

(Above Space for Recorder’s Use Only)

Tract No.: ML-NE-HT-30130.000
ML-NE-HT-30145.000
ML-NE-HT-30155.000

EASEMENT AND RIGHT-OF-WAY
AGREEMENT

For and in consideration of the sum of Ten Dollars ($10.00) paid in accordance with this Easement and
Right-of-Way Agreement (this “Agreement”), the mutual promises of the parties herein and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged (collectively,
the “"Consideration”) Rosemary Kilmurry, Individually and Rosemarx Kilmurry as Trustee of the
Frank W. Kilmurry Family Trust, whose mailing address is 88850 476" Avenue, Atkinson, NE 68713
(hereinafter called “Grantor") does hereby grant, sell, convey and warrant unto TransCanada Keystone
Pipeline, LP, a limited partnership having its principal place of business at 13710 FNB Parkway, Suite -
300, Omaha, Nebraska 68154, its successors and assigns (hereinafter called “Grantee”), a perpetual
permanent easement and right-of-way (the “Easement”) for the purposes of surveying, laying,
constructing, inspecting, maintaining, operating, repairing, replacing, altering, reconstructing, removing
and abandoning in place one (1) pipeline, not to exceed thirty-six inches (36”) in nominal pipe diameter,
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together with all fittings, cathodic protection equipment, pipeline markers, and all other equipment and
appurtenances thereto (it being expressly understood, however, that this Easement shall not give

Grantee the right to construct or operate above-ground high voltage electrical transmission lines), for the
transportation of crude petroleum, oil and petroleum by-products, on, under, across and/or through a strip
of land 50 feet in width, as more particularly described in Exhibit A, which is attached hereto and made a
part hereof (the “Easement Area”) located on real property situated in the County of Holt, State of
Nebraska owned by Grantor and described as follows:

A tract of land containing 480 acres, more or less, situated in the County of Holt, in the
State of Nebraska, being further described as the E1/2 and the NW1/4 of Section 29,
Township 32 North, Range 14 West of the 6th P.M., as recorded in Book 192, Page 664
and Book 168, Page 65 in the Deed Records of Holt County, Nebraska; less and except
any conveyances heretofore made.

A tract of land containing 640 acres, more or less, situated in the County of Holt, in the
State of Nebraska, being further described as all of Section 33, Township 32 North,
Range 14 West of the 6th P.M., as recorded in Book 192, Page 664 and Book 168, Page
65 in the Deed Records of Hoit County, Nebraska; less and except any conveyances
heretofore made.

A tract of land containing 319.19 acres, more or less, situated in the County of Holt, in the
State of Nebraska, being further described as the W1/2 of Section 3, Township 31 North,
Range 14 West of the 6th P.M., as recorded in Book 192, Page 664 and Book 168, Page
65 in the Deed Records of Holt County, Nebraska; less and except any conveyances
heretofore made.

(the “Property”). In addition, during the original construction of the pipeline (including, without
limitation, Grantee's reclamation, mitigation and/or restoration activities), but in no event longer than
twenty-four (24) months from the date Grantee commences actual pipeline installation activities on the
Property (the “Initial Construction Period”), the easement and right-of-way granted hereunder shall also
include the area described under the headings “Temporary Work Space,” “Temporary Access Easement”
and “Additional Temporary Work Space” and are more particularly described in Exhibit A hereto (the
“Temporary Work Space”), provided, however, such time shall be extended for such period of time that
Grantee is unable to exercise its rights hereunder due to force majeure. For purposes of this Agreement,
“force majeure” shall mean any event beyond the reasonable control of Grantee, including, without
limitation, weather, soil conditions, government approvals, and availability of labor and materials.

The aforesaid Easement is granted subject to the following terms, stipulations and conditions
which are hereby covenanted and agreed to by Grantor. By acceptance of any of the benefits hereunder,
Grantee shall be deemed to have agreed to be bound by the covenants applicable to Grantee hereunder.

1. The liabilities and responsibilities of the Grantor and Grantee for claims for damages and losses
relating to the Easement, the Easement Area or Temporary Work Space are described in the paragraphs
below:

A Grantee will pay all commercially reasonable costs and expenses that result from the
Grantee’s, or anyone acting on the Grantee’s behalf, use of the Easement Area or Temporary
Work Space, including but not limited to damages caused by petroleum leaks and spills and
damages to Grantor's crops, pastures, drainage systems, produce, water wells, livestock,
bridges, lanes, improvements, equipment, fences, structures or timber, except to the extent the
damages are caused by the negligence, recklessness, or wiliful misconduct of the Grantor or

«
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anyone acting on the Grantor's behalf. Notwithstanding the foregoing, Grantor acknowledges
and agrees that Grantee has compensated Grantor, in advance, for the reasonably anticipated
and foreseeable costs and expenses which may arise out of, are connected with, or relate in any
way to Grantor's conveyance of the Easement and the proper installation, presence or operation
of the pipeline upon the Property, including but not limited to, any and all tree, crop, plant, timber,
harvest or yield loss damages, diminution in value of the Property, or any other reasonably
foreseeable damages attributable to or arising from Grantee’s proper execution of the initial
construction, mitigation, and restoration activities within the Easement.

B. If claims or legal actions for damages arise from Grantee’s, or anyone acting on the
Grantee's behalf, use of this Easement, Grantee will be responsible for those claims or legal
actions, and will defend, indemnify and hold the Grantor harmless in this regard, except to the
extent that those claims or legal actions result from the negligence, recklessness, or willful
misconduct of the Grantor or anyone acting on the Grantor's behalf.

C. If claims or legal actions arise from the Grantor's, or anyone acting on the Grantor's
behalf, entry into, or use of the Easement Area or Temporary Work Space, Grantor will be
responsible for those claims or legal actions, and will defend, indemnify and hold the Grantee
harmiess in this regard, except to the extent that those claims or legal actions result from the
negligence, recklessness, or willful misconduct of the Grantee or anyone acting on the Grantee's
behalf.

2. Grantee shall have the right to remove all fences from the Easement Area and the Temporary
Work Space, as required for purposes of construction or repairs of Grantee’s pipeline, and Grantee shall
repair all such fences promptly upon completion of construction or repairs on Grantor's Property to
substantially the same condition as such fences were in prior to removal by Grantee. Grantee further
shall have the right to install access gates in any fences which cross the Easement Area. Grantee and its
designated contractors, employees and invitees hereby agree to keep all access gates closed at all times
when not in use to prevent the cattle, horses and/or other fivestock located on the Property from straying.

3. Provided its use of the Property does not in any manner interfere with or prevent the exercise by
Grantee of its rights hereunder, or create an actual or potential hazard to the pipeline or its
appurtenances, the undersigned Grantor, its successors, heirs or assigns, reserve all oil, gas and
minerals on and under the Property and the right to farm, graze and otherwise fuilly use and enjoy the
Property; provided, however, that Grantee shall have the right hereafter to cut, keep clear and remove all
trees, brush, shrubbery, undergrowth, buildings, engineering works, structures and other obstructions or
facilities, without additional compensation, in the Easement Area being conveyed that are deemed by
Grantee to injure, endanger or interfere in any manner with the proper and efficient construction,
operation, use, inspection, maintenance or repair of said pipeline, or fittings, cathodic protection
equipment and other appurtenances thereto; and, provided, further, that Grantor shall not excavate or
otherwise alter the ground elevation from such ground elevation that existed at the time construction is
completed, construct any dam or otherwise create a water impoundment within or over the Easement
Area without prior authorization of Grantee. Grantee shall have all privileges necessary or convenient for
the full use of the rights herein granted, together with reasonable ingress and egress over and across that
part of the Property located adjacent to the Easement Area and Temporary Work Space, provided,
however, except in case of emergency, Grantee agrees that to the extent existing public roads, public
rights-of-way, the Temporary Access Easements (if any) or other easements in favor of Grantee provide
reasonable access to the Easement Area and Temporary Work Space, Grantee shall use such existing
roads, rights-of-way, and easements for ingress and egress.

4. Grantor shall, upon thirty (30) days prior notice to Grantee, further have the right to construct,
maintain, repair, and operate above ground fences, roads, streets, alleys, sidewalks, bridges, and
drainage pipes across the Easement Area at an angle of not less than forty-five (45) degrees to the
Grantee’s pipeline; provided, however, Grantor shall exercise said rights in such a manner so that (i) the
Grantee's pipeline or its appurtenances located within the Easement Area shall not be endangered,
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obstructed, injured or interfered with; (ii) Grantee’s access to the Easement Area, the Grantee's pipeline
and its other appurtenances located thereon are not interfered with; (iii) Grantee shall not be prevented
from traveling within and along Easement Area on foot or in vehicle or machinery; (iv) Grantee’s pipeline
is left with the amount of cover originally installed to allow safe operation of the Grantee’s pipeline; (v) the
Grantee's pipeline is left with proper and sufficient and permanent lateral support; and (vi) Grantee’s use
of the Easement Area for the purposes set forth herein is not unreasonably impaired or interfered with.

5. During the Initial Construction Period, Grantee shall also provide suitable crossings on, over and
across the Easement Area so as to afford Grantor reasonable access over and across and the Easement
Area in accordance with Grantor's customary use of the Property.

6. Grantee shall dispose of all brush and debris, if any, cleared from the Easement Area by burning,
chipping, and/or burying, which method of disposal shall be selected by Grantee in Grantee's sole
discretion.

7. Grantee shall install the Grantee’s pipeline to a minimum depth of forty-eight inches (48”) below
current grade level and any then existing drainage ditches, creeks and roads, except at those locations
where rock is encountered, the pipeline may be installed with a minimum depth of twenty-four inches
(24”). Such depth shail be measured from the top of the pipe to the surface of the ground.

8. In areas of cropland, Grantee agrees to cause the topsoil to be removed from the trench to a
depth of twelve inches (12”) or the topsoil depth, whichever is less, and return, as nearly as practicable,
said topsoil to its original, pre-construction position relative to the subsoil.

9. Prior to the conclusion of the initial Construction Period, Grantee shall grade and slope the
Easement Area and Temporary Work Space in order to restore the same to its pre-construction grade to
the extent reasonably possible and to the extent such grade does not interfere with the maintenance
and/or safe operation of the Grantee's pipeline.

10. Grantee shall maintain the Easement Area (and the Temporary Work Space during the Initial
Construction Period) by keeping it clear of all litter and trash during periods when Grantee and its
employees, agents, or contractors are on the Property.

1. Notwithstanding anything herein to the contrary, except as otherwise required by applicable laws,
regulations or industry standards, Grantee shall not install or maintain any permanent above-ground
structures of any kind on or within the Easement Area other than pipeline markers (which markers may be
required to be placed along the Easement Area by applicable Department of Transportation Code
regulations and other applicable statutes and regulations of governmental authorities) and cathodic
protection equipment. After the Initial Construction Period expires, no pipelines, above-ground structures,
installations, equipment or apparatus of any kind will be on or within the Temporary Work Space.

12. In the event Grantee elects to abandon the Easement Area in whole or in part, Grantee may, at
its sole election, either leave the improvements in place or remove them. In the event Grantee elects to
remove the improvements, Grantee shall restore the Easement Area, as nearly as is practicable, to its
condition prior to removal. In the event Grantee elects to abandon the improvements in place, Grantee
shall comply with all then applicable federal and state laws, rules and regulations relating to such
abandonment.

13. Grantor acknowledges and agrees that the information set forth at Exhibit A hereto, including,
without fimitation, the location and area of the proposed Easement Area depicted, is approximate and
preliminary and is based upon publicly available information, calculations, measurements and estimates
without the benefit of site-specific on the ground investigation, inspection or survey; Grantor further
acknowledges and agrees that Grantee shall have the right to modify the location of the Easement Area
and/or Temporary Work Space within the Property as a result of, among other things, site investigation,
inspections or surveys, various engineering factors or to correct the legal description of the Easement
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Area and/or Temporary Work Space to conform with the actual location of the required Easement Area
and/or Temporary Work Space. In the event such a modification is required by Grantee, Grantee may
modify the location of the Easement Area and/or Temporary Work Space by recording a “Notice of
Location” referring to this instrument and setting forth the modified legal description of the Easement Area
and/or Temporary Work Space, which description may be set forth by map attached to said Notice. A
copy of the Notice shall be delivered to the Grantor. Without limiting Grantee’s right to modify the iocation
of the Easement Area and/or Temporary Work Space by recording a “Notice of Location” as aforesaid,
Grantor agrees to execute and deliver to Grantee any additional documents Grantee may request to
modify or correct the legal description of the Easement Area and/or Temporary Work Space to conform
with the actual location of the required Easement Area and/or Temporary Work Space. If such documents
are required, they will be prepared by Grantee at its expense. Grantor shall receive additional reasonable
compensation only if the acreage within the Easement Area and/or Temporary Work Space increases as
a result of the changed location.

14. Grantee shall comply in all material respects, at Grantee's sole cost, with all applicable federal,
state, and local laws, rules, and regulations which are applicable to Grantee’'s activities hereunder,
including, without limitation, the construction, use, operation, maintenance, repair and service of the
Grantee’s pipeline. Notwithstanding the foregoing, Grantee shall not be responsible for any costs that are
necessitated, caused by, or are the result of any act or omission of negligence, recklessness, or willful
misconduct by the Grantor or anyone acting on the Grantor’'s behalf.

15. All notices under this Agreement shall be in writing, addressed to the addresses first set forth
above and be delivered by certified mail, postage prepaid, and return receipt requested, next business
day delivery via a reputable national courier service, regular United States mail, facsimile, e-mail or hand
delivery. A party may change its address for notice by giving notice of such change to the other party.

16. The undersigned hereby bind themselves, and their respective heirs, executors, administrators,
successors and assigns, to this Agreement unto Grantee, its successors and assigns. The Easement
granted hereby shall create a covenant and burden upon the Property and running therewith.

17. it is agreed that this Agreement constitutes the entire agreement between the parties and that no
other agreements have been made modifying, adding to or changing the terms of the same. This
Agreement shall not be abrogated, modified, rescinded or amended in whole or in part without the
consent of Grantor and Grantee, in writing and executed by each of them, and duly recorded in the
appropriate real property records.

18. The rights granted hereby to Grantee may be assigned by Grantee in whole or in part, in
Grantee's sole discretion.

19. The terms, stipulations, and conditions of this Easement are subject to all applicable laws,
regulations, and permit conditions.

20. This Agreement shall be governed by the law of the State in which the Easement Area is situated.

21. This Agreement may be executed in counterparts, each of which shall be considered an original
for all purposes; provided, however, that all such counterparts shall together constitute one and the same
instrument.
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IN WITNESS WHEREOF, Grantor has executed this Agreement as of the day of

, 20

GRANTOR(S):

Rosemary Kilmurry, Individual

Frank W. Kilmurry Family Trust

Rosemary Kilmurry, Trustee

[ACKNOWLEDGMENTS APPEAR ON FOLLOWING PAGE]
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STATE OF

COUNTY OF

The foregoing instrument was acknowledged before me this day of 2014

By Rosemary Kilmurry, Individual

Notary Public Signature

Affix Seal Here

STATE OF

COUNTY OF

The foregoing instrument was acknowledged before me this day of 2014

By Rosemary Kilmurry, Trustee of the Frank W. Kilmurry Family Trust

Notary Public Signature

Affix Seal Here

Grantor’s Initials 7 ML-NE-HT-30130.000
ML-NE-HT-30145.000
ML-NE-HT-30155.000
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

ZURICH AMERICAN INSURANCE
COMPANY, a New York Corporation,

CASE NO.

Plaintiff,
COMPLAINT

RICHARD ANDREW, JANE ANDREW,

)
)
)
)
)
V. )
%
LUKE ANDREW, and BRYCE ANDREW, )

)

)

Defendants.

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintift”), a New York

Corporation, and for its causes of action against Defendants, states and alleges as follows:

PARTIES
1. Plaintiff is a corporation organized and existing under the laws of the State of New
York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.
2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.
3 Defendant, Jane Andrew, is a citizen of the State of Nebraska.
4, Defendant, Luke Andrew, is a citizen of the State of Nebraska.
5 Defendant, Bryce Andrew, is a citizen of the State of Nebraska.

JURISDICTION AND VENUE
6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because
Defendants reside in this district, and a substantial portion of the events or omissions giving rise
to Plaintiff’s claims occurred in this district.
7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because
the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because

diversity of citizenship exists with respect to Plaintiff and all Defendants.
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GENERAL ALLEGATIONS

8. At all times material to this action, Defendants were agents of each other and were
acting within the course and scope of their agency relationships, and the negligence of any
Defendant is imputed to all Defendants.

0. At all times material to this action, Defendants were engaged in a joint venture and
were acting within the course and scope of the joint venture at the time of the event described
below.

10.  Atall times material to this action, Defendants were engaged in a partnership, were
carrying on a business for profit, shared profits of the business, and were acting within the course
and scope of the partnership at the time of the event described below.

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees
of property located in the East 72 of the Southwest %4, Section 15, Township 4, Range 15 (the
“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for
the benefit of all named Defendants in this action.

12. On or about December 10,2011, Defendants Luke Andrew and Bryce Andrew were
engaged in excavation activities on the Property, including the clearing of various vegetation near
the northernmost property line of the Property.

13. The excavation was in the area of two pipelines owned and operated by Magellan
Midstream Partners, LP (“Magellan”), including a 12 pipeline used to transport a mixture of
gasoline and jet fuel as well as an 8” pipeline (“the Pipelines™) used to transport diesel fuel.

14. At all times relevant to this action, Magellan owned a right-of-way and easement
on the Property in the areas where the pipelines ran and Defendants had actual and constructive
knowledge of the right-of-way and easement.

15. At all times relevant to this action, Defendants had actual and constructive notice
of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.

16. On or about December 10, 2011, while engaged in excavation activities,
Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of
approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and
approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes
will hereinafter be referred to as “the Release™).

17.  Asaresult of the line strikes and release, Magellan was required by state and federal
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law to engage in cleanup and remediation activities related to the Release.

18. At the time of the Release, Magellan was the named insured on a policy of
insurance, Policy No. EPC 669256201 (“the Policy™), issued by Plaintiff.

19.  Plaintiff has made payment on behalf of Magellan under the Policy and has a
contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery

against Defendants for amounts paid on its behalf.

FIRST CLAIM: NEGLIGENCE

20.  Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein.

21.  Defendants owed a duty to perform their work on the Property and within the right-
of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable
care in constructing improvements on the Property, to comply with the statutory requirements of
Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the

Pipelines on the Property from damage during Defendants’ work on the Property.

22.  Defendants negligently struck the Pipelines while performing excavation work on
the Property.
23.  Defendants were negligent in the following particulars:

a. Defendants failed to perform their work on the Property within the right-of-way
and easement in a reasonable manner;

b. Defendants failed to use reasonable care in their work on the Property and the
Pipelines’ right-of-way and easement;
Defendants failed to comply with the statutory requirements of the OCNS;

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on
December 10, 2011 in and over the right-of-way and easement on the Property;

e. Defendants failed to give Magellan the opportunity to exercise its rights under
the OCNS.

24.  As a direct and proximate result of Defendants’ negligence, Plaintiff has paid
$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused
by the Release.

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to

incur costs related to the same, with estimated future damages totaling $1,106,893.50.
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26.  Plaintiff prays that the Court enter judgment against Defendants and award
Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’

negligent strike of the Pipelines.

SECOND CLAIM: TRESPASS

27.  Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein.

28.  Magellan owned and occupied a valid right-of-way and easement in and to the area
of the Property where the Pipelines were located at the time of the Release.

29.  Defendants physically invaded Magellan’s rights within and to the right-of-way and
easement where the Pipelines were located at the time of the Release.

30.  Defendants had no right, lawful authority, or express or implied invitation,
permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-
of-way and easement where Magellan’s pipelines were located at the time of the Release.

31.  Magellan’s interest in and to the right-of-way and easement of the Pipelines were
injured during the course of Defendants’ trespass.

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of
Magellan related to clean up, remediation, and other damages caused by the Release.

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to
incur costs related to the same, with estimated future damages totaling $1,106,893.50.

34.  Plaintiff prays that the Court enter judgment against Defendants and award
Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69.

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against
Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment
interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court

deems just and equitable.

JURY DEMAND
Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on

all issues so triable in Omaha, Nebraska.
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ZURICH AMERICAN INSURANCE COMPANY,
Plaintiff,

By:___ /s/ Albert M. Engles

ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower

1700 Farnam Street

Omaha, Nebraska 68102

(402) 348-0900

(402) 348-0904 (Facsimile)

Albert M. Engles, #11194

Dan H. Ketcham, #18930

Michael L. Moran, #24042

James C. Boesen, #24862
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TRANSCANADA KEYSTONE PIPELINE, LP
ADVANCE RELEASE OF DAMAGE CLAIMS AND INDEMNITY AGREEMENT

Tract No. : ML-NE-HT-40280.000

I/we Richard M. Kiimurry, of Holt County, in the State of Nebraska, (hereinafter “Grantor™)
acknowledge receipt of:

Two Thousand Eight Hundred Thirty Four Dollars and No Cents ($2,834.00), now paid to
Grantor by TransCanada Keystone Pipeline, LP (hereinafter “Company”), in full payment and
settlement, in advance, for all damages listed on the Advance Damages Computation Form
attached hereto as Appendix A. In consideration of said advance payment, Grantor and
Grantor’s heirs, executors, administrators and assigns, do hereby release and forever discharge
Company from any and all causes of action, suits, debts, claims, expenses, general damages,
interest, costs and demands whatsoever, at law and in equity, against Company, which Grantor
ever had, has now, or which Grantor’s insurers, heirs, executors, administrators, successors or
assigns hereafter can, shall or may have in the future, relating to all damage items listed on
Appendix A, arising out of, in connection with, or resulting or alleged to have resulted from
construction or surveying over, under or on the foliowing lands (hereinafter collectively referred
to as the “Lands”):

Situated in the County of Holt, State of Nebraska:
SE/4, SW/4 and NW/4
Section 13, Township 32-N, Range 15-W

Grantor understands and agrees that payment of such consideration is not deemed to be an
admission of liability on the part of Company. Grantor agrees to accept said advance payment
on behalf of Grantor and Grantor’s tenants, if any, and to take full responsibility for
compensating any and all of Grantor’s tenants for any damage or loss that is owed to said
tenants as a result of Company’s use of any pipeline easement acquired by Company from
Grantor on the Lands. Grantor will indemnify, defend, and hold Company and the Company’s
officers, agents, and employees harmiess from any claim asserted by Grantor’s tenants,
tenants’ successors-in-interest, or tenants’ heirs for compensation, restitution, crop loss,
consideration, or damage of any kind that Grantor's tenants may be lawfully entitled to as a
result of Company’s construction or surveying activity within any easement acquired by
Company from Grantor on the Lands.

IN WITNESS WHEREOF, I/we have hereunto set our hands on this day of

, 20

Owner Signature Owner Signature

Owner/Owner Representative Name "~ Owner/Owner Representative Name




TRANSCANADA KEYSTONE PIPELINE, LP
ADVANCE RELEASE OF DAMAGE CLAIMS AND INDEMNITY AGREEMENT
Tract No. : ML-NE-HT-30155.000

We, Rosemary Kilmurry and Rosemary Kilmurry, Trustee of the Frank W. Kilmurry Family Trust,
of Holt County, in the State of Nebraska, (hereinafter “Grantor”) acknowledge receipt of:

Two Thousand Three Hundred Sixty Six dollars and no cents ($2,366.00), now paid to Grantor
by TransCanada Keystone Pipeline, LP (hereinafter “Company”), in full payment and settlement,
in advance, for all damages listed on the Advance Damages Computation Form attached hereto
as Appendix A. In consideration of said advance payment, Grantor and Grantor’s heirs,
executors, administrators and assigns, do hereby release and forever discharge Gompany from
any and all causes of action, suits, debts, claims, expenses, general damages, interest, costs
and demands whatsoever, at law and in equity, against Company, which Grantor ever had, has
now, or which Grantor’s insurers, heirs, executors, administrators, successors or assigns
hereafter can, shali or may have in the future, relating to all damage items listed on Appendix A,
arising out of, in connection with, or resulting or alleged to have resulted from construction or
surveying over, under or on the following lands (hereinafter collectively referred to as the
“Lands”):

Situated in the County of Holt, State of Nebraska:
Wi2
Section 3, Township 31-N, Range 14-W

Grantor understands and agrees that payment of such consideration is not deemed to be an
admission of liability on the part of Company. Grantor agrees to accept said advance payment
on behalf of Grantor and Grantor’s tenants, if any, and to take full responsibility for
compensating any and all of Grantor’s tenants for any damage or loss that is owed to said
tenants as a result of Company’s use of any pipeline easement acquired by Company from
Grantor on the Lands. Grantor will indemnify, defend, and hold Company and the Company’s
officers, agents, and employees harmless from any claim asserted by Grantor's tenants,
tenants’ successors-in-interest, or tenants’ heirs for compensation, restitution, crop loss,
consideration, or damage of any kind that Grantor’s tenants may be lawfully entitled to as a
result of Company’s construction or surveying activity within any easement acquired by
Company from Grantor on the Lands.

IN WITNESS WHEREOF, we have hereunto set our hands on this_day of

, 20

Owner Signature Owner Signature

Owner/Owner Representative Name Owner/Owner Representative Name




TRANSCANADA KEYSTONE PIPELINE, LP
ADVANCE RELEASE OF DAMAGE CLAIMS AND INDEMNITY AGREEMENT
Tract No. : ML-NE-HT-30145.000 -

We, Rosemary Kilmurry and Rosemary Kilmurry, Trustee of the Frank W. Kilmurry Family Trust,
of Holt County, in the State of Nebraska, (hereinafter “Grantor”) acknowledge receipt of:

Three Thousand Five Hundred Sixty Two Dollars and No Cents ($3,562.00), now paid to
Grantor by TransCanada Keystone Pipeline, LP (hereinafter “Company’), in full payment and
settlement, in advance, for all damages listed on the Advance Damages Computation Form
attached hereto as Appendix A. In consideration of said advance payment, Grantor and
Grantor's heirs, executors, administrators and assigns, do hereby release and forever discharge
Company from any and all causes of action, suits, debts, claims, expenses, general damages,
interest, costs and demands whatsoever, at law and in equity, against Company, which Grantor
ever had, has now, or which Grantor’s insurers, heirs, executors, administrators, successors or
assigns hereafter can, shall or may have in the future, relating to all damage items listed on
Appendix A, arising out of, in connection with, or resulting or alleged to have resulted from
construction or surveying over, under or on the following lands (hereinafter collectively referred
to as the “Lands”):

Situated in the County of Holt, State of Nebraska:
All of
Section 33, Township 32-N, Range 14-W

Grantor understands and agrees that payment of such consideration is not deemed to be an
admission of liability on the part of Company. Grantor agrees to accept said advance payment
on behalf of Grantor and Grantor's tenants, if any, and to take full responsibility for
compensating any and all of Grantor’s tenants for any damage or loss that is owed to said
tenants as a result of Company’s use of any pipeline easement acquired by Company from
Grantor on the Lands. Grantor will indemnify, defend, and hold Company and the Company’s
officers, agents, and employees harmless from any claim asserted by Grantor’s tenants,
tenants' successors-in-interest, or tenants’ heirs for compensation, restitution, crop loss,
consideration, or damage of any kind that Grantor’s tenants may be lawfully entitled to as a
result of Company’s construction or surveying activity within any easement acquired by
Company from Grantor on the Lands.

IN WITNESS WHEREOF, we have hereunto set our hands on this_day of

, 20

Owner Signature Owner Signature

Owner/Owner Representative Name Owner/Owner Representative Name




TRANSCANADA KEYSTONE PIPELINE, LP
ADVANCE RELEASE OF DAMAGE CLAIMS AND INDEMNITY AGREEMENT

Tract No. : ML-NE-HT-30130.000

We, Rosemary Kilmurry and Rosemary Kilmurry, Trustee of the Frank W. Kilmurry Family Trust,
of Holt County, in the State of Nebraska, (hereinafter “Grantor”) acknowledge receipt of:

One Thousand Ninety Two Dollars and No Cents ($1,092.00), now paid to Grantor by
TransCanada Keystone Pipeline, LP (hereinafter “Company”), in full payment and settlement, in
advance, for all damages listed on the Advance Damages Computation Form attached hereto
as Appendix A. In consideration of said advance payment, Grantor and Grantor’s heirs,
executors, administrators and assigns, do hereby release and forever discharge Company from
any and all causes of action, suits, debts, claims, expenses, general damages, interest, costs
and demands whatsoever, at law and in equity, against Company, which Grantor ever had, has
now, or which Grantor’s insurers, heirs, executors, administrators, successors or assigns
hereafter can, shall or may have in the future, relating to all damage items listed on Appendix A,
arising out of, in connection with, or resulting or alleged to have resulted from construction or
surveying over, under or on the following lands (hereinafter collectively referred to as the
“Lands”):

Situated in the County of Holt, State of Nebraska:
E/2, NW/4
Section 29, Township 32-N, Range 14-W

Grantor understands and agrees that payment of such consideration is not deemed to be an
admission of liability on the part of Company. Grantor agrees to accept said advance payment
on behalf of Grantor and Grantor’s tenants, if any, and to take full responsibility for
compensating any and all of Grantor’s tenants for any damage or loss that is owed to said
tenants as a result of Company’s use of any pipeline easement acquired by Company from
Grantor on the Lands. Grantor will indemnify, defend, and hold Company and the Company’s
officers, agents, and employees harmless from any claim asserted by Grantor's tenants,
tenants’ successors-in-interest, or tenants’ heirs for compensation, restitution, crop loss,
consideration, or damage of any kind that Grantor’s tenants may be lawfully entitled to as a
result of Company’s construction or surveying activity within any easement acquired by
Company from Grantor on the Lands.

IN WITNESS WHEREOF, we have hereunto set our hands on this_day of

, 20

Owner Signature Owner Signature

Owner/Owner Representative Name Owner/Owner Representative Name
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U.S. Not Prepared for Tar Sands Oil Spills, National Study
Finds

Report urges new regulations, research, and technology to respond to spills of diluted

bitumen.

Photo courtesy Sam LaSusa



Oil gathers in a sheen near the banks of the Kalamazoo River more than a week after a spill
of crude oil, including tar sands oil, from Enbridge Inc.’s Line 6B pipeline in 2010. It was

the largest inland oil spill in U.S. history. Click image to enlarge.

By Codi Kozacek

Circle of Blue

Spills of heavy crude oil from western Canada’s tar sands are more difficult to clean up than
other types of conventional oil, particularly if the spill occurs in water, a new study by

a high-level committee of experts found. Moreover, current regulations governing

emergency response plans for oil spills in the United States are inadequate to address spills

of tar sands oil.

The study by the U.S. National Academies of Sciences, Engineering, and Medicine
confirmed what scientists, emergency responders, and conservationists knew anecdotally
from a major oil spill that contaminated Michigan’s Kalamazoo River in 2010 and another
spill in Mayflower, Arkansas in 2013. Tar sands crude, called diluted bitumen, becomes
denser and stickier than other types of oil after it spills from a pipeline, sinking to the
bottom of rivers, lakes, and estuaries and coating vegetation instead of floating on top of the

water.

“[Diluted bitumen] weathers to a denser material, and it’s stickier, and that’s a problem. It’s

a distinct problem that makes it different from other crude.”

—Diane McKnight,
Chair
Committee on the Effects of Diluted Bitumen on the Environment

“The long-term risk associated with the weathered bitumen is the potential for that [oil]
becoming submerged and sinking into water bodies where it gets into the sediments,” Diane
McKnight, chair of the committee that produced the study and a professor of engineering at
the University of Colorado Boulder, told Circle of Blue. “And then those sediments can
become resuspended and move further downstream and have consequences not only at the

ecosystem level but also in terms of water supply.”



“It weathers to a denser material, and it’s stickier, and that’s a problem. It’s a distinct
problem that makes it different from other crude.” McKnight added. Weathering is what
happens after oil is spilled and exposed to sunlight, water, and other elements. In order to
flow through pipelines, tar sands crude oil is mixed with lighter oils, which evaporate during

the weathering process. In a matter of days, what is left of the diluted bitumen can sink.

The study’s findings come amid an expansion in unconventional fuels development and
transport in North America. Over the past decade, Canada became the world’s fifth largest
crude oil producer by developing the Alberta tar sands. U.S. imports of Canadian crude,
much of it from tar sands, increased 58 percent over the past decade, according to the U.S.

Energy Information Administration.

Though oil prices are at a seven-year low, and market turbulence is expected to persist for
several more years, tar sands developers are working to double the current tar sands oil

production — around 2.2 million barrels per day — by 2030. Pipelines to transport all of the

new oil are expanding too, producing a greater risk of spills.

REMEMBER

B il "'{EELE

| IAKE HERIGAN
’ e J




Photo courtesy DCErica via Flickr Creative Commons

A sign held by a protester at a 2013 climate rally in Washington, D.C. notes the lingering
difficulties associated with spills of diluted bitumen —namely that the oil can become

submerged in the water. Click image to enlarge.

Whether tar sands producers achieve that level of oil supply is not assured. Public pressure
is mounting in Canada and the United States to rein in tar sands development due to
considerable environmental damage and heavy carbon emissions. U.S. President Barack
Obama last month scrapped the Keystone XL pipeline, an 800,000-barrel-per-day project
to move crude oil from Canada’s tar sands to Gulf of Mexico refineries. An international

movement to divest from fossil fuels and a legally binding global deal to cut carbon

emissions —if it is signed in Paris— could curb demand for tar sands oil.

The National Academies of Sciences, Engineering, and Medicine study adds new data to

arguments made by critics of tar sands development.

“The study really confirms a lot of the information that has been out there, there are no real
surprises,” Jim Murphy, senior counsel for the National Wildlife Federation, told Circle of
Blue. “You don’t want these things to be affirmed because it’s bad news for communities.
But the good part about a study like this is hopefully it will prompt some action. Some folks
were hiding behind the lack of a study like this, saying we don't really know. Those excuses

have gone away.”

“The chief takeaway is that this is a different oil, it presents different challenges, and
responders and regulators simply don’t have the structures in place to deal with the

challenges,” he added.

“The chief takeaway is that this is a different oil, it presents different challenges, and
responders and regulators simply don’t have the structures in place to deal with the

challenges.”

—Jim Murphy,
Senior Counsel
National Wildlife Federation



Nonetheless, energy companies are pursuing pipeline expansions, most notably in the
Midwest and Great Lakes regions. Enbridge, Canada’s largest transporter of crude oil,
operates a 3,000-kilometer (1,900-mile) pipeline network, known as the Lakehead System,
that carries crude oil from Canada to refineries on the Great Lakes. The Lakehead system, in
concert with Enbridge’s Canadian main line, is capable of transporting 2.62 million barrels
of oil per day. The pipeline responsible for the 2010 oil spill in Kalamazoo was part of the
Lakehead system. A link in the Lakehead system ruptured in 2010 and spilled more than 3

million liters (843,000 gallons) of tar sands oil into southern Michigan's Kalamazoo River.

It was the largest inland oil spill in U.S. history and its effects still linger because of oil that

sank and is embedded in the river’s sediments.

Enbridge is currently pursuing upgrades to its Alberta Clipper pipeline, which runs through

_—_ =

Minnesota and Wisconsin, in order to boost the line’s capacity to 800,000 barrels per day
from 450,000 barrels per day. A second project aims to increase the capacity of Line 61, a
pipeline that runs from Wisconsin to Illinois, from 560,000 barrels per day to 1.2 million
barrels per day. Opposition to the company’s operation of a pipeline that runs beneath the
Straits of Mackinac, where Lake Michigan and Lake Huron join, has been especially fierce,

though the line does not currently carry tar sands oil.

“I think at the very least we should be saying no to more tar sands through the [Great Lakes]
region until we get a firm handle on how to deal with the unique challenges that tar sands
spills present,” Murphy said. “We should also be taking a hard look, as the president did
with the Keystone XL decision, about the other negative impacts of more tar sands oil, like
the consequences in Alberta with the habitat destruction there, and also the higher carbon

pollution content of the fuel.”

The National Academies study concluded that the characteristics of diluted bitumen are
“highly problematic for spill response because 1) there are few effective techniques for
detection, containment, and recovery of oil that is submerged in the water column, and 2)
available techniques for responding to oil that has sunken to the bottom have variable

effectiveness depending on the spill conditions.”

“Broadly, regulations and agency practices do not take the unique properties of diluted
bitumen into account, nor do they encourage effective planning for spills of diluted

bitumen,” it continued.



Photo courtesy NWFblogs via Flickr Creative Commons

A tar ball recovered on the edge of a cove in Mayflower, Arkansas, after tar sands crude

spilled from ExxonMobil’s Pegasus pipeline in 2013. Click image to enlarge.

The study’s authors made a series of recommendations to help reduce the damage from

future tar sands spills, including:

« Update regulations that would require pipeline operators to identify and provide
safety sheets for each crude oil transported by the pipeline, catalogue the areas and
water bodies that would be most sensitive to a diluted bitumen spill, describe how
they would detect and recover sunken oil, provide samples and information about
the type of oil spilled to emergency officials, and publicly report the annual volumes
and types of crude oil that pass through each pipeline.

o Require the Pipeline and Hazardous Materials Safety Administration (PHMSA), the

federal agency that regulates pipelines in the United States, to review spill response



plans in coordination with the U.S. Environmental Protection Agency and U.S. Coast
Guard to determine if the plans are capable of responding to diluted bitumen spills.

« Develop methods to detect, contain, and recover oil that sinks to the bottom of water
bodies.

« Require government agencies at the federal, state, and local level to use industry-
standard names for crude oils when planning spill responses.

« Revise oil classifications used by the U.S. Coast Guard to indicate that diluted
bitumen can sink in water.

o Collect data to improve modeling of diluted bitumen oil spills.

« Improve coordination between federal agencies and state and local governments
when planning and practicing oil spill response exercises.

» Develop a standard method for determining the adhesion —a measure of how sticky

the oil is—of diluted bitumen in the event of a spill.

After the study’s release, PHMSA said it would develop a bulletin advising pipeline
operators about the recommendations and urge voluntary improvements to their spill
response plans. The agency also plans to hold a workshop next spring to hear public input
on how to implement the recommendations, coordinate with other federal organizations to
“advance the recommendations”, and work with industry representatives to improve spill

response planning.

“We appreciate the work the National Academy of Sciences has done over the last few years
in analyzing the risks of transporting diluted bitumen, including its effects on transmission
pipelines, the environment and oil spill response activities,” Artealia Gilliard, PHMSA
spokesperson and director for governmental, international and public affairs, said in a
statement. “All pipelines transporting crude oil or any other hazardous liquid are required
to meet strict federal safety regulations that work to prevent pipeline failures and to

mitigate the consequences of pipeline failures when they occur.”
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1, Neb., Thurs., July 15, 1993

Young Frank Kilmurry was dis-
couraged.

The year was 1934. Rainhad been
scarce for several years, and the
ground was bone dry. Sand ridges
were common on the Kilmurry farm
12 miles north of Atkinson, with
some ridges as high as three feet.

Frankrecalls seeing a lot of fences
on other farms completely covered
by the blowing sand. -~ .

It was the early days of the “Dirr}v‘
Thirties” Dust Bowl years, althoug
in those days no one knew exactly
how long the dry years would con-
tinue.

Frank was a young man who was
in the process of helping his dad on
the family farm.

“Dad had been farming the place for
about ten years or s0," Frank recalls.
"He tried to raise a crop of small grain
and corn. But in those dry years, the
land didn’t produce much.

1934, of course, was in the pre-
irrigation era. And even ifirrigation had
been in use in those days, it wouldn't
have been of much help to the Kilmurrys.
Their farm was north of the water sup-
ply aquifer that was to become a boon
for farmers closer to Atkinson in years
to come.

“Like most farmers in those days,
we used horses to do the farming at
first,” he recalls. But progress marches
on, and “We finally got a tractor — a
small Farmall... the kind that had to be
hand cranked,” he recalls. “We were
one of the last farms in this area to geta
tractor. I believe we got it in about
1933.” .

However, the handwnting was on
the wall, and as Frank grew into man-
hood he thought to himself thathe wasn’t
going to spend the rest of his life trying
to raise crops in an area that was this

In 1934, Frank finally made a deci-
sion. He was just taking over the farm
from his dad, and thought to himself
that it was time to get out of the farm
business, and into the ranch business.

Frank knew it wasn't going to be
easy, however. The Great Depression
was in its fourth year, and money was
hard to get...especially so for a young
man who had never established credit
for himself.

So Frank headed to town to talk with
Fred Swingley, at the First National

Bank in Atkinson. (Frank's still bank-
ing_there to this day.)

Fred listened to the young man, and
agreed to loan Frank $50.00 the first
year. Frank paid it back, and by the
second year was able to borrow $100.00.
He paid that back, and by the time the
third year rolled around, learned the
value of establishing credit.

“Fred told me I could borrow what I
needed. I had my credit established.”

Frank also recalls how he got his
first head of cattle.

“The government was buying cattle
back then for $17.50 a head,” he said. “1
went to a man who raised cattle, and
told him I'd pay the same thing if1 could
pick out the ones | wanted.

“There wasn't any quibbling over
price. We both knew $17.50 was the
right amount, but 1 did get the pick of the
herd. So I started by buying eight bred
cows. That was the beginning of our
present operation.”

Today, the Kilmurry operation has
grown to a 400-cow operation spread
over some 4,760 acres. It is now
Kilmurry and Sons, with both boys not
only in partnership with their dad, but
also operating their own ranches ... of
about another 2,000 acres each.

Frank said about 300 of the cows are
bred to calve in the spring, while about
100 calve in the fall,

“I’ve found ita little handier to spread
it out like that, rather than having all the
calves born at one time,” he said.

The calvesare put out to pasture, and
sold the following January. In the win-
termonths, of course, the?’ann ’shaying
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operations produce enough hay to keep
them fed during the winter months.

Although 1993 was not a good year
for many Nebraska cattle producers, the
Kilmurrys escaped the scours problem
that seemed to hit many ranchers.

“Wedidn'tlose asingle calfto scours
this year,” Frank said. “Actually, it
turned out to be one of our better years.”

Up until about four or five years ago,
the Kilmurrys raised all Herefords. But
they've changed now to Black Baldy's,
which Frank says is a cross between a
Hereford and an Angus.

Like many ranchers in this area, the
Kilmurry's basic operation is to breed
the herd, pasture and hay them, and sell
them to feed lots.

"I sell mostly to a feeder in Iowa,"
Frank says. "I've been dealing with the
same man for years. The ones that don't
go there are sold through the sale barn in
Atkinson."

Frank is the grandson of Irish immi-
grants who came over from the old
country about 1876, and homesteaded
north of O’Neill.

Both died before Frank was born, so
he didn’t have the opportunity to know
them. Frank himselfwas bomn in O’Neill,
where he lived until he was about five;
then moved with his parents to the fam-
ily homestead north of town. Then, in
1923, the family moved to their present
local, where Frank has lived ever since.

As a youngster, Frank's job was to
do the “chores” while his dad farmed.
He milked one cow, at first; and became

-irst Western Bank

1 iust a bank ... We're a aood neiahbor"

familiar with the familiar hand-cranked
cream separators common in those
days. But surprisingly, Frank didn’t
mind that part of the chores.

Although he didn't know it then,
this one cow -- a short-horned heifer -
- was going to be the forerunner of his
coming cattle business. But in those
days he was more concerned about
milking twice aday than thinking about
what he'd be doing in future years.

Frank said in those years, the short-
horned heifer was a "pretty good milk:
ing strain. That's what most of the
cows in this area were back then.

Frank also took care of about 100
Plymouth Rock chickens, which pro-
duced eggs the family sold for cash.

The Kilmurrys also kept about 15
sows, which produced about 75-80
feeder pigs they sold toa serum buyer
in O'Neill.

“The serum was used to prevent
cholera,” he said. “There was a lot of
cholera in the United States in those
days, and the serum helped get it under
control.”

Financially, the family benefited
from the sale, too, since buyers paid a
premium price for serum feeder pigs.

Frank's aproduct of the rural school
system, having attended the one-room
Celia school about a mile from his
farm.

Frank has one sister, currently liv-
ing in Rapid City. When she was at-
tending school, though, at St. Joseph's
in Atkinson, she had a girlfriend who

would visit the Kilmurry farm peri-
odically,

This girlfriend -- named Rose-
mary Troshynski -- kind of caught
Frank's eye.

The result?

On July 29th this year, Frank and
Rosemary Kilmurry are planning to
observe their S0th wedding anni-
versary! Itll be observed during a
family reunion before that, how-
ever,

Whenthe Kilmurrys get together
as they will this summer, there's a
gang of them. Frank and Rosemary
have seven children, and 22 grand-
children.

The two Kilmurry boys - Rich-
ard and Ed - live 15 and 12 miles
away on their own spreads. Two of
the daughters-- Mrs. Don Slaymaker
and Jackie Kilmurry -- still live in
the Atkinson area, while three have
moved elsewhere. Mrs. Richard

Schaaf lives in Omaha; Mrs. Amie
Bogus is in the Farwell area, and
Mrs. John Hultberg lives in Gar-
land, Texas, just outside Dallas.

Rosemary - who incidentally
taught school five years -- likes 1o
spend her sparetime crocheting and
qQuilting.

Frank? Well, he likes it just fine
watching over the ranch, checking
the windmills daily. His favorite
mode of transportation is still a
qQuarterhorse!

Happy 50th, Frank and Rose-
mary!
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The Keystone XL Tar Sands Pipeline Will Hurt More than Help Job Creation

The total number of jobs the Keystone XL Pipeline would create is far lower than those touted by pipeline
proponents. According to the State Department, the pipeline would create 35 permanent full-time jobs' and
1,950 construction jobs that would last for two years.? The recent claim that Keystone XL would create 42,000
jobs is based on theoretical estimates of all short-term, indirect effects of spending by the much smaller number
of people who would be directly employed.

Keystone XL would likely have negative impacts on job creation. A spill would be detrimental to the
agriculture industry and cleanup efforts would be costly. Keystone XL would also undermine the expansion of
the clean energy sector, which has proven to be more effective at job creation than the fossil fuel industry.

A tar sands spill from Keystone XL would threaten jobs

In the event of a major pipeline spill, Keystone XL could cost thousands of jobs along its route and require high
cleanup expenditures. A study from the University of Nebraska has found that Keystone XL would likely
experience 91 major pipeline spills over the project’s 50-year lifespan.’

Keystone XL would threaten the agricultural sector, which directly employs more than 500,000 people in the
states the pipeline would traverse and which generates billions of dollars in revenue.* 79 percent of the land that
would be affected by Keystone XL is agricultural and rangeland.” The pipeline would also run through the
Ogallala Aquifer, which supplies 30 percent of the groundwater used for irrigation in the U.S. Cleaning up tar
sands o1l spills is both difficult and costly, as witnessed following spills into the Kalamazoo River and in
Mayflower, Arkansas.

Ceystone XL would impede the growth of the clean energy sector

Business owners have argued that Keystone XL would impose nearly $100 billion in climate-related costs on
the economy.” In addition, Keystone XI. would undermine the growth of the clean energy sector. The American
Sustainable Business Council, representing more than 200,000 businesses across the country, has called on the
administration to reject the pipeline.®

The clean energy sector is more conducive to job creation than Keystone XL would be. In the third quarter of
last fiscal year, 18,000 new clean energy jobs were created nationwide.’ Investments in clean energy create four
times as many jobs as the same amount of investment in petroleum-based projects. '

ﬂ' U.S. State Department, Keystone XL Final SEIS, January 2014, p. 4.10-31.
“ U.S. State Department, Keystone XL Final SEIS, January 2014, p. ES-19.

* John Stansbury, Analysis of Frequency. Magnitude and Consequence of Worst-Case Spills From the Proposed Keystone XL Pipeline,

Nebraska Water Center, 2011, hitp://watercenter.unl.edu/downloads/201 1-Worst-case-Keystone-spiils-report.pdf.

“ Lara Skinner & Sean Sweeney, The Impact of Tar Sands Pipeline Spills on Employment and the Economy, Cornell University Global

zdabor Institute, 2012, https://www.ilr.cornell.edu/globallaborinstitute/research/upload/GLI Impact-of-Tar-Sands-Pipeline-Spills.pdf.

*Jd.

S Id.

7 Environmental Entreprenewrs, Letter to Secretary Kerry, March 7, 2014,

Littp:/#/switchboard.nrde.org/b logs/aswift/E2%20Letter%200pposing%20the%20K eystone%20X1.%20Tar%20S2nds%200ii%20Pipeli

ne.pdf.

¥ Business Leaders Call on Senate to Reject Keystone Pipeline, American Sustainable Business Council, November 18, 2014,

hitp://asbeouncil.org/mews/press-release/business-leaders-call-senate-reject-keystone -pipeline#. VKwRumTF-BI.

? Environmental Entreprencurs, Clean Energy Works for Us: 03 2014 Jobs Report, 2014, htip://cleanenergyworksforus.org/wp-
onlent/uploads/2014/11/2014 Q3 Report_final.pdf.

"“ Robert Pollin et al., Green Reco very: A Program to Create Good Jobs and Start Building a Low-Carbon Economy, Political

iconomy Research Institute, 2008, http://www.peri.umass.edu/filcadmin/pdf/other_publication types/peri report.pdf.




Marshall, Michigan Tar Sands Spill into Kalamazoo River - 2010

On July 26, 2010, a pipeline operated by Enbridge Inc. ruptured releasing 843,000 gallons of tar sands
diluted bitumen into Talmadge Creek which flows into the Kalamazoo River near Marshall, Michigan.
The tar sands spill eventually contaminated 35 miles of the Kalamazoo River.' The rupture of this
pipeline (called line Line 6B) is the costliest inland oil spill cleanup in U.S. history. Significantly, this
spill drew national attention to the fact that tar sands oil sinks in water (unlike conventional oil). Despite
more than four years of cleanup efforts overseen by the U.S. Environmental Protection Agency, the
Kalamazoo River is still contaminated with tar sands.”

1. Most expensive inland oil spill in U.S. history: To date, the cleanup cost has exceeded $1
billion. Cleanup requires river-bottom dredging to remove the submerged tar sands that have
remained since 2010. Even as this expensive and time-consuming process has taken place, there is
evidence that dredging and other river-bottom removal techniques may also be leading to a wider
spread of the spilled tar sands oil.” Traditional oil spill clean tools used for conventional oil—like
surface skimmers, vacuum trucks, and absorbent booms—are largely ineffective for tar sands
because large quantities sink and become submerged oil.*

2. Tar sands oil sinks: The response and cleanup of the Kalamazoo river spill has confirmed
longstanding concerns among scientists and environmental monitors that tar sands do not float like
conventional oil if spilled in water.” On the Kalamazoo, this has proved to be the case as the
lighter, highly volatile diluting agents quickly evaporated, leaving behind the highly viscous,
heavy bitumen, which sunk to the river bottom and has not significantly biodegraded over time.
Even the State Department has acknowledged that a spill of tar sands presents dltfel ent challenges
than a conventional oil spill but failed to consider this in its environmental review.®

3. Leak detection technology was ineffective: The pipeline company operating Line 6B was not
the first one to notice the rupture. Despite modern spill detection technology (similar to that
proposed for Kcqunc XL), the rupture was reported by a member of the public 17 hours after the
pipeline had ruptured.’

Following the spill, residents in the area reported adverse health effects including rashes, headaches,
breathing problems and nausea.” The Talmadge Creek ecosystem was also demmdted as wildlife
including turtles, birds, mammals, fish and invertebrates were coated in oil and died,’

' EPA Response to Enbridge Spill in Michigan, updated October 16, 2014, hitp://www.epa.gov/enbridgespill/.
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* Lisa Song, “Cleanup of 2010 Mich. Dilbit Spill Aims to Stop Spread of Submerged Oil,” Inside Climate News, March 27,
2013, http://insideclimatenews.org/mews/20130327/cleanup-2010-mich-dilbit-spill-aims-stop-spread-submerged-oil,
 Kari Lydersen, “A Year After Pipeline Spill, Tar Sands Oil Still Plagues a Michigan Commurity,” On Earth, J uly 25,2011,
http://archive.onearth.org/article/tar-sands-oil-plagues-a-michigan-community.
*isa Song, “Dilbit Sinks in Enbridge Oil Spill, but Floats in Its Lab Study,” Inside Climate News, March 14, 2013,
h‘m //insideclimatenews.org/mews/20130314/tar-sands-dilbit-sinks-enbridge-oil-spill-floais-its-lab-study.

% Final Supplemental Environmenta] Impact Statement for the Keystone XL Pipeline Pr. oject, Chapter 4, Potential Releases,
ttp://keystonepipeline-xl.state. gov/documents/organization/221189.pdf.
" Pipeline Accident Report, Bnbridge Incor porated Hazardous Liquid Pipeline Rupture and Release, National Transportation
Safety Board, July 10, 2012, https://www.ntsb.gov/investigations/summary/PAR1201.html. Though the pipeline’s leak
detection system issued alarms consistent with a rupture, operators misinterpreted the alarms and continued to keep the pipeline
open as it poured oil into the environment,
’ I{eith Matheny, “Three years aﬁu oil spili a slcnw recov cly haunts thmazoo Ri\f:r » Dmm’: Free Press, June 24, 2013,




Mayflower, Arkansas Tar Sands Spill - 2013

On March 29, 2013, ExxonMobil’s 95,000 barrel per day Pegasus Pipeline ruptured, sending roughly
5,000 barrelq (210 000 gallons) of tar sands diluted bitumen through the community of Mayflower,
Arkansas.' Some of the spilled tar sands crude flowed through people’s yards and down their streets.”
While some of the very closest homes to the spill were evacuated, many who lived just a few hundred
yards from the spilled diluted bitumen were not — and were exposed to dangerous levels of benzene,
along with other pollutants such as octane, cyclohexane, heptane, hexane, toluene, butane, pentane and
more.” Some commumty members experienced severe headaches, nausea, and respiratory infections
following the spill.” Even nearly a year later, residents still were facmg headaches, dizziness, nausea and
other health challenges — while being told it was safe to live there — so that some have abandoned their
homes, unable to find buyers.5

The Pegasus p1pelme runs from Patoka, Illinois through Missouri and Arkansas to Corsicana and
Nederland, Texas.® At the time of the spill, the pipeline was 65 years old, and had been built to transport
lighter crudes at lower pressures in the opposite direction—but was reversed in 2006 to transport heavier
tar sands diluted bitumen at higher pressures to the Gulf Coast.” Until 2012, Exxon’s 90,000 bpd
Pegasus pipeline was the only pipeline to move Canadian diluted from the Midwest to the Gulf Coast.

Following the spill, the Pipeline and Hazardous Materials Safety Administration (PHMSA) issued a
Corrective Action Order, requiring ExxonMobil to shut down the pipeline until certain conditions were
met, and initiated an investigation of the spill. PHMSA found nine probable violations of safety rules
that may have contributed to the spill, and ExxonMobil was fined nearly $2.7 million.* On March 31,
2014 — just over a year after the spill - PHMSA approved ExxonMobil’s request to resume operations
on the !;egasus Pipeline at a reduced pressure of 80% of the operating pressure at the time of the pipeline
failure.

As illustrated by the Mayflower spill and the 2010 tar sands spill into the Kalamazoo River, tar sands is
risky to transport, and poses health risks and clean-up challenges when it does spill. Further, the pipeline
companies are not doing their jobs to ensure that the communities through which they are transporting
tar sands stay safe, and U.S. government regulation of tar sands transport is inadequate. Building more
tar sands pipelines like Keystone XL and exacerbating these risks is the wrong path forward.

" PHMSA, ExxonMobil Pipeline Incident — Mayflower, Ark.,
http://www.phmsa.dot.gov/portal/site/PHMS A/menuitem. 62368 7¢f7b00b0f22e4c6962d9¢8789/7venextoid=1a9ab5676d5¢d
310VenVEM 100000d2¢9T7898RCRD& vgnextchannel=d248724dd7d6c010VegnVCM10000080e828cORCRD& venextfmt=pr
mf.
? Exxon Pipeline Breaks in Arkansas, YouTube, March 31, 2013, https://www.voutube.com/watch?v=u30m8U6VP3E#t=12.
* Sam Eifling, Ark. Spill Victims on ‘Wrong” Side of Fence Left to Fend for Themselves, August 7, 2013, Inside Climate
Eéews, http://insideclimatenews.org/mews/20130807/ark-spill-victims-wrong-side-fence-left-fend-themselves

Ibid.
RT, Exxon oil spill town “deserted land’, residents still getting sick, forced to abandon homes, February 11, 2014,
lntn /rt.com/usa/mayflower-keystone-oil-pipeline-410/.

% ExxonMobil Pipeline, Central North crude maps, htp://www.exxonmobil.com/lmages/EMPCo/central_north crude2.pdf.

7 John H., Cushman, Jr., Federal Rules Don’t Control Pipeline Reversals Like Exxon’s Burst Pegasus, April 3, 2013, Inside
Climate News, hitp: //insideclimatenews. org/mews/20130403/federal-rules-dont-control-pipeline-reversals-ex xons-burst-
pegasus.
® Timothy Gardner and Alan Raybould, Exxon faces $2.7 million fine for Arkansas pipeline spill, November 6, 2013,
Reuters, hitp://www.reuters.com/article/2013/) 1/07/us-usa-exxon-fine-idUSBRESAG03X20131107.

’ U.S. Department of Transportation, Pipeline and Hazardous Materials Safety Administration, Letter to ExxonMobil
Pipeline Company, Re: CFP No. 4-2013-5006H, Approval of Restart Plan, Southern Segment of the Pegasus Pipeline, March
31,2014,

http/iwww.phmsa.dot.gov/py_obj_cache/pv_obj_id 325C1FBCOA971C60C2DCS268CB2676A341960000/filename/42013
S006H_Approval_of Restart Plan_Southern Segment REVG6 _03312014.pdf.




Nebraska and South Dakota State Processes Currently Under Way
Regarding the Proposed Keystone XL Tar Sands Pipeline

Nebraska

The U.S. State Department’s review of the Keystone XL pipeline has been suspended, awaiting a
decision by the Nebraska Supreme Court. Pending the court’s ruling, which could come any Friday in
2015, there is no approved route for the pipeline through Nebraska.

The case, Thompson v. Heineman,' hinges on whether the Nebraska Legislature violated the state’s
constitution when it passed legislation enabling Governor Dave Heineman to approve the pipeline
through an expedited process.” The challenged law also gave TransCanada eminent domain rights
without having to first secure a federal permit.’ '

A Nebraska District court agreed with the landowners in a holding issued on February 9, 2014, stating
that, as a “common carrier,” the pipeline could not be green-lighted by the Governor, but rather only by
the Nebraska’s Public Service Commission (PSC).” The Nebraska Supreme Court heard oral arguments
in the state’s appeal on September 5, 2014. A final decision on the case is expected at any time. If the
District Court holding is upheld, TransCanada will have to apply to the PSC for a route. The PSC has
the authority to propose a new route in a process that is expected to take nine or more months.

South Dakota

TransCanada’s permit for building Keystone XL through South Dakota expired in June 2014. The
company filed for a re-certification by the South Dakota Public Utilities Commission (PUC) in
September 2014.”

On October 28, 2014 the PUC granted “intervenor” status to 43 individuals and groups from South
Dakota and Nebraska, many of whom who are challenging the construction and purpose of the pipeline.
As intervenors, they will have the opportunity to voice their opposition to Keystone XL, participate in
the discovery process, and call TransCanada officials to the stand under oath at hearings that will be held
carly 2015. The final evidentiary hearing is set for May 5 - 6, 2015.° Until the Public Utilities
Commission decides whether to grant or decline certification, Transcanada does NOT have a
permitted route through South Dakota.

Public concern in South Dakota over the proposed pipeline has grown tremendously since the original
permit application submitted over four years ago. The unified tribal nations of the Oceti Sakowin, aka
the Great Sioux Nation, are challenging the permit on the grounds of treaty rights,’ water rights
protection and a lack of proper consultation required by federal law."

' Thompson v. Heineman, No. §-14-000158, (Neb. Supreme Court, filed Apr. 21, 2014),

2 Thompson v. Heineman, 2014 WL 631609 (Neb.Dist.Ct.) (Trial Order) (2014).

? Nebraska Legislature, Legislative Bill 1161, Approved by the Governor April 17, 2012,
bttp://nebraskalegislature.gov/FloorDocs/102/PDF/Slip/LB1161 .pdf.

 Thompson v. Heineman, 2014 WL 631609 (Neb.Dist.Ct.) (Trial Order) (2014).

® Keystone XL Pipeline Updates, SOUTH DAKOTA PUBLIC UTILITIES COMMISSION,
http://puc.sd.gov/Dockets/HydrocarbonPipeline/keystoneupdate.aspx.

¢ Joe Duggan, Keystone XL opponents will have a chance (o be heard in South Dakota, OMmana.coM (Oct. 30, 2014),
http://www.omaha.com/news/metro/kevstone-xl-opponents-will-have-a-chance-to-be-heard/article 1¢21b596-392e-5760-90be-
af9aldaceb’3.htiml.

" Tom Poor Bear, Memo from Oglala Sioux Tribe, scribd.com (Dec. 9, 2014) http://www scribd.com/doc/251533342/Memo-
from-Oglala-Sioux-Tribe.

% Advisory Council on Historic Preservation, http://www.achp.gov/106summary.html.




Tribal and Treaty Rights Impacted by the Proposed Keystone XL Tar Sands Pipeline

I'he Keystone XL tar sands pipeline’s proposed route violates basic tenets of Federal Indian Law. The pipeline
would infringe upon treaty-protected lands, especially in South Dakota. TransCanada has also failed to properly
consult with tribal leaders on plans for the pipeline’s construction, violating the U.S. Government’s trust
obligation toward tribes.'

Treaty Violation

Although it does not infringe upon reservation land, the current proposed Keystone XL route crosses land
protected by treaty. On April 29, 1868, the United States entered into a peace treaty at Fort Laramie with the
Oglala Sioux Tribe. The United States agreed in the treaty that all Jands west of the Missouri River and within
present-day South Dakota would be “set apart for the absolute undisturbed use and occupation” by the tribe and
that “no persons ... shall ever be permitted to pass over, settle upon, or reside in the territory described in this
article.”

The Fort Laramie Treaty’s continued enforceability was reinforced in the 1980 Supreme Court case United
States v. Sioux Nation of Indians.* This decision upheld a Court of Claims ruling that the United States’
acquisition of the Black Hills, a region included in the Fort Laramie Treaty, constituted a taking under the 5
Amendment. Accordingly, the Court ruled, the U.S. Government was obligated under the treaty to provide the
affected Sioux Tribe with “just compensation.”

The Tribal Trust Doctrine and the Duty to Consult

Neither the State Department nor TransCanada have properly consulted with the (ribes as required by the
federal government’s tribal trust responsibility.

I'he U.S. Government has a trust responsibility to Indian Nations, which is expressed in the Constitution,
treaties, statutes, case law, and executive orders. This trust duty, which originally arose from tribes’ land
cessations, obligates the federal government to protect tribes’ unique interests.” This trust obligation entails a
duty to consult with Indian tribes on any activity that would affect their land. This duty is expressed in
Executive Order 13175 issued by President Clinton and reinforced by President Obama’s Memorandum for the
Heads of Executive Departments and Agencies issued on November 3, 2009.

TransCanada has failed to adequately consult with tribes potentially affected by the Keystone XL Pipeline,
often claiming that strictly informational meetings have satisfied this requirement. Additionally, TransCanada
has sidestepped the consultation process by hiring members of non-Jocal tribes to survey areas that may be of
cultural significance to the tribes that actually reside there. This deprives the impacted tribes of any meaningful
consultation on Keystone XL's effects on their cultural resources.

The National Historic Preservation Act’s Duty to Consult

Pursuant to Section 106 of the National Historic Preservation Act (NHPA), federal agencies must take into
account projects’ potential effects on locations or objects eligible for inclusion in the National Register prior to
authorizing federal spending on that project. Eligible locations or objects may include “[p]roperties of
traditional religious and cultural importance to an Indian tribe.” Because the Keystone XL pipeline’s proposed
route runs through traditional tribal lands, the State Department is required to consult with the tribes that have
spiritual, cultural, and historical ties to the land along the pipeline route. To date, it has failed to do so.

! Memorandum from Tom Poor Bear, Vice President Oglala Sioux Tribe, Dec. 2014, aviilable at
ittps://www.scribd.com/doc/251533342/Memo-from-Oglala-Sioux-Tribe.

‘448 1.8, 371.

* Mary Christina Wood, Protecting the Atiributes of Native Sovereignty: A New Trust Paradigm for Federal Actions Affecting Tribal
Lands and Resources, 1995 UTAH L. REv. 109, 112 (1995),




Challenges associated with Proposed Tar Sands Pipelines

Enbridge’s Northern Gateway (525,000 bpd)

Enbridge’s proposed Northern Gateway project is a controversial 525,000 barrel per day (bpd) tar sands
pipeline across the mountainous terrain and salmon-bearing rivers of north-central British Columbia. In
May 2013, the British Columbia government opposed the project in its formal comments to the federal
review panel.’ Polling shows that more than two-thirds of British Columbians oppose the Northern
Gateway project.” Moreover, First Nations, with powerful treaty rights which were substantially
strengthened by a recent Canadian Supreme Court ruling, have brought a dozen lawsuits against the
Northern Gateway project. * Amid controversies surrounding the project and following a damaging
referendum in Kitimat, British Columbia, Northern Gateway’s Executive Vice President Janet Holder,
the public face for the project, announced her retirement.” In its environmental review of Keystone XL,
the State SDepartment considered Northern Gateway too uncertain and speculative to include in its
forecast.

Kinder Morgan’s TransMountain Pipeline (additional 590,000 bpd)

The expansion of the TransMountain pipeline, another pipeline through British Columbia, would require
new permits, the renegotiation of landowner agreements along the route, agreements with First Nations,
the dredging of the Vancouver harbor and changes in regulations to allow increased tanker traffic.
TransMountain passes through fifteen First Nation’s communities and affect many more traditional
territories, many of which have stated opposition to the project.® Objections from local political leaders
and the public have already prompted the National Energy Board to delay its final report on the project
to January 2016.

TransCanada’s Energy East Pipeline (1.1 million bpd)

TransCanada’s Energy East pipeline would require converting around 3,000 kilometers (1,864 miles) of
existing natural gas pipeline and construction of around 1,400 kilometers (870 miles) of new pipe, with
the most construction expected in Quebec. While TransCanada only filed its application in late October,
2014, opposition to the project is already significant and %rowing. Both the governments of Quebec and
Ontario have filed as interveners for the project’s review.” The impact of building a new pipeline creates
a significant hurdle for TransCanada, as Quebec has long touted its pro-environment stance and is not
cager to play a role in enabling tar sands expansion plans in Alberta.” At the same time, Ontario's

' Argument of the Province of British Columbia Re: Hearing Order OH-4-2011 and File No. OF-Fac-0il-N304-2010-01 01
Enbridge Northern Gateway Project Application, May 31, 2013, http:/www.env.gov.be.ca/main/docs/2013/BC-Submission-
to-NGP-JointReviewPanel 1303531.pdf: “B.C. officially opposes Enbridge Northern Gateway pipeline,” CBC News, May 31,
2013, hitp://www.che.ca/news/canada/british-columbia/story/2013/05/31/be-northem-gateway-rejected. html.
* “Your Insights on the Northern Gateway Pipeline,” Insights West, February 4, 2013,
http://www.insightswest.cony/news/vour-insi ghts-on-the-northern-gateway-pipeline/,
* Mychaylo Prystupa, “Janet Holder Quits Northern Gateway Pipeline,” Vancouver Observer, November 12, 2014,
iltm.'ﬂ www.vancouvergbserver.com/news/janet-holder-quits-northern-gateway-project.

1bid.
? State Department, Final SEIS, Jan. 31, 2014, 2.2-34, http://keystonepipeline-
xl.state. gov/documents/organization/221 1 55.pdf.
¢ Julie Gordon, “Kinder Morgan Canada pipeline plans hits a mountain of opposition,” Reuters, October 21, 2014,
hitp:/fwww.reuters.com/article/2014/10/2 1 /us-canada-pipeline-kinder-morgn-eng-idUSKCNOIA 1 5N20141021.,
" Markham Hislop, “Social license: Enbridge, Kinder Morgan losing BC battle,” Beacon News, November 15, 2014,
hitp://beaconnews.ca/blog/2014/1 1/social-licence-enbridge-kinder-morgan/.
¥ Shawn McCarthy, “Opposition builds to Energy East,” The Globe and Mail, October 13, 2014,
bitp://www.theglobeandmail.com/report-on-business/opposition-builds-to-energy-east-pipeline-plan/article2 1 082836/,
? Gerrit De Vynck, “TransCanada Eastern Pipeline Draws Opposition: Corporate Canada,” Bloomberg News, August 6, 2013,
hitp:/www . businessweek.com/news/201 3-08-06/transcanada-eastern-pipeline-draws-opposition-corporate-canada.




Eminent Domain and the Keystone XL tar sands pipeline

The House and Senate bills that would approve the Keystone XL tar sands pipeline in the 114™ Congress
-- H.R.3 and S. 1 - do nothing to protect property rights. Despite the clause titled “Private Property
Savings Clause,” the bill’s language does nothing to change the flawed eminent domain laws and
process that uses eminent domain for private gain, and in fact further legitimizes these unjust processes.'

TransCanada has used eminent domain on landowners in every state along the proposed pipeline route,
except in Nebraska. TransCanada makes frequent threats of using eminent domain on Nebraskans, and
has done so since 2010, even though they do not have the current legal ability because of the landowner
legal victory last year. That case is now in front of the Nebraska Supreme Court. TransCanada still does
not have a route or a permit and therefore cannot use eminent domain in Nebraska.

Eminent domain is a federal and state-by-state legal process for the government to take land for “public
purpose.”” Over the years, oil and gas companies have abused eminent domain by seizing land for
private use. The use of eminent domain for private gain must have a federal and state-based fix to
protect property rights. The House of Representatives attempted to give some fixes to eminent domain in

a bill that passed last year, however that bill exempts the Keystone XL pipeline.’

Keystone XL is one example of how a company uses the threat of, and/or the actual use of, eminent
domain to secure contracts with landowners to then turn around to elected officials and the general
public to show that they have “landowner support.”

One of the many negative impacts of eminent domain on landowners is if Keystone XL were to be
denied, in many of the early contracts forced on landowners, there is no clause that states the land is then
returned to the property owner. That means TransCanada can then turn around and sell that land
casement to another pipeline company and the landowner has no legal say in the matter.

Dave Domina, the lead attorney in the Nebraska case for the landowners, wrote extensively about
routing and eminent domain in a memo to all Nebraska elected officials in October 2011. The memo can
be found online and has extensive legal citations for further reading.”

" This section of H.R. 3 states that “Nothing in this Act alters any Federal, State, or local process or condition in effect on the
date of enactment of this Act that is necessary to secure access from an owner of private property to construct the pipeline
and cross-border facilities described in subsection (a). | 14™ Congress, | Session, H.R. 3, http:/thomas.loc.gov/cgi-
bin/query/z?cl14:H.R.3:.

2 Eminent domain is part of the US Constitution, the Fifth Amendment's takings clause. National Eminent Domain Power,
Cornell Law School, http://www.law.cornell.eduw/anncon/html/amdtSbfragd user.html,

* H.R. 1944, the Private Property Rights Protection Act passed Feb. 2014,

http://sensenbrenner.house. gov/news/documentsingle.aspx?DocumentID=371032. Fox News covered the bill
hitp.//www.foxnews.com/us/2012/02/28/house-acts-against-high-court-on-eminent-domair/ as did the Daily Show who
brought up the KXL exemption http://thedailyshow.cc.com/videos/ul knas/little-seizers.

* Domina Law Group Eminent Domain Memo, http:/fwww.dominalaw.com/documents/Green-Paper.pdf.
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LOWER NIOBRARA
NATURAL RESOURCES DISTRICT

: 410 Walnut Street « P.O. Box 350 : Phone: (402) 775-2343
\w ‘Butte, NE 68722-0350 . . Fax: (402) 775-2334
September 17, 2012

TO: Nebraska Department of Environmental Quality
RE: Response to TransCanada’s Supplemental Environmental Report (SER) September 5, 2012

A representative group of our District’s constituents attended our monthly Board Meeting on September 10,
2012. They expressed their personal concerns about the SER. In particular, in response to the proposed Northern
Alternative rerouting of the Keystone XL Pipeline: (1) Sand and porous soils are still being crossed, (2) poisonous
coal tar crude oil should not cross the Ogallala Aquifer because any release of will contaminate their immediate
area, water supply and land. (3) Why can’t the Keystone XL Pipeline be routed parallel to the existing Keystone 1
Pipeline, which is at the easterly edge of the Ogallala Aquifer and sandy soils. They then expressed their
appreciation for the District’s proactive participation in the proposed pipeline review process.

The Board then challenged the constituents to continue their personal involvement in the process with the
goal of protecting their interests as well as Nebraska’s most precious natural resource — the High Plains Aquifer
System and in particular the underlying Ogallala Aquifer. The Board suggested the constituents could consider
writing to and/or meeting with the Nebraska Department of Environmental Quality Staff, Nebraska Legislature and
the Nebraska Governor,

The LNNRD Board of Directors re-affirms our reasons for opposing the TransCanada Keystone XL
Pipeline as set forth in our letter to NDEQ on May 31, 2012 (attached).

There continues to be enormous interest and competition among oil and natural gas companies to construct
new pipelines for conveying both Canada’s and the United State’s developing crude oil supplies to refineries and '
ports in the United States and also redistribute petroleum products and natural gas across the United States as . {

markets for demand change. i
Oil companies have in the past and will continue in the future to construct new pipelines parallel to é&’isting

pipeline corridors (for example the Rockies Express, Platte System, Enbridge, Flanagan South, Pony Express and...)
Why? Because the review process for the new pipelines in existing pipeline corridors/right-of-ways is not as
rigorous and often subject to less scrutiny, In addition, in most locations other than the heartland of America
(including across the mid-section of Nebraska) there is limited land available for new pipelines. The engineering
challenges of paralleling existing pipelines have been overcome with improved construction methods and pipeline
design. It is also worthy to recognize that as markets for crude and refined oil products and natural gas change the
existing pipeline for conveying them are modified to transport crude ol or refined petroleum products instead of
natural gas, and vice versa. Therefore, the proposed Keystone XL P1pelme for Canadian tar sands crude may in the.

"ol cc compamcs for their new plpehne Landowners may find in the future, more than one pipeline and types of

“products being conveyed across their private land easement.
TransCanada will resist to the very end of the process and until Nebraaka s decision makers give

TransCanada no other choice but to route the Keystone XL Pipeline parallel to and in the same corridor as the

existing Keystone 1 Pipeline.
It is very obvious in the SER that TransCanada did not clearly and concisely answer Nebraska Department

of Environmental Quality’s very specific request in their Feedback Report, Chapter 7, information requested from
Keystone, Paragraph 7.5.1, Additional Information Needs Arising From Public Comments on Page 37. Perhaps the

most frequently asked question was: “Why didn’t Keystone follow the same corridor as its first Keystone Oil
Pipeline? Keystone should provide a clear and concise explanation of why the alternative was rejected. Keystone

did not follow NDEQ’s instructions.
In closing, the LNNRD Board expresses sincere thanks to the Nebraska Department of Environmental
Quality Staff for an excellent Feedback Report.

Sincerely,
LNNRD Board of Directors

" Attachment: |

Protecting Lives — Protecting Property — Protecting the Future



LOWER NIOBRARA
NATURAL RESOURCES DISTRICT

410 Walnut Street « P.O. Box 350 Phone: (402) 775-2343 -
Butte, NE 68722-0350 Fax: (402) 775-2334
May 31, 2012

The LNNRD Board has been unanimously opposed to routing the Keystone XL Pipeline
across the Nebraska Sandhills and underlying Ogallala Aquifer since the beginning of the public
review process. In the 1980’s, NRD’s were directed by the Nebraska Legislature to develop
Groundwater Management Plans to protect the quality and quantity of groundwater, which is
most often described as Nebraska’s “most precious natural resource”. The Board takes very
seriously the protection of these two natural resources which are absolutely essential to
Nebraska’s present and future agri-business, recreational pursuits, industrial and commercial
growth, and municipal/local drinking water supplies in this region. The newly proposed Trans
Canada Keystone XL Pipeline route still crosses large areas of Valentine Soils and the Ogallala
Aquifer. ;

Concerns for the Ogallala Aquifer are being pushed aside now that the proposed new
route, on paper, avoids the Sandhills. The Board maintains their objections to the re-routing and
considers the aquifer just as important to avoid as the Sandhills. The Board also recognizes
many pipelines crisscross the aquifer and areas with sandy soils now, but adding the
contamination risks associated with tar sands crude to this region of the Ogallala Aquifer and the
sandy soil pastures and croplands is not warranted.

The LNNRD Board objects to being forced to accept TransCanada’s goal of building the
shortest and cheapest pipeline at the risk of detrimental effects to our citizens, private land
owners and the water resource they depend on for their livelihoods. A better route for the XL
pipeline needs to be chosen!

The Board feels the best route across Nebraska is parallel to the existing Keystone
Pipeline. Even though this route may be somewhat longer, the savings accrued from eliminating
unknowns and surprises by building in a previously studied and completed ROW are significant.
The same emergency response plans, materials, and personnel can be used for both pipelines and
additional savings will accrue from co-locating maintenance crew facilities, material storage lots,
and sites for pumping stations and storage tanks. There will be significantly less drlvm gtoand
from points on the pipelines via rural roads.

Across the states of Montana, North Dakota, and South Dakota the proposed route avoids
crossing Indian Reservations, Wi]dlifé refuges, and environmentally sensitive areas. In
Nebraska, the TransCanada proposed route for the XL Pipeline crosses areas that are very
sensitive to us: the Ogallala Aquifer and the Sandhills. Nebraskans will be stuck with the
consequences of a crude oil pipeline located there. These resources are absolutely critical to
Nebraska’s jobs and economy, now and in the future. Land owners and producers in Nebraska
are frustrated that their concerns continue to fall on deaf ears.

The LNNRD Board of Directors encourages the Nebraska Department of Environmental
Quality to declare that the Trans Canada Keystone XL Pipeline newly proposed route does not
meet the common good and welfare of the state and will present unacceptable hazards to
Nebraska’s most precious natural resource, agricultural resources, aesthetics and communities in
this region. The LNNRD Board of Directors strongly and unanimously agrees that the most
sensible routing alternative, as well as, the quickest alternative for getting on with building the
TransCanada XL Pipeline across Nebraska is simply to avoid crossing this region of the Ogallala
Aquifer and the Sandhills and locating it parallel and adjacent to the existing Keystone Pipeline.

Sincerely
Lower Niobrara Natural Resources District Board of Directors (unanimously approved 6-4 2012)

Protecting Lives — Protecting Property — Protecting the Future
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A number of complementary leak detection methods and systems would be available within the OCC and
would be linked to the SCADA system. Remote monitoring would consist primarily of monitoring
pressure and flow data received from pump stations and valve sites that would be fed back to the OCC by
the SCADA system. Software based volume balance systems would monitor receipt and delivery
volumes and would detect leaks down to approximately 5 percent of pipeline flow rate. Computational
Pipeline Monitoring or model based leak detection systems would monitor small pipeline segments on a
mass balance basis.” These systems would detect leaks down to approximately 1.5 to 2 percent of pipeline
flow rate. Computer based, non-real-time, accumulated gain/loss volume trending would assist in
identifying seepage releases below the 1.5 to 2 percent by volume detection thresholds. If any of the
software-based leak detection methods indicate that a predetermined loss threshold has been exceeded. an
alarm would be sent through SCADA and the Controller would take corrective action. The SCADA
system would continuously poll all data on the proposed pipeline at an interval of approximately 5
seconds.,

In the event of a leak, the operator would shut down operating pumping units and close the isolation
valves. It would take approximately 9 minutes to complete the emergency shut-down procedure (shut
down operating pumping units) and an additional 3 minutes to close the isolation valves. \Some
commenters have expressed concern that the Ludden spill on the existing Keystone Oil Pipeline Project
(see Table 3.13.1-4) took longer than 12 minutes to shut down. In the case of the May 7, 2011 Ludden
spill, the time from 3:51 to 4:26 pm MST was used to verify flow imbalance trends detected by the
SCADA system. At 4:26 pm the Keystone Oil Control Center (OCC) received visual verification of'aleak
fromralocal farmer, thus confirming that a leak had occurred and system shutdown was immediately
initiated. Shutdown was completed by 4:35 pm MST. The elapsed time from leak confirmation through
visual verification to complete system shutdown was 9 minutes. The incident emphasizes the importance
and difficulty of leak verification in some instances. The incident contirms that the uncertainty in time to
shut down for any leak is primarily a function of the time required to verify that a leak has occurred.

In addition to the SCADA and complimentary leak detection systems, direct observation methods
including aerial patrols, infermittent maintenance patrols, and public and landowner awareness programs
would be implemented to encourage and facilitate the reporting of suspected leaks and events that could
suggest a threat to the integrity ot the pipeline.

EPA expressed concern that relying solely on pressure drops and aerial surveys to detect leaks may result
in smaller leaks going undetected for some time, resulting in potentially large spill volumes. In light of
those concerns, EPA requested consideration of additional measures to reduce the risks of undetected
leaks. A PHMSA report (2007) addressed the state of leak detection technology and its applicability to
pipeline leak detection. External leak detection technology addressed included liquid sensing cables,
fiber optic cables, vapor sensing, and acoustic emissions. In that report PHMSA concludes that while
external leak detection systems have proven results for underground storage tank systems there are
limitations to their applicability to pipeline systems and they are better suited to shorter pipeline
segments. Their performance even in limited application is affected by soil conditions, depth to water
table, sensor spacing, and leak rate. While it is acknowledged that some external detection methods are
more sensitive 1o small leaks than the SCADA computational approach, the costs are extremely high and
the stability and robustness of the systems are highly variable. Therefore, long-term reliability is not
assured and the efficacy of these systems for a 1,384-mile long pipeline is questionable.

Relative to additional ground patrols, Keystone responded to a data request from DOS concerning the
feasibility of more ground-level inspections. Keystone responded that based on land owner concerns,
additional ground-level inspections are not feasible due to potential disruption of normal land use
activities (e.g., farming, animal grazing). However, it should be noted that in the normal course of
maintenance Keystone would have crews at various places along the proposed Project corridor (e.g.,

3.13-60
Final EIS Keystone XL Project
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Contact Us
For more information, please contaci us:

Project Hot Line: 1.866.717.7473
Emaii: keystone@transcanada.com
Project web page: wyaw.transcanada.com/keystons

Alternatively, you can write to us with attention to:

Keystone XL Pipeline
450~ 15t Street S.VY.
Calgary, Alberta
Canada T2P 5H1

Or

Keystone XL Pipeline
2700 Post Oak Blvd., Suite 400
Houston, TX 77056

@ "E‘@"_aw;@;Canada



In response to specific concerns raised by the State of Nebraska, TransCanada Keystone Pipeline LP
(Keystone) has agreed to rerouls ils proposed Keystone XL Pipeline Project to avoid the Sandhills region
in Nebraska (Mebraska Reroute), This report, which is being provided to the Nebraska Department of
Environmental Quality (NDEQ), presents an initial analysis of alternative pipeline corridors that avoid the
sandhills. Bach of the "corridors” discussed in this repori represents a 2,000-foct-wide area. The siatistics
presented and maps provided represent the centerline of these 2.000-foot-wide corridors.

KXL Project Overview

The Keystone XL Pipeline Project (hereinafter referred to as the "Keystone XL Project” or the “Project’) is
a proposed approximate 854-mile, 36-inch diameter pipeline to transport crude oil from Hardisty, Alberta,
Canada to Steele Cily, Nebraska., From That point, the project will connect with the existing Keystone
Pipeline Cushing Extension, At the terminus of the Cushing Extension, the oil will be delivered into a new
36-inch pipeling to be constructed as the Keystone Pipeline Gulf Coast Project for fransportation to
refinery markets in the Guif Coasl area of the United States. The Project will have an initial nominal
throughput capacity of 700,000 barrels per day (bpd) and can be expanded to an ultimate nominal
capacity of 830,000 bpd through the installation of additional pumping capacity.

Rackground and Reroute Report Purpose

In September 2008, Keystone filed an application with the U.S. Department of State (DOS) for a
Presidential Permit authorizing the construction and operation of the proposed Keystone XL Pipeline
Project al the U.8.-Canada border crossing Iocation in Montana, At that time, the proposed project
consisied of a 2,737-mile, 36-inch diameier pipeline and appurtenant facilities to transport crude oil from
Hardisty, Alberta, Canada to Nederland/Port Arthur, Texas. Upon receipt of that application, DOS led a
comprehensive environmental review of all aspects of the original Keystone XL Project. The
environmenial review culminated August 26, 2011 wilh the release of the Final Environmental Impact
Statement (FEIS) for the project. This review was the most detailed and comprehensive environmental
review ever undertaken for a cross border crude ol pipeline. The FEIS concluded that "[tlhe analysis of
potential impacts associated with construction and normal operation of the proposed Project suggest that
there would be no significant impacts to most resources along the proposed Project carridor...” (FEIS at
£2.3.15-1).

In November 2011, the DOS determined that, in order to make the required National Interest
Determination with respect to the original Keystone XL Pipeline Project, it was necessary to conduct an
in-depth assessment of potential alternative routes that would avoid the Sandhills region in Nebraska,
Pursuant to suthorization provided in Nebraska statue LB 4 — as adopted in the Special Legislative
Session of November 2011 — the NDEQ also commenced leading the effort 10 assess alternative routes
through Nebraska. The NDEQ also commenced negotiation of a Memorandurmn of Understanding with
DOS, as provided for in LB ~ 4. in order to collaborate with DOS in the preparaiion of a Supplemental
Environmental impact Statement. Subsequently, the NDEQ hired a contractor to assist with the routs
review and published a map delineating the "Sandhills” region that any alternative route must avoid.

in late December 2011, Congress included a provision in the Payroll Tax Cut Extension Act requiring the
President to make a decision on the Presidential Permit within 60 days. This Congressional action caused
the State Department to suspend its work on an MOU with the NDEQ for the reroute process. This
caused the NDEQ to suspend its work with respect to review of alternalive routes in the State. In January
2012, the DOS announced its determination that the project — as presented and analyzed at that time —
didd nat serve the national interest, The determination was based nat on the merits of the project. bul on
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A B C D
1| Pipeline capacity (bpd) Gallons/day Leakage at 1.5%  Leakage at 2%
2 (42gal/barrell) (gpd) (gpd)
3
4 700,000 29,400,000 441,000 588,000
5
6 830,000 34,860,000 522,900 697,200
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Wyoming

HIGH PLAINS AQUIFER
Saturated Thickness
in 1997
meters foot
0-15 0-50
1530 | 50100
30-61 ' 100-200
61-122 || 200-400
122-183 | 200 600
183244 600-800
244305 800-1000
305 366 % 1000-1200
Istand
Source: USGS OFR 00-300
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Your Environment By Region: North-Central
A Brief Overview

The North-Cental region, is comprised of nearly
20,000 square miles of wind-deposited sand
dunes, the largest sand dune formation in the
U.S. Below the grass-stabilized sandy surface of
this 18 county region lie hundreds of feet of
gravel and coarse sand, forming one of the
largest aquifers in North America. Many of the
approximately 2000 square miles (1.3 million
acres) of wetlands in this region are formed
where the ground’s surface dips below the top of
the groundwater aquifer.

Y o A S e s e

-

This region’s abundant grasslands and water
make it ideal for ranching and wildlife. Land use
is primarily rangeland, with cropland/pasture on
the plains and dissected plains of the eastern ) _ NEIOERDy WY ST
portion of the region. The predominant land use

in the region is cattle grazing on large ranches. In

one recent year, 535,000 beef cows grazed the grasslands of this productive environment.

Much of the region is sparsely populated. Cities in this region include O’Neill (pop. 3733), Valentine (2820),
Ainsworth (1862), Gordon (1756), and Burwell (1130). Rivers originating in or flowing through the Sandhills region
include the Niobrara, Snake, South Loup, North Loup, Middle Loup, Loup, Dismal, Calamus, Elkhorn, and Cedar.
Ninety percent of annual stream flow in Sandhills rivers originates from spring-fed groundwater.

Although the region is known for high quality water, surface water and groundwater contamination from
agricultural chemicals and livestock operations in portions of the region present major challenges in the state’s
environmental protection efforts. A heavily irrigated area in the eastern portion of the region contains significant
nitrate contamination of groundwater, and portions of some of the region’s rivers are impaired due to fecal coliform
bacteria. NDEQ's Groundwater Management Area program works cooperatively with the state’s Natural
Resources Districts to address nitrate contamination issues. Fecal coliform bacteria originating from human and
livestock sources (wastewater treatment facilities and animal feeding operations) are regulated through the
National Pollutant Discharge Elimination System (NPDES) program.

Nebraska Department of Environmental Quality
1200 "N" Street, Suite 400
P.0O. Box 98922
Lincoin, Nebraska 68509
(402) 471-2186

http://www.deq.state.ne.us/YourEnvi.nsf/Pages/SandhillsOver 12/3/2012
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Nebraska Earthquakes

April 1867 ~~ January 2016
April 24, 1867 ~ Lawrence KS, but felt across much of Nebraska

Nov. 15, 1877 ~ Probably the strongest earthquake in Nebraska history.
There were two shocks 45 minutes apart; the second was the strongest.
At North Platte, the shock had intensity VII effects, buildings rocked at
Lincoln, and walls were damaged at Columbus. The quake was felt
across most of Nebraska and portions of lowa, Kansas, the Dakotas, and
northwestern Missouri. '

July 28, 1902 ~ Intensity V earthquake occurred near Battle Creek in
northeastern Nebraska. The tremor was reported sufficient to rattle
dishes and shake bell towers at several points.

Feb 26, 1910 ~ Several small earthquakes shook house (iV-V) in
Columbus.

July 30, 1934 ~ Dawes County ~ Chadron ~ Nebraska Panhandle

March 1, 1935 ~ Two earthquakes, 4 minutes apart shook the area near
Tecumseh.

April 14, 1961 ~ Beaver City ~ South-central Nebraska

March 28, 1964 ~ 5.1 earthquake in Western Nebraska; causing many
cracks in a road 10 miles south of Merriman; steep banks along the
Niobrara River tumbled (Intensity VII); plaster fell at Rushville; part of a
chimney toppled at Alliance. The quake occurred one day after the
disastrous Alaska quake.



Nov.23, 1967 ~ Quake reportedly lasting more than two minutes shakes
windows, ratties dishes in north-central Nebraska and south-central

South Dakota.

Nov. 9, 1968 ~ Lincoln feels slight effects of a 5.5 magnitude quaké
centered in southern Illinois.

Oct. 15, 1972 ~ 3.7 magnitude (Intensity V) earthquake in Bassett; also
felt in Ainsworth and Newport.

May 13, 1975 ~ 3.5 magnitude 27KM ~ Bartlett and in Holt County ~
Deloit Township 3.5 magnitude 10KM

May 7, 1978 ~ 3.8 magnitude earthquake in Hyannis; quake shook the
oak pews and brick building of All Saints Church.

April 8, 1979 ~ 2.8 magnitude earthquake in St. Paul ~ 22KM
June 30,1979 ~3.3 magn'itudé earthquake in Fairbﬁry ~ 16KM
Oct. 9, 1981 ~ 3.3 magnitude earthquake in St. Paul ~ 8KM

June 3, 1982 ~ 2.24 magnitude earthquake is centered about four miles
northeast of Wymore. | '

Nov. 14, 1982 ~ 4.3 magnitude quake reported along the eastern end of
the Nebraska-South Dakota border; Public’s reaction ~ thought it was a
big explosion ~ near the Gavins Point Hatchery near the dam, windows
actually trembled and you could see them move.

Jan. 1, 1987 ~ 3-3.5 magnitude quake centered at Crawford

June 10, 1987 ~ 5 magnitude earthquake centered in lllinois, is felt in
Omaha as Press box atop Ak-Sar-Ben grandstand sways




Feb 9, 1989 ~ 4 magnitude quake shakes houses and beds in Cherry
County.

July 18, 1990 ~ 3.0 magnitude quake centered near Ord ~ 10KM; rattles
dishes and shakes houses.

March 30, 1993 ~ 2.9 magnitude quake centered near Peru; shakes
buildings at Peru State College and is felt as far south as Fall City.

Jan. 24, 1994 ~ 3.3 magnitude quake centered 15 miles northwest of
Ainsworth; just a week after a disastrous Los Angeles earthquake.

Feb. 6, 1996 ~ 3.6 magnitude quake centered around
Bloomfield/Creighton ~ 12KM

Aug. 9, 1997 ~ earthquake at Clarkson in east-central Nebraska
Aug. 19, 1997 ~ 3.4 magnitude quake in Stanton ~ 17KM

Nov. 13, 2001 ~ 3.3 magnitude quake in Cambridge in southwest
Nebraska ~ 31KM ~ centered on the NE-KS border between McCook
and Oberlin KS.

June 20, 2002 ~ 3.5 magnitude quake was centered near Greeley, 20
miles east of Ord; Reviewed by seismologist and Public report of 16.

Nov. 4, 2002 ~ 4.3 magnitude with 5KM depth ~ quake hits northeast
Nebraska in the Saratoga Township NNW of O’Neill and cracking walls,
rattling windows and knocking down shelves in Butte (Boyd Co.) ~ U.S.
Ecology says it has taken earthquakes into consideration during
planning for a proposed nuclear waste dump in Boyd County. The dump
was never built.

Feb 14, 2003 ~ 3.3 magnitude quake in Arapahoe ~ 12KM




May 26, 2003 ~ 4.4 magnitude quake shakes parts of western South
Dakota and northwestern Nebraska ~ centered about 30 miles
northeast of Pine Ridge.

July 16, 2004 ~ 3.3 magnitude quake is centered about 20 miles
southeast of Auburn. Tremors felt fr_om Auburn to Brownville and
Nemaha and as far_north as central Sarpy County. ~

Dec. 17, 2005 ~ 2.5 magnitude with 5.00KM depth quake hits near
Newport in northern Rock County.

Feb. 2, 2006 ~ 2.9 magnitude quake (6KM) felt in north-central
Nebraska, it was centered 30 miles east of Ainsworth; felt in Bassett.
Reviewed by seismologist.

Sept. 7, 2006 ~ 2.6 magnitude qhake ~ Gordon NE ~ 19KM ~ Reviewed
by seismologist. ‘

April 4, 2007 ~ 2.7 magnitude quake Chadron NE ~ 27KM ~ Reviewed
by seismologist.

April 16, 2007 ~ 3.0 magnitude quake ~ Hayes Center ~ 25KM ~
Reviewed by seismologist and public report of 12.

Dec. 16, 2009 ~ 3.5 magnitude quake centered northwest of Auburn is
felt throughout Southeast Nebraska.

March 20, 2010 ~ 2.7 magnitude quake ~ 9KM ~ Springview ~
{KeyaPaha Co.) ~ Reviewed by seismologist and public report of 16.

Sept. 2010 ~ 3.0 magnitude quake ~ Oconto NE

Sept. 26, 2010 ~ 3.1 magnitude quake ~ Cozad ~ 27KM ~ Reviewed by
seismologist and public reports of 170.




Nov. 18, 2010 ™~ 3.3 magnitude quake ~ Schuyler ~ 11KM ~ Reviewed by
seismologist and public reports of 128.

March 10, 2011 ~ 2.9 magnitude quake ~ Harrison ~ 25KM ~ Reviewed
by seismologist and public reports of 24.

Nov. 14, 2011 ~ 4.0 magnitude quake ~ Chadron ~ 41KM ~ Reviewed by
seismologist and public reports of 84.

Nov. 19, 2011 ~ 2.8 magnitude quake ™~ Chadron ~ 11KM ~ Reviewed by
seismologist.

Aug. 6, 2012 ~ 2.5 magnitude quake ~ Mullen ~ 21KM ~ Reviewed by
seismologist and public report of 6.

Oct. 18, 2012 ~ 3.6 magnitude quake ~ Hyannis ~ 28KM ~ Reviewed by
seismologist and public report of 50.

Jan. 14, 2014 ~ 2.9 magnitude quake ~ Wymore ~ 10KM ~ Reviewed by
seismologist and public report of 40.

June 18, 2015 ~ 3.3 magnitude quake ~ Valentine ~ 15KM ~ Reviewed
by seismologist and public report of 8.

Aug. 19, 2015 ~ 3.6 magnitude quake ™~ Thedford ~ 34KM ~ Reviewed by
seismologist and public report of 18.

Nov. 10, 2015 ~ 3.2 magnitude quake ~ Mullen ~ 52KM ~ Reviewed by
seismologist and public report of 2.

lan. 4, 2016 ~ 3.5 magnitude quake ~ Broken Bow ~ 16KM ~ Reviewed
by seismologist and public report of 42.
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$D PUC Commissioners
HP14-001 Hearing
July 24, 2015

[ am Bonny Kilmurry, an individual intervener on Docket HP14-001,
hearing scheduled for July 27 through August 4, 2015. This is my written
formal intervener statement. Thank you for allowing me the opportunity to
participate in this process.

TransCanada is not the good neighbor it purports to be. Not only
does TransCanada exaggerates it's job numbers, the company also has a
long history of spreading half-truths about the efficacy and safety of their
exiting pipelines and the proposed Keystone XL pipeline.2 As a landowner
who is affected by the proposed Keystone XL pipeline, | have a financial
and emotional interest in the fate of this proposed pipeline; however, what
began as gut response is now based on factual research. | can now say,
that TransCanada actions are not neighborly, and their actions speak to a

blatant disregard of the land and water | seek to preserve.

1 Factcheck.org. “Pipeline Primer.” March 10, 2014.
http://iwww.factcheck.org/2014/03/pipeline-primer/

2 Factcheck.org. "Pipeline Primer.” March 10, 2014.
hitp://www.factcheck.org/2014/03/pipeline-primet/
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July 24, 2015

TransCanada exaggerates pipeline safety. Let’s look TransCanada’s
record for the first Keystone pipeline. The company boasted that this
project would only have one leak in a seven-year period; however, in its
first year of operation twelve were reported.?® In one such leak, a six-story
geyser unleashed 21,000 barrels of oils in North Dakota.# Furthermore,
there are numerous issues with the southern leg of Keystone 1. In one such
instance, “a mandatory inspection test revealed a section of the pipeline's
wall had corroded 95%, leaving it paper-thin in one area (one-third the
thickness of a dime) and dangerously thin in three other places, leading
TransCanada to immediately shut it down.”s The public was never notified
of these issues. TransCanada claims to have speedily dealt with these
issues, but | think this is more of a symptom of their lack of neighborliness.

If the pipeline was so safe, then why would it leak twelve times in its first

3 Lacy, Stephen. Climate Progress. "After 12 Qil Spills in One Year, TransCanaia Says Proposed Keystone XL
Pipeline Will Be Safest in U.8."” August 17, 2011.

4 O'Connor, Phillip. St. Louis Post-Dispatch, "Keystone oil pipeline shut down after leak.” May 10, 2011.
hitp://www.stlitoday.com/news/local/metro/article_dae7b66ee0c5-5677-9acd-0773etb0d8d1. html

5 Dermansky, Julie. Desmog. "Exclusive TransCanada Keystone 1 Pipeline Suffered Major Corrasion Only Two Years
In Operation, 95% Worn in One Spot,” April 30, 2015.

http://www.desmogblog.com/2015/04/30/exclusive-transcanada-keystone-1-pipeline-suffered-major-
corrosion-only-two-years-operation-95-worn-one-section
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year? If the pipeline was so sturdy, why would TransCanada need to

replace major portions of the route in the pipeline’s first year of operation?
| also believe that TransCanada has a corporate culture that flouts
regulations in favor of profit. Evan Vokes, a former engineer for the
company, made a formal complaint about TransCanada’s non-compliance
of regulations to Canada’s National Energy Board (NEB) in 2012. From this
formal complaint, the NEB found that “...many of the allegations of
regulatory non-compliance identified by the Complainant were verified by
TransCanada’s internal audit.”¢ By 2014, TransCanada had dealt with their
welding issues, however, these problems were only solved after the formal
complaint was filed with the NEB.7 Prior to contacting the NEB, Vokes had
voiced his concern within internal channels at TransCanada. These
complaints were simply ignored. This story is not isolated. In March of this

year, another individual brought “...a dozen allegations that deal with the

6 CBC News. "Whistleblower Forced Investigation of TransCanada Pipelines,” October 17, 2012,
http://Mmww.cbe.ca/news/canada/whistleblower-forced-investigation-of-ranscanada-pipelines-1.1146204

7 CBC News. “TransCanada Whistleblower's Complaints Validated by the NEB," February 25, 2015.

hitp:/www.cbe.ca/news/canada/edmonton/transcanada-whistleblower-s-complaints-validated-hy-
-1.2
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timeliness, quality and reporting of repairs on [TransCanada’s] Alberta
pipelines” to Canada’s NEB.8 These allegations are currently under
investigation.

I am happy to hear that TransCanada dealt with it's prior regulatory

allegations; however, it concerns me that TransCanada only dealt with
these issues after they were under investigation by the NEB. These
instances are not neighborly. The company knows the regulations, and they '
have a duty to comply. Since these instances are far from isolated, | am
concerned that this trend of ignoring regulations will persist with the
Keystone XL pipeline.

| am also concerned with TransCanada’s treatment of the
landowners. Lori Collins from Paris, Texas welcomed TransCanada when
the company wanted to place the southern leg of the Keystone XL pipeline

across her land.® The men in her family are all oil field worker, and she

8 Canadian Manufactunng ‘NEB Launches New Investlgatlon Into TransCanada Pipeline,” March 20, 2015.
fianmanufa anufactu 2b-launches-new-investigation-into-transcanadas-

lines-146415
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strongly supported the pipeline construction. In 2012, during construction of
the pipeline on their land, a backhoe dug up the Collins’ septic system.
Collins was not concerned because the TransCanada land agent assured
her that the company would promptly fix the problem. This did not happen.
Instead their house was filled with raw sewage, and the family had to move.
A year and a half after this incident the company offered the family $40,000
to fix the damage, only to backtrack their offer. Finally, nineteen months
after the septic destruction, TransCanada settled with the Collins family out
of for court for $479,000. The former TransCanada supporter was
exhausted, and in an interview with the Texas Observer, Collins said, “...
they sucked us dry. They took our home, our livelihood, our work from
us,”10

From the construction issues of the first Keystone pipeline, to their
regulatory issues in Canada, | see a troubling trend. These examples show
that TransCanada is far from neighborly. As a life-long resident of the

Sandhills and landowner along the Keystone XL pipeline, | have a vested

10 Elbein, Saul. Texas Obsetver. "Crossihg the Line," September 17, 2014, Web
hitp./h i
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interests in your Commission’s decision. As an informed citizen, | am
concerned. | see a company that values profits over the livelihoods of
South Dakota’s citizens. | ask that your Commission takes these facts into
consideration, and | thank you for the opportunity to present my findings to

you.

Regards,

Bonny Kilmurry

47798 888 Road

Atkinson, Nebraska 68713
 bjkilmurry@gmail.com

402.925.5538

Kilmurry 6
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April 30, 2013

O’Neill, Nebraska
The Holt County Board of Supervisors met in regular session as per adjournment with all members
present. This meeting publicized pursuant to Section 84-1411 R.R.S. 1943,
Chairman Tielke convened the meeting at 9:46 A.M. and informed the public of the location of the Open
Meeting Poster.
Motion by Hahlbeck, 2™ by Boshart, to approve the minutes of the April 16, 2013 meeting as printed.
Voting Aye: Hahlbeck, Butterfield, Boshart, Metschke and Tielke. Voting Nay: None. Abstain: Snyder
and Scholz. Motion carried.
The Board reviewed the correspondence received from the Department of Environmental Quality
regarding permits issued for Riverview, LLP and a transfer of permit to Elkhorn Farms, Inc.
Motion by Boshart, 2" by Butterfield, to approve the issuance of a special designated license for Angel’s
Inc. to allow alcohol in the vendors’ area outside their licensed premises for their BikeFest promotion on
July 26 & 27, 2013. Voting Aye: Snyder, Butterfield, Boshart, Scholz, Metschke, Hahlbeck and Tielke.
Voting Nay: None. Motion carried.
The Board reviewed claims on file.
10:15 being the time advertised the meeting was opened up for discussion on the Keystone XL Pipeline
that is proposed to come through Holt County. 35 interested landowners along with 3 Keystone XL
Pipeline Representatives were present. Time was allowed for the following to speak: Mary Jean Adams,
Bob Beelaert, Ernie Fellows, Oliver Horton, Jeff Rauh, Ray Kopecky, Neil Galloway, Bruce Boettcher,
Lloyd Addison, Dwain Marcellus, Susan Schaaf, Sue Mitchell, Terry Frisch, Bud Andersen and Susan
Luebbe.
Chairman Tielke suggested a motion that Holt County is not opposed to pipelines but is concerned with
the tar sands being pumped through Holt County.

RESOLUTION #2013-7
OF THE
HOLT COUNTY BOARD OF SUPERVISORS
Motion by Boshart, 2™ by Metschke, to propose the following Resolution; to oppose all crude oil and or
tar sand pipelines across Holt County. Voting Aye: Butterfield, Boshart, Scholz, Metschke, Hahlbeck,
Snyder and Tielke. Voting Nay: None. Motion carried.
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Before the Nebraska Public Service Commission

In the Matter of the Application Application No: OP-003

of
TransCanada Keystone Pipeline, LP Direct Testimony of
for Route Approval of Keystone XL Richard M. Kilmurry in Support of
Pipeline Project, Pursuant to Major Oil Landowner Intervenors
Pipeline Siting Act

State of Nebraska )

) SS.

Holt County )

Q: Please state your name.

A: My name is Richard M. Kilmurry

Q: Are you an intervener in the Public Service Commission’s proceedings
regarding TransCanada’s application for approval of its proposed Keystone
XL tar sands pipeline across Nebraska?

A: Yes, | am.

Q: Do you own land in Nebraska, either directly or through an entity of which
you are an owner that could be affected by the proposed TransCanada
Keystone XL pipeline?

A: Yes, | do and it is located in Holt County.

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial
photo(s) of your land in question here with the area of the proposed KXL
pipeline depicted?

A: Yes.

What do you do for a living?
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Rancher.

If you are you married tell us your spouse’s name please?

Bonny Kilmurry.

If you have children how many do you have?

Yes, we have 4 children. Mike, Michelle, Sarah and Matt.

If you have grandchildren how many do you have?

We have 3 grandchildren and 2 step grandchildren.

Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you
and or your family?

Yes.

For the land that would be affected and impacted by the proposed KXL tar
sands pipeline give the Commissioners a sense how long the land has been in
your family and a little history of the land.

Nearly 100 years.

Do you earn any income from this land?

Yes.

Have you depended on the income from your land to support your livelihood
or the livelihood of your family?

Yes.

Have you ever in the past or have you thought about in the future leasing all
or a portion of your land in question here?

Yes, | have thought of it and that concerns me. | am concerned that a prospective
tenant may try to negotiate a lower price for my land if it had the pipeline on it and
all the restrictions and risks and potential negative impacts to farming or ranching
operations as opposed to land that did not have those same risks. If | was looking
to lease or rent ground | would pay more for comparable non-pipeline land than |
would for comparable pipeline land and I think most folks would think the same
way. This is another negative economic impact that affects the landowner and the

county and the state and will forever and ever should TransCanada’s preferred or
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Q

mainline alternative routes be approved. If they were to twin or closely parallel to
Keystone | the vast majority of landowners would be those that already have a
pipeline so there would be considerable less new incremental negative impacts.

Do you have similar concerns about selling the land?

Well | hope not to have to sell the land in my lifetime but times change and you
never know what is around the corner and yes | am concerned that if another piece
of ground similar to mine were for sale and it did not have the pipeline and mine
did that | would have a lower selling price. | think this would be true for pipeline
ground on both the preferred and mainline alternative routes.

What is your intent with your land after you die?

Like I said | hope not to have to sell and | hope that it stays in the family for years
to come but | have thought about getting out if this pipeline were to come through.
Are you aware that the preferred route of TransCanada’s Keystone XL
Pipeline would cross the land described above and owned by you?

Yes.

Were you or an entity for which you are a member, shareholder, or director
previously sued by TransCanada Keystone Pipeline, LP?

Yes, we were in 2015. TransCanada Keystone Pipeline LP sued us by filing a
petition for condemnation against our land so it could place its proposed pipeline
within an easement that it wanted to take from us on our land.

Did you defend yourself and your land in that condemnation action?

Yes, we did. We hired lawyers to defend and protect us and we incurred legal fees
and expenses in our resistance of TransCanada’s lawsuit against us.

Has TransCanada reimbursed you for any of your expenses or costs for fees
incurred?

No, they have not.

In its lawsuit against you, did TransCanada identify the amount of your

property that it wanted to take for its proposed pipeline?
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The lawsuit against us stated they would take the amount of property that is
reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant
and equipment reasonably necessary to operate the pipeline.

Did TransCanada define what they meant by “property that is reasonably
necessary”?

No, they did not.

Did TransCanada in its lawsuit against you, identify the eminent domain
property portion of your land?

Yes, they did.

Did TransCanada describe what rights it proposed to take related to the
eminent domain property on your land?

Yes, they did.

What rights that they proposed to take did they describe?

TransCanada stated that the eminent domain property will be used to “lay, relay,
operate, and maintain the pipeline and the plant and equipment reasonably
necessary to operate the pipeline, specifically including surveying, laying,
constructing, inspecting, maintaining, operating, repairing, replacing, altering,
reconstructing, removing and abandoning one pipeline, together with all fittings,
cathodic protection equipment, pipeline markers, and all their equipment and
appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon,
petroleum products, and all by-products thereof.”

Prior to filing an eminent domain lawsuit to take your land that
TransCanada identified, do you believe they attempted to negotiate in good
faith with you?

No, | do not.

Did TransCanada at any time approach you with or deliver to you their
proposed easement and right-of-way agreement?

Yes, they did.



At the time you reviewed TransCanada’s easement and right-of-way
agreement, did you understand that they would be purchasing a fee title
interest in your property or that they were taking something else?

| understood that they proposed to have the power to take both a temporary
construction easement that could last for a certain period of time and then also a
permanent easement which they described to be 50 feet across or in width, and
that would run the entire portion of my property from where a proposed pipeline
would enter my property until where it would exit the property.

Is the document included with your testimony here as Attachment No. 3, a
true and accurate copy of TransCanada’s proposed Easement and Right-of-
Way agreement that they included with their condemnation lawsuit against
you?

Yes, it is.

Have you had an opportunity to review TransCanada’s proposed Easement
and Right-of-Way agreement?

Yes, | have.

What is your understanding of the significance of the Easement and Right-of-
Way agreement as proposed by TransCanada?

My understanding is that this is the document that will govern all of the rights and
obligations and duties as well as the limitations of what | can and cannot do and
how | and any future landowner and any person | invite to come onto my property
must behave as well as what TransCanada is and is not responsible for and how
they can use my land.

After reviewing TransCanada’s proposed Easement and Right-of-Way
agreement do you have any concerns about any portions of it or any of the
language either included in the document or missing from the proposed
document?

Yes, | have a number of significant concerns and worries about the document and

how the language included and the language not included potentially negatively
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impacts my land and thereby potentially negatively impacts my community and
my state.

I would like you to walk the Commissioners through each and every one of
your concerns about TransCanada’s proposed Easement and Right-of-Way
agreement so they can develop an understanding of how that language and
the terms of that contract, in your opinion, potentially negatively impacts you
and your land. So, if you can start at the beginning of that document and
let’s work our way through it, okay?

Yes, I’'ll be happy to express my concerns about TransCanada’s proposed
Easement and Right-of-Way agreement and how it negatively could affect my
property rights and my economic interests.

Okay, let’s start with your first concern please.

The very first sentence talks about consideration or how much money they will
pay to compensate me for all of the known and unknown affects and all of the
rights I am giving up and for all the things they get to do to my land and for what
they will prevent me from doing on my land and they only will pay me one time at
the signing of the easement agreement. That is a huge problem.

Explain to the Commissioners why that is a problem.

It is not fair to the landowner, the county, or the State. It is not fair to the
landowner because they want to have my land forever for use as they see fit so
they can make a daily profit from their customers. If |1 was to lease ground from
my neighbor | would typically pay twice a year every year as long as they granted
me the rights to use their land. That only makes sense — that is fair. If | was going
to rent a house in town | would typically pay monthly, every month until I gave up
my right to use that house. By TransCanada getting out on the cheap and paying
once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax
revenue collection on the money | would be paid and then pay taxes on and
contribute to this state and this country. It is money | would be putting back into

my local community both spending and stimulating the local economy and
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generating more economic activity right here. Instead TransCanada’s shareholders
keep all that money and it never finds its way to Nebraska.

What is your next concern?

The first paragraph goes on to say Grantor, which is me the landowner, “does
hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a
limited partnership...” and | have no idea who that really is. | have no idea who is
forcing this pipeline on us or who the owners of the entities are, or what are the
assets backing this limited partnership, or who the general partner is, or who all
the limited partners are, and who makes up the ownership of the these partners or
the structure or any of the basic things you would want to know and understand if
you would want to do business with such an outfit. According to TransCanada’s
answer to our Interrogatory No. 28, as of the date | signed this testimony, a limited
liability company called TransCanada Keystone Pipeline GP, LLC is the general
partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so
basically nothing. That is really scary since the general partner has the liability but
virtually none of the ownership and who knows if it has any other assets.

Do you think it is in the public interest of Nebraska to not be one-hundred
percent clear on exactly who could become the owner of over 275 miles of
Nebraska land?

No.

Do you think it is in the public interest of Nebraska to not be one-hundred
percent clear on exactly who will be operating and responsible for
approximately 275 miles of tar sands pipeline underneath and through
Nebraska land?

No.

Okay, let’s continue please with your concerns of the impacts upon your land
and the State of Nebraska of TransCanada’s easement terms.

Yes, so the next sentence talks about “...its successors and assigns (hereinafter

called “Grantee”)...” and this concerns me because it would allow my easement to
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be transferred or sold to someone or some company or country or who knows what
that | don’t know and who we may not want to do business with. This pipeline
would be a huge asset for TransCanada and if they can sell to the highest bidder
that could have terrible impacts upon all of Nebraska depending upon who may
buy it and | don’t know of any safeguards in place for us or the State to veto or
have any say so in who may own, operate, or be responsible for this pipeline in the
future.

Do you think that type of uncertainty and lack of control over a major piece
of infrastructure crossing our State is in the public interest?

No, certainly not, in fact, just the opposite.

What’s next?

Then it says “...a perpetual permanent easement and right-of-way...” and this
really concerns me. Why does the easement and right-of-way have to be perpetual
and permanent? That is the question myself and my family want an answer to.
Perpetual to me is like forever and that doesn’t make sense.

Why doesn’t a perpetual Easement and Right-of-Way make sense to you?

For many reasons but mostly because the tar sands are finite. | am unaware of any
data proving there is a perpetual supply of tar sands. | am not aware in
TransCanada’s application where it proves there is a perpetual necessity for this
pipeline. My understanding of energy infrastructure like wind towers is they have
a decommission plan and actually take the towers down when they become
obsolete or no longer needed. Nothing manmade lasts forever. My land however
will, and | want my family or future Nebraska families to have that land as
undisturbed as possible and it is not in my interest or the public interest of
Nebraska to be forced to give up perpetual and permanent rights in the land for
this specific kind of pipeline project.

Okay, what is your next concern?

The easement language includes all these things TransCanada can do and it says

“...abandoning in place...” so they can just leave this pipeline under my ground
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until the end of time just sitting there while they are not using it, but I am still
prevented from doing on my land and using my land what | would like. If | owned
a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting
there. It doesn’t make sense and it scares me and it is not in my interest or the
public interest of Nebraska to allow this.

Now it looks like we are ready to go to the second page of the Easement is that
right?

Yes.

So now on the second page of the Easement what are your concerns?

Here the Easement identifies a 24-month deadline to complete construction of the
pipeline but has caveats that are undefined and ambiguous. The 24-month period
starts to run from the moment “actual pipeline installation activities” begin on
Landowners property. It appears that TransCanada would define this phrase as
needed. It would be wise to explain what types of TransCanada action constitutes
“installation activity” For instance, would the placement and storage of an
excavator or other equipment on or near the Easement property be an activity or
would earth have to be moved before the activity requirement is triggered. This
vague phrase is likely to lead to future disputes and litigation that is not in the best
interest of the welfare of Nebraska and would not protect property interests. The
24-months can also be extended in the case of “force majeure.” My understanding
Is that force majeure is often used to insulate a party to a contract when events
occur that are completely out of their control. In TransCanada’s easement this is
expanded to include “without limitation...availability of labor and materials.”
Extending this language to labor and materials is problematic because these are
two variables that TransCanada does have some or significant control over and to
allow extension of the 24-month period over events not truly out of the control of
TransCanada and without further provision for compensation for the Landowner is
not conducive to protection of property rights.

Okay, what is your next concern?



Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of
TransCanada and Landowner. In 1.A., the first sentence discusses “commercially
reasonable costs and expenses” will pay for damages caused but then limits
TransCanada’s liability to certain circumstances. There is no definition of
“commercially reasonable” and no stated right that the Landowner would get to
determine the amounts of cost or expense that is “commercially reasonable.”
TransCanada excepts out from their liability any damages that are caused by
Landowner’s negligence or the negligence of anyone ever acting on the behalf of
Landowner. It is understandable that if the Landowner were to willfully and
intentionally cause damages to the pipeline that Landowner should be liable.
However, anything short of willful misconduct should be the Ilability of
TransCanada who is subjecting the pipeline on the Landowner and who is making
a daily profit from that pipeline. When evaluating the impact on property rights of
this provision, you must consider the potentially extremely expensive fight a
Landowner would have over this question of whether or not damage was an act of
negligence. Putting this kind of potential liability upon the Landowner is
incredibly problematic and is detrimental to the protection of property rights. |
don’t think this unilateral power which | can’t do anything about as the landowner
is in the best economic interest of the land in question or the State of Nebraska for
landowners to be treated that way.

Is there any specific event or example you are aware of that makes this
concern more real for you?

Yes, one need not look further than a November 3, 2015 lawsuit filed against
Nemaha County, Nebraska landowner farmers who accidently struck two
Magellan Midstream Partners, LP pipelines, one used to transport a mixture of
gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged
negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate
copy of the Federal Court Complaint is here as Attachment No. 4.

What is your next concern with the Easement language?
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Paragraph 3 states that Landowner can farm on and otherwise use their property as
they choose unless 1) any Landowner use interferes in any way with
TransCanada’s exercise of any of its rights within the Easement, or 2)
TransCanada decides to take any action on the property it deems necessary to
prevent injury, endangerment or interference with anything TransCanada deems
necessary to do on the property. Landowner is also forbidden from excavating
without prior authorization by TransCanada. So my understanding is that
TransCanada will unilaterally determine what Landowner can and can’t do based
upon how TransCanada chooses to define the terms in paragraph 3. TransCanada
could also completely deny my request to excavate. Further, TransCanada retains
all “privileges necessary or convenient for the full use of the rights” granted to
them in the Easement. Again, TransCanada unilaterally can decide to the
detriment of the property rights of Landowner what TransCanada believes is
necessary or convenient for it. And there is no option for any additional
compensation to landowner for any right exercised by TransCanada that leads to
the removal of trees or plants or vegetation or buildings or structures or facilities
owned by Landowner of any kind. Such undefined and unilateral restrictions and
rights without having to compensate Landowner for such further destruction or
losses are not conducive to the protection of property rights or economic interest.
What is the next concern you have?

The Easement also allows some rights for Landowner but restricts them at the
same time and again at the sole and unilateral decision making of TransCanada.
TransCanada will determine if the actions of Landowner might in anyway
endanger or obstruct or interfere with TransCanada’s full use of the Easement or
any appurtenances thereon to the pipeline itself or to their access to the Easement
or within the Easement and TransCanada retains the right at any time, whether
during growing season or not, to travel “within and along Easement Area on foot
or in vehicle or machinery...” Further at TransCanada’s sole discretion it will

retain the rights to prevent any landowner activity that it thinks may “unreasonably
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such
undefined and unilateral restrictions are not conducive to the protection of
property rights or economic interest.

What is the next concern you have with the Easement language?

The Easement allows TransCanada sole discretion to burn or chip or bury under
Landowner’s land any debris of any kind without any input or power of
Landowner to demand an alternative method or location of debris disposal. Such
unilateral powers would negatively affect Landowners property are not conducive
to the protection of property rights or economic interest.

What is the next concern you have with the Easement language?

Again, undefined terms leave a lot of room for confusion. What does the phrase
“where rock is encountered” mean and why does TransCanada solely get to
determine whether or not this phrase is triggered. This phrase could be used to
justify installing the pipeline 24 inches beneath the surface. The ability to use this
provision to minimal locate the pipeline at a depth of 24 inches could negatively
affect Landowners property are not conducive to the protection of property rights.
A shallow pipeline is much more likely to become a danger and liability in the
future given farming operations and buried irrigation lines and other factors
common to the current typical agricultural uses of the land in question impacted
by TransCanada’s preferred pipeline route.

What is the next concern you have with the Easement language?

There are more vague concepts solely at the determination of TransCanada such as
“as nearly as practicable” and *“pre-construction position” and “extent reasonably
possible.” There is nothing here that defines this or provides a mechanism for
documenting or memorializing “pre-construction position” so as to minimize
costly legal battles or wasted Landowner time attempting to recreate the soil
condition on their fields or pasture. Such unilateral powers would negatively affect
Landowners property are not conducive to the protection of property rights or

economic interest.
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What is the next concern you have with the Easement language?

TransCanada maintains the unilateral right to abandon the pipeline and all
appurtenances thereto in place on, under, across, or through Nebraska land at any
time it chooses. There is no provision for Landowner compensation for such
abandonment nor any right for the Landowner to demand removal. Such unilateral
powers would negatively affect Landowners property are not conducive to the
protection of property rights or economic interest.

What is the next concern you have with the Easement language?

TransCanada has the power to unilaterally move or modify the location of any
Easement area whether permanent or temporary at their sole discretion.
Regardless, if Landowner has taken prior steps relative to their property in
preparation or planning of TransCanada’s taking of the initial easement area(s),
the language here does not require TransCanada to compensate the Landowner if
they decide to move the easement anywhere on Landowners property. Such
unilateral powers would negatively affect Landowners property are not conducive
to the protection of property rights or economic interests.

What is the next concern you have with the Easement language?

The Easement requires that all of the burdens and restrictions upon Landowner to
transfer and be applicable to any future owner of the Land in question without the
ability of the future Landowner to modify or negotiate any of the language in
question to which it will be held to comply.

What is the next concern you have with the Easement language?

The Easement allows TransCanada to assign, transfer, or sell any part of the
Easement to any person, company, country, etc. at their sole discretion at anytime
to anyone. This also means that any buyer of the easement could do the same to a
third buyer and so on forever. There is no change of control or sale provision in
place to protect the Landowner or Nebraska or to provide compensation for such
change of control or ownership. It is not conducive to the protection of property

rights or economic interests to allow unilateral unrestricted sale of the Easement
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thereby forcing upon the Landowner and our State a new unknown Easement
owner.
What is the next concern you have with the Easement language?
There are many terms in the Easement that are either confusing or undefined terms
that are without context as to whether or not the Landowner would have any say
so in determining what these terms mean or if the evaluation is solely in
TransCanada’s control. Some of these vague undefined ambiguous terms are as
follows:

I. “pipeline installation activities”

ii. “availability of labor and materials”

ii.“commercially reasonable costs and expenses”

iv. “reasonably anticipated and foreseeable costs and expenses”

v. “yield loss damages”

vi. “diminution in the value of the property”

Vii. “substantially same condition”
Viii. “an actual or potential hazard”
ix. “efficient”

X. “convenient”

xi.“endangered”

Xii. “obstructed”

Xiil. “injured”

Xiv. “interfered with”

XV. “impaired”

XVI. “suitable crossings”

XVii. “where rock is encountered”
XViil. “as nearly as practicable”
XiX. “pre-construction position”
XX. “pre-construction grade”

XXI. “various engineering factors”
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Each one of these above terms and phrases as read in the context of the Easement
could be problematic in many ways. Notably, undefined terms tend to only get
definition in further legal proceedings after a dispute arises and the way the
Easement is drafted, TransCanada has sole power to determine when and if a
particular situation conforms with or triggers rights affected by these terms. For
instance, “yield loss damages” should be specifically defined and spelled out
exactly how the landowner is to be compensated and in what events on the front
end. | can’t afford to fight over this after the damage has occurred. Unfortunately,
the Landowner is without contractual rights to define these terms or determine
when rights related to them trigger and what the affects may be.

Do you have any other concerns about the Easement language that you can
think of at this time?

| reserve the right to discuss any additional concerns that | think of at the time of
my live testimony in August.

Based upon what you have shared with the Commission above regarding
TransCanada’s proposed Easement terms and agreement, do you believe
those to be reasonable or just, under the circumstances of the pipeline’s
impact upon you and your land?

No, | do not believe those terms to be reasonable or just for the reasons that we
discussed previously.

Did TransCanada ever offer you financial compensation for the rights that
they sought to obtain in your land, and for what they sought to prevent you
and any future land owner of your property from doing in the future?

Yes, we received an offer from them.

As the owner of the land in question and as the person who knows it better
than anyone else, do you believe that TransCanada offered you just, or fair,
compensation for all of what they proposed to take from you so that their tar

sands pipeline could be located across your property?
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No, | do not. Not at any time has TransCanada, in my opinion, made a fair or just
offer for all the potential impacts and effects and the rights that I’m giving up, and
what we will be prevented from doing in the future and how their pipeline would
impact my property for ever and ever.

Has TransCanada at any time offered to compensate you annually, such as
wind farm projects do, for the existence of their potential tar sands pipeline
across your property.

No, never.

At any time did TransCanada present you with or request that you, as the
owner of the land in question, sign and execute a document called, “Advanced
Release of Damage Claims and Indemnity Agreement?”

Yes, they did and it was included in the County Court lawsuit against us.

Is Attachment No. 5, to your testimony here, a true and accurate copy of the
“Advanced Release of Damage Claims and Indemnity Agreement?

Yes, itis.

What was your understanding of that document?

When | read that document in the plain language of that document, it was my
understanding that TransCanada was attempting to pay me a very small amount at
that time in order for me to agree to give up my rights to be compensated from
them in the future related to any damage or impact they may have upon my
property “arising out of, in connection with, or alleged to resulted from
construction or surveying over, under or on” my land.

Did you ever sign that document?

No, I did not.

Why not?

Because | do not believe that it is fair or just to try to get me to agree to a small
sum of money when | have no idea how bad the impacts or damages that they, or

their contractors, or subcontractors, or other agents or employees, may cause on
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my land at any time in the future that resulted from the construction or surveying
or their activities upon my land.

When you reviewed this document, what did it make you feel?

| felt like it was simply another attempt for TransCanada to try to pay very little to
shield themselves against known and foreseeable impacts that their pipeline, and
the construction of it, would have upon my land. It made me feel that they knew it
was in their financial interest to pay me as little as possible to prevent me from
ever having the opportunity to seek fair compensation again, and that this must be
based upon their experience of unhappy landowners and situations in other places
where they have built pipelines.

Has TransCanada ever contacted you and specifically asked you if you
thought their proposed location of their proposed pipeline across your land
was in your best interest?

No, they have not.

Has TransCanada ever contacted you and specifically asked you if you
thought their proposed location of their proposed pipeline across your land
was in the public interest of the State of Nebraska?

No, they have not.

Are you familiar with the Fifth Amendment to the U.S. Constitution and the
Takings Clause?

Yes, | am.

What is your understanding of the Fifth Amendment as it relates to taking of
an American citizens property?

My understanding is that, according to the United States Constitution, that if the
government is going to take land for public use, then in that case, or by taking for
public use, it can only occur if the private land owner is compensated justly, or
fairly.

Has TransCanada ever contacted you specially to explain the way in which

the public could use its proposed Keystone XL Pipeline?
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No, they have not.

Can you think of any way in which the public, that is the citizens of the State
of Nebraska, can directly use the proposed TransCanada Keystone XL
Pipeline, as it dissects the State of Nebraska?

No, | cannot. | cannot think of any way to use this pipeline. | do not see how the
public benefits from this pipeline in any way, how they can use it any way, or how
it’s in the public interest in any way. By looking at the map, it is quite clear to me
that the only reason it’s proposed to come through Nebraska, is that because we
are geographically in the way from between where the privately-owned Tar Sands
are located to where TransCanada wants to ship the Tar Sands to refineries in
Houston, Texas.

Has TransCanada ever contacted you and asked you if you had any tar sands,
crude petroleum, or oil and petroleum by-products that you would like to
ship in its pipeline?

No, it has not.

Do you have any tar sands, crude petroleum, or oil and petroleum by-
products that you, at this time or any time in the future, would desire to place
for transport within the proposed TransCanada Keystone XL Pipeline?

No, | do not.

Do you know anyone in the state of Nebraska who would be able to ship any
Nebraska-based tar sands, crude petroleum, or oil and petroleum by-
products within the proposed TransCanada Keystone XL Pipeline?

No, I do not. I’ve never heard of such a person or company like that.

Do you pay property taxes for the land that would be affected and impacted
at the proposed TransCanada Keystone XL Pipeline?

Yes, | do.

Why do you pay property taxes on that land?

Because that is the law. The law requires us to pay the property taxes as the owner

of that property.
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Because you follow the law and pay property taxes, do you believe you
deserve any special consideration or treatment apart from any other person
or company that pays property taxes?

Well no, of course not. It’s the law to pay property taxes if you own property. It’s
just what you do.

Do you believe the fact that you pay property taxes entitles you to special
treatment of any kind, or special rights of any kind?

No, of course not.

Do you believe the fact that you pay property taxes on your land would be
enough to qualify you to have the power of eminent domain to take land of
your neighbors or other people in your county, or other people across the
state of Nebraska?

Well, of course not. Like I said, paying property taxes is the law, it’s nothing that
| expect an award for or any type of special consideration.

Have you at any time ever employed any person other than yourself?

Well, yes | have.

Do you believe that the fact that you have, at some point in your life,
employed one or more other persons entitle you to any special treatment or
consideration above and beyond any other Nebraskan that has also employed
one or more persons?

No, of course not.

Do you believe that the fact that you, as a Nebraska land owner and taxpayer
have at one point employed another person within this state, entitles you to
preferential treatment or consideration of any kind?

No, of course not. If | choose to employ someone that decision is up to me. |
don’t deserve any special treatment or consideration for that fact.

Do you have any concerns TransCanada’s fitness as an applicant for a major
crude oil pipeline in its preferred location, or ultimate location across the

state of Nebraska?
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Yes, | have significant concerns. | am aware of landowners being treated unfairly
or even bullied around and being made to feel scared that they did not have any
options but to sign whatever papers TransCanada told them they had to. | am
aware of folks being threatened that their land would be taken if they didn’t follow
what TransCanada was saying. | am aware of tactics to get people to sign
easements that | don’t believe have any place in Nebraska or anywhere such as
TransCanada or some outfit associated with it hiring a pastor or priest to pray with
landowners and convince them they should sign TransCanada’s easement
agreements. | am aware of older folks and widows or widowers feeling they had
no choice but to sign TransCanada’s Easement and they didn’t know they could
fight or stand up for themselves. From a more practical standpoint, | am worried
that according to their answer to our Interrogatory No. 211, TransCanada only
owns and operates one (1) major oil pipeline. They simply do not have the
experience with this type of pipeline and that scares me. There are others but that
is what | can recollect at this time and if | remember more or my recollection is
refreshed I will share those with the Commissioners at the Hearing in August.

Do you believe TransCanada’s proposed method of compensation to you as a
landowner is reasonable or just?

No, | do not.

Do you have any concern about limitations that the construction of this
proposed pipeline across your affected land would prevent construction of
future structures upon the portion of your land affected by the proposed
easement and immediately surrounding areas?

Well yes, of course | do. We would not be able to build many, if any, types of
structures directly across or touching the easement, and it would be unwise and |
would be uncomfortable to build anything near the easement for fear of being
blamed in the future should any damage or difficulty result on my property in
regards to the pipeline.

Do you think such a restriction would impact you economically?
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Well yes, of course.

How do you think such a restriction would impact you economically?

The future of this land may not be exactly how it’s being used as of this moment,
and having the restrictions and limiting my ability to develop my land in certain
ways presents a huge negative economic impact on myself, my family, and any
potential future owner of the property. You have no idea how I or the future owner
may want to use this land in the future or the other land across Nebraska
potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years
ago it would have been hard to imagine all the advances that we have now or how
things change. Because the Easement is forever and TransCanada gets the rights in
my land forever we have to think with a very long term view. By placing their
pipeline on under across and through my land that prevents future development
which greatly negatively impacts future taxes and tax revenue that could have
been generated by the County and State but now will not. When you look at the
short blip of economic activity that the two years of temporary construction efforts
may bring, that is far outweighed by the perpetual and forever loss of opportunity
and restrictions TransCanada is forcing upon us and Nebraska.

Do you have any concerns about the environmental impact of the proposed
pipeline?

Yes, | do.

What are some of those concerns?

As an affected land owner and Nebraskan, | am concerned that any construction,
operation, and/or maintenance of the proposed Keystone XL Pipeline would have
a detrimental impact upon the environment of my land specifically, as well as the
lands near my land and surrounding the proposed pipeline route.

Do you have any other environmental concerns?

Yes, of course | am concerned about potential breaches of the pipeline, failures in

construction and/or maintenance and operation. | am concerned about spills and
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leaks that TransCanada has had in the past and will have in the future. This could
be catastrophic to my operations or others and to my county and the State.

Do you have any thoughts regarding if there would be an impact upon the
natural resources on or near your property due to the proposed pipeline?
Yes, | believe that any construction, operation, and/or maintenance of the
proposed Keystone XL Pipeline would have detrimental impacts upon the natural
resources of my land, and the lands near and surrounding the proposed pipeline
route.

Do you have any worries about potential impacts from the proposed pipeline
to the soil of your land, or land near you?

Yes, | believe that any construction, operation, and/or maintenance of the
proposed Keystone XL Pipeline would have a detrimental impact upon the soil of
land, as well as land along and surrounding the proposed pipeline route. This
includes, but is not limited to, the reasons that we discussed above of disturbing
the soil composition and makeup as it has naturally existed for thousands and
millions of years during the construction process, and any future maintenance or
removal process. 1I’'m gravely concerned about the fertility and the loss of
economic ability of my property to grow the crops, or grow the grasses, or grow
whatever it is at that time they exist on my property or that | may want to grow in
the future, or that a future owner may want to grow. The land will never be the
same from as it exists now undisturbed to after it is trenched up for the proposed
pipeline.

Do you have any concerns about the potential impact of the proposed pipeline
upon the groundwater over your land, or surrounding lands?

Yes, I’m very concerned that any construction, operation, and/or maintenance of
the proposed Keystone XL Pipeline would have a detrimental impact upon the
groundwater of not only under my land, but also near and surrounding the pipeline

route, and in fact, potentially the entire State of Nebraska. Water is life plain and

22



simple and it is simply too valuable to our State and the country to put at
unreasonable risk.

Do you have any concern about the potential impact of the proposed pipeline
upon the surface water on, or near or around your land?

Yes, | have significant concerns that any construction, operation, and/or
maintenance of the proposed Keystone XL Pipeline would have detrimental
impact upon the surface water of not only within my property boundary, but along
and near and surrounding the pipeline route, and in fact, across the state of
Nebraska.

Do you have any concern about the potential impacts of the proposed pipeline
upon the wildlife and plants, other than your growing crops on or near your
land?

Yes, I’m very concerned that any construction, operation, and/or maintenance of
the proposed Keystone XL Pipeline would have a detrimental impact upon the
wildlife and the plants, not only that are located on or can be found upon my land,
but also near and along the proposed pipeline route.

Do you have any concerns about the effects of the proposed pipeline upon the
fair market value of your land?

Yes, | do. | am significantly concerned about how the existence of the proposed
pipeline underneath and across and through my property will negatively affect the
fair market value at any point in the future, especially at that point in which |
would need to sell the property, or someone in my family would need to sell the
property. | do not believe, and certainly would not be willing to pay, the same
price for land that had the pipeline located on it, versus land that did not. | hope
there is never a point where I’m in a position where | have to sell and have to
realize as much value as | can out of my land. But because it is my single largest
asset, I’m gravely concerned that the existence of the proposed Keystone XL
Pipeline upon my land will affect a buyer’s willingness to pay as much as they

would’ve paid and as much as | could’ve received, if the pipeline were not upon
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my property. There are just too many risks, unknowns, impacts and uncertainties,
not to mention all of the rights you give up by the nature of having the pipeline
due to having the easement that we have previously discussed, for any reasonable
person to think that the existence of the pipeline would not negatively affect my
property’s value.

Have you ever seen the document that’s marked as Attachment No. 6, to your
testimony?

Yes, | have.

Where have you seen that before?

That is a map | think | first saw a couple years ago that shows the Keystone XL
[-90 corridor alternate route of its proposed pipeline through Nebraska and |
believe the portion of the alternative route in Nebraska essentially twins or
parallels Keystone I.

Do you believe that TransCanada’s preferred route as found on page 5 of its
Application, and as found on Attachment No. 7, here to your testimony, is in
the public interest of Nebraska?

No, | do not.

Do you believe that the Keystone mainline alternative route as shown on
Attachment No. 7 included with your testimony here is a major oil pipeline
route that is in the public interest of Nebraska?

No, | do not.

Do you believe the portion of the proposed pipeline within Nebraska as found
in Attachment No. 6 to your testimony, is in the public interest of Nebraska?
No, | do not.

Do you believe there is any potential route for the proposed Keystone XL
Pipeline across, within, under, or through the State of Nebraska that is in the
public interest of the citizens of Nebraska?

No, | do not.

Why do you hold that belief?
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Because there simply is no public interest based on all of the factors that | am
aware and that | have read and that | have studied that this Commission is to
consider that would establish that a for-profit foreign-owned pipeline that simply
crosses Nebraska because we are geographically in the way between where tar
sands are in Canada to where it wants to ship it to in Texas could ever be in the
public interest of Nebraskans. We derive no benefit from this project. It is not for
public use. Nebraska is simply in the way and when all considerations are taken in
there is no net benefit of any kind for Nebraska should this project be placed in our
state. Even if there was some arguable “benefit” it is not enough to outweigh all
the negative impacts and concerns.

What do you think about the applicant, TransCanada’s argument that it’s
preferred route for its proposed Keystone XL Pipeline is in the public interest
of Nebraska because it may bring temporary jobs during the construction
phase to Nebraska?

First of all, not all jobs are created equally. Most jobs that are created, whether
temporary or on a permanent basis, don’t come with a project that has all the
potential and foreseeable negative impacts, many of which we have discussed here
and other witnesses throughout the course of this hearing have and will discuss. If
| decide to hire and employ someone to help me out in my farming or ranching
business, I’ve created a job but | haven’t done so at the risk or detrimental impact
to my land or my town or my county or my state. And I’ve hired someone who is
working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce
and grow a Nebraska product to be sold so that | can pay Nebraska taxes. So, all
jobs are not created equal. Additionally, | understand from what I’m familiar with
from TransCanada’s own statements that the jobs numbers they originally touted
were determined to be a minute fraction of the permanent jobs that had been
projected. According to their answer to our Interrogatory No. 191, TransCanada
has created only thirty-four (34) jobs within Nebraska working specifically on

behalf of TransCanada and according to their answer to Interrogatory No. 196, as

25



Q

of May 5, 2017 they only employ one (1) temporary working within Nebraska.
Further, according to their answer to Interrogatory No. 199, TransCanada would
only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was
constructed on its Preferred Route or its Mainline Alternative Route.

Are you opposed to the preferred route of the proposed KXL Pipeline simply
because it would cross your land?

No, absolutely not. | am opposed to this project because it is not in the public
interest, neither within my community nor within our state.

Would you be happier if instead of crossing your land, this proposed pipeline
was to cross someone else’s land?

No, absolutely not. | would get no joy in having a fellow citizen of my state have
the fear and anxiety and potential foreseeable risks and negative impacts that this
type of a project carrying this type of product brings foisted upon anyone in this
state or any other state.

Do you think there is any intelligent route for the proposed Keystone XL
Pipeline to cross the state of Nebraska?

| don’t believe there is an intelligent route because as | have stated | don’t believe
this project anywhere within Nebraska is within the public interest. However, if
you are presenting a hypothetical that if this proposed KXL Pipeline absolutely
had to go somewhere in the state of Nebraska, the only intelligent route | believe
would be to twin or closely parallel the existing Keystone | Pipeline. Both the
preferred route and the mainline alternative routes are economic liabilities our
state cannot risk.

What do you rely upon to make that statement?

Well, the fact that a pipeline owned and operated by TransCanada, Keystone |,
already exists in that area is reason enough as it is not in our best interest or the
public interests to have more major oil pipelines crisscrossing our state. Second,
they have all the infrastructure already there in terms of relationships with the

counties and local officials and first responders along that route. Third, they have

26



already obtained easements from all the landowners along that route and have
relationships with them. Fourth, that route avoids our most sensitive soils, the
sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala
Aquifer. Sixth, they have already studied that route and previously offered it as an
alternative. Seventh, it just makes the most sense that as a state we would have
some intelligent policy of energy corridors and co-locating this type of
infrastructure near each other.

Have you fully expressed each and every opinion, concern, or fact you would
like the Public Service Commissioners to consider in their review of
TransCanada’s Application?

No, | have not. | have shared that which | can think of as of the date | signed this
document below but other things may come to me or my memory may be
refreshed and | will add and address those things at the time of the Hearing in
August and address any additional items at that time as is necessary. Additionally,
| have not had an adequate amount of time to receive and review all of
TransCanada’s answers to our discovery and the discovery of others so it was
impossible to competently and completely react to that in my testimony here and |
reserve the right to also address anything related to discovery that has not yet
concluded as of the date | signed this document below. Lastly, certain documents
requested have not yet been produced by TransCanada and therefore | may have
additional thoughts on those | will also share at the hearing as needed.

What is it that you are requesting the Public Service Commissioners do in
regards to TransCanada’s application for the proposed Keystone XL Pipeline
across Nebraska?

I am respectfully and humbly requesting that the Commissioners think far beyond
a temporary job spike that this project may bring to a few counties and beyond the
relatively small amount of taxes this proposed foreign pipeline would possibly
generate. And, instead think about the perpetual and forever impacts of this

pipeline as it would have on the landowners specifically, first and foremost, but
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also thereby upon the entire state of Nebraska, and to determine that neither the
preferred route nor the Keystone mainline alternative route are in the public
interest of the citizens of the state of Nebraska. And if the Commissioners were
inclined to modify TransCanada’s proposed routes and were to be inclined to grant
an application for a route in Nebraska, that the only potential route that would
make any intelligent sense whatsoever would be twinning or near paralleling of
the proposed KXL with the existing Keystone | pipeline. It simply does not make
sense to add yet another major oil pipeline crisscrossing our state creating new
pumping stations, creating new impacts on additional counties and communities
and going through all of the court processes with myself and other landowners like
me when this applicant already has relationships with the landowners, the towns
and the communities along Keystone I, and that Keystone 1 is firmly outside of the
sand hills and a significantly further portion away from the heart of the Ogallala
Aquifer than the preferred route or the Keystone mainline alternative route.

Does Attachment No. 8 here contain other documents you are competent to
speak about that you wish to be part of your testimony and to discuss in more
detail as needed at the August 2017 Hearing?

Yes.

Are all of your statements in your testimony provided above true and
accurate as of the date you signed this document to the best of your
knowledge?

Yes, they are.

Thank you, | have no further questions at this time and reserve the right to

ask you additional questions at the August 2017 Hearing.
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Richard M. Kilmurry

Subscribed and Sworn to me before this 3 I day of \MLQL(%A , 2017,

g GENERAL NOTARY - State of Nebraska
r 4 JOYCE SEGER
=My Comm. Exp. March 27, 2020

Notary Public
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Prepared by and after recording
please return to:

TransCanada Keystone Pipeline, LP
1106 Benjamin Avenue, Suite 600
Norfolk, NE 68701

(Above Space for Recorder's Use Only)

Tract No.: ML-NE-HT-40280.000

EASEMENT AND RIGHT-OF-WAY
AGREEMENT

For and in consideration of the sum of Ten Dollars ($10.00) paid in accordance with this Easement and
Right-of-Way Agreement (this “Agreement”), the mutual promises of the parties herein and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged (collectively,
the “Consideration”) Richard M. Kilmurry, whose mailing address is 47798 888" Road, Atkinson, NE
68713 (hereinafter called “Grantor”) does hereby grant, sell, convey and warrant unto TransCanada
Keystone Pipeline, LP, a limited partnership having its principal place of business at 13710 FNB
Parkway, Suite 300, Omaha, Nebraska 68154, its successors and assigns (hereinafter called “Grantee”),
a perpetual permanent easement and right-of-way (the “Easement”) for the purposes of surveying,
laying, constructing, inspecting, maintaining, operating, repairing, replacing, altering, reconstructing,
removing and abandoning in place one (1) pipeline, not to exceed thirty-six inches (36”) in nominal pipe
diameter, together with all fittings, cathodic protection equipment, pipeline markers, and all other
equipment and appurtenances thereto (it being expressly understood, however, that this Easement shall
not give Grantee the right to construct or operate above-ground high voltage electrical transmission lines),
for the transportation of crude petroleum, oil and petroleum by-products, on, under, across and/or through
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a strip of land 50 feet in width, as more particularly described in Exhibit A, which is attached hereto and
made a part hereof (the “Easement Area”) located on real property situated in the County of Holt, State
of Nebraska owned by Grantor and described as foliows:

A tract of land containing 480 acres, more or less, situated in the County of Holt, in the
State of Nebraska, being further described as the SE1/4, SWH1/4, and the NW1/4 of
Section 13, Township 32 North, Range 15 West of the 6th P.M., as recorded in Book 182,
Page 681, Book 181, Page 450, and Book 181, Page 424 in the Deed Records of Holt
County, Nebraska; less and except any conveyances heretofore made.

(the “Property”). In addition, during the original construction of the pipeline (including, without
limitation, Grantee's reclamation, mitigation and/or restoration activities), but in no event longer than
twenty-four (24) months from the date Grantee commences actual pipeline installation activities on the
Property (the “Initial Construction Period”), the easement and right-of-way granted hereunder shall also
include the area described under the headings “Temporary Work Space,” “Temporary Access Easement”
and “Additional Temporary Work Space” and are more particularly described in Exhibit A hereto (the
“Temporary Work Space”), provided, however, such time shall be extended for such period of time that
Grantee is unable to exercise its rights hereunder due to force majeure. For purposes of this Agreement,
“force majeure” shall mean any event beyond the reasonable control of Grantee, including, without
limitation, weather, soil conditions, government approvals, and availability of labor and materials.

The aforesaid Easement is granted subject to the following terms, stipulations and conditions
which are hereby covenanted and agreed to by Grantor. By acceptance of any of the benefits hereunder,
Grantee shall be deemed to have agreed to be bound by the covenants applicable to Grantee hereunder.

1. The liabilities and responsibilities of the Grantor and Grantee for claims for damages and losses
relating to the Easement, the Easement Area or Temporary Work Space are described in the paragraphs
below:

A Grantee will pay all commercially reasonable costs and expenses that result from the
Grantee’s, or anyone acting on the Grantee’s behalf, use of the Easement Area or Temporary
Work Space, including but not limited to damages caused by petroleum leaks and spills and
damages to Grantor's crops, pastures, drainage systems, produce, water wells, [ivestock,
bridges, lanes, improvements, equipment, fences, structures or timber, except to the extent the
damages are caused by the negligence, recklessness, or willful misconduct of the Grantor or
anyone acting on the Grantor's behalf Notwithstanding the foregoing, Grantor acknowledges
and agrees that Grantee has compensated Grantor, in advance, for the reasonably anticipated
and foreseeable costs and expenses which may arise out of, are connected with, or relate in any
way to Grantor's conveyance of the Easement and the proper installation, presence or Operation
of the pipeline upon the Property, including but not limited to, any and all tree, crop, plant, timber,
harvest or yield loss damages, diminution in value of the Property, or any other reasonably
foreseeable damages attributable to or arising from Grantee's proper execution of the initial
construction, mitigation, and restoration activities within the Easement.

B. If claims or legal actions for damages arise from Grantee’s, or anyone acting on the
Grantee’s behalf, use of this Easement, Grantee will be responsible for those claims or legal
actions, and will defend, indemnify and hold the Grantor harmless in this regard, except to the
extent that those claims or legal actions result from the negligence, recklessness, or willful
misconduct of the Grantor or anyone acting on the Grantor's behalf.

C. If claims or legal actions arise from the Grantor's, or anyone acting on the Grantor's

behalf, entry into, or use of the Easement Area or Temporary Work Space, Grantor will be
responsible for those claims or legal actions, and will defend, indemnify and hold the Grantee
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harmiess in this regard, except to the extent that those claims or legal actions result from the

negligence, recklessness, or willful misconduct of the Grantee or anyone acting on the Grantee's
behalf.

2. Grantee shall have the right to remove all fences from the Easement Area and the Temporary
Work Space, as required for purposes of construction or repairs of Grantee’s pipeline, and Grantee shall
repair all such fences promptly upon completion of construction or repairs on Grantor's Property to
substantially the same condition as such fences were in prior to removal by Grantee. Grantee further
shall have the right to install access gates in any fences which cross the Easement Area. Grantee and its
designated contractors, employees and invitees hereby agree to keep all access gates closed at all times
when not in use to prevent the cattle, horses and/or other livestock located on the Property from straying.

3. Provided its use of the Property does not in any manner interfere with or prevent the exercise by
Grantee of its rights hereunder, or create an actual or potential hazard to the pipeline or its
appurtenances, the undersigned Grantor, its successors, heirs or assigns, reserve all oil, gas and
minerals on and under the Property and the right to farm, graze and otherwise fully use and enjoy the
Property; provided, however, that Grantee shall have the right hereafter to cut, keep clear and remove all
trees, brush, shrubbery, undergrowth, buildings, engineering works, structures and other obstructions or
facilities, without additional compensation, in the Easement Area being conveyed that are deemed by
Grantee to injure, endanger or interfere in any manner with the proper and efficient construction,
operation, use, inspection, maintenance or repair of said pipeline, or fittings, cathodic protection
equipment and other appurtenances thereto; and, provided, further, that Grantor shall not excavate or
otherwise alter the ground elevation from such ground elevation that existed at the time construction is
completed, construct any dam or otherwise create a water impoundment within or over the Easement
Area without prior authorization of Grantee. Grantee shall have all privileges necessary or convenient for
the full use of the rights herein granted, together with reasonable ingress and egress over and across that
part of the Property located adjacent to the Easement Area and Temporary Work Space, provided,
however, except in case of emergency, Grantee agrees that to the extent existing public roads, public
rights-of-way, the Temporary Access Easements (if any) or other easements in favor of Grantee provide
reasonable access to the Easement Area and Temporary Work Space, Grantee shall use such existing
roads, rights-of-way, and easements for ingress and egress.

4, Grantor shall, upon thirty (30) days prior notice to Grantee, further have the right to construct,
maintain, repair, and operate above ground fences, roads, streets, alleys, sidewalks, bridges, and
drainage pipes across the Easement Area at an angle of not less than forty-five (45) degrees to the
Grantee's pipeline; provided, however, Grantor shall exercise said rights in such a manner so that (i) the
Grantee’s pipeline or its appurtenances located within the Easement Area shall not be endangered,
obstructed, injured or interfered with; (i) Grantee's access to the Easement Area, the Grantee’s pipeline
and its other appurtenances located thereon are not interfered with; (iiij) Grantee shall not be prevented
from traveling within and along Easement Area on foot or in vehicle or machinery; (iv) Grantee's pipeline
is left with the amount of cover originally installed to allow safe operation of the Grantee’s pipeline; (v) the
Grantee’s pipeline is left with proper and sufficient and permanent lateral support; and (vi) Grantee's use
of the Easement Area for the purposes set forth herein is not unreasonably impaired or interfered with.

5. During the Initial Construction Period, Grantee shall also provide suitable crossings on, over and
across the Easement Area so as to afford Grantor reasonable access over and across and the Easement
Area in accordance with Grantor’s customary use of the Property.

6. Grantee shall dispose of all brush and debris, if any, cleared from the Easement Area by burning,
chipping, and/or burying, which method of disposal shall be selected by Grantee in Grantee's sole
discretion.

7. Grantee shall install the Grantee's pipeline to a minimum depth of forty-eight inches (48") below
current grade level and any then existing drainage ditches, creeks and roads, except at those locations
where rock is encountered, the pipeline may be installed with a minimum depth of twenty-four inches
(24"). Such depth shall be measured from the top of the pipe to the surface of the ground.
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8. In areas of cropland, Grantee agrees to cause the topsoil to be removed from the trench to a
depth of twelve inches (12") or the topsoil depth, whichever is less, and return, as nearly as practicable,
said topsoil to its original, pre-construction position relative to the subsoil.

9. Prior to the conclusion of the Initial Construction Period, Grantee shall grade and slope the
Easement Area and Temporary Work Space in order to restore the same to its pre-construction grade to
the extent reasonably possible and to the extent such grade does not interfere with the maintenance
and/or safe operation of the Grantee's pipeline.

10. Grantee shall maintain the Easement Area (and the Temporary Work Space during the Initial
Construction Period) by keeping it clear of all litter and trash during periods when Grantee and its
employees, agents, or contractors are on the Property.

11. Notwithstanding anything herein to the contrary, except as otherwise required by applicable laws,
regulations or industry standards, Grantee shall not install or maintain any permanent above-ground
structures of any kind on or within the Easement Area other than pipeline markers (which markers may be
required to be placed along the Easement Area by applicable Department of Transportation Code
regulations and other applicable statutes and regulations of governmental authorities) and cathodic
protection equipment. After the Initial Construction Period expires, no pipelines, above-ground structures,
installations, equipment or apparatus of any kind will be on or within the Temporary Work Space.

12. In the event Grantee elects to abandon the Easement Area in whole or in part, Grantee may, at
its sole election, either leave the improvements in place or remove them. In the event Grantee elects to
remove the improvements, Grantee shall restore the Easement Area, as nearly as is practicable, to its
condition prior to removal. In the event Grantee elects to abandon the improvements in place, Grantee
shall comply with all then applicable federal and state laws, rules and regulations relating to such
abandonment.

13. Grantor acknowledges and agrees that the information set forth at Exhibit A hereto, including,
without limitation, the location and area of the proposed Easement Area depicted, is approximate and
preliminary and is based upon publicly available information, calculations, measurements and estimates
without the benefit of site-specific on the ground investigation, inspection or survey; Grantor further
acknowledges and agrees that Grantee shall have the right to modify the location of the Easement Area
and/or Temporary Work Space within the Property as a result of, among other things, site investigation,
inspections or surveys, various engineering factors or to correct the legal description of the Easement
Area and/or Temporary Work Space to conform with the actual location of the required Easement Area
and/or Temporary Work Space. In the event such a modification is required by Grantee, Grantee may
modify the location of the Easement Area and/or Temporary Work Space by recording a “Notice of
Location” referring to this instrument and setting forth the modified legal description of the Easement Area
and/or Temporary Work Space, which description may be set forth by map attached to said Notice. A
copy of the Notice shali be delivered to the Grantor. Without limiting Grantee’s right to modify the location
of the Easement Area and/or Temporary Work Space by recording a “Notice of Location” as aforesaid,
Grantor agrees to execute and deliver to Grantee any additional documents Grantee may request to
modify or correct the legal description of the Easement Area and/or Temporary Work Space to conform
with the actual location of the required Easement Area and/or Temporary Work Space. If such documents
are required, they will be prepared by Grantee at its expense. Grantor shall receive additional reasonable
compensation only if the acreage within the Easement Area and/or Temporary Work Space increases as
a result of the changed location.

14. Grantee shall comply in all material respects, at Grantee's sole cost, with all applicable federal,
state, and local laws, rules, and regulations which are applicable to Grantee’s activities hereunder,
including, without limitation, the construction, use, operation, maintenance, repair and service of the
Grantee’s pipeline. Notwithstanding the foregoing, Grantee shall not be responsible for any costs that are
necessitated, caused by, or are the result of any act or omission of negligence, recklessness, or willful
misconduct by the Grantor or anyone acting on the Grantor's behalf.
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15. All notices under this Agreement shall be in writing, addressed to the addresses first set forth
above and be delivered by certified mail, postage prepaid, and return receipt requested, next business
day delivery via a reputable national courier service, regular United States mail, facsimile, e-mail or hand
delivery. A party may change its address for notice by giving notice of such change to the other party.

16. The undersigned hereby bind themselves, and their respective heirs, executors, administrators,
successors and assigns, to this Agreement unto Grantee, its successors and assigns. The Easement
granted hereby shall create a covenant and burden upon the Property and running therewith.

17. It is agreed that this Agreement constitutes the entire agreement between the parties and that no
other agreements have been made modifying, adding to or changing the terms of the same. This
Agreement shall not be abrogated, modified, rescinded or amended in whole or in part without the
consent of Grantor and Grantee, in writing and executed by each of them, and duly recorded in the
appropriate real property records.

18. The rights granted hereby to Grantee may be assigned by Grantee in whole or in part, in
Grantee’s sole discretion.

19. The terms, stipulations, and conditions of this Easement are subject to all applicable laws,
regulations, and permit conditions.

20. This Agreement shall be governed by the law of the State in which the Easement Area is situated.
21. This Agreement may be executed in counterparts, each of which shall be considered an original

for all purposes; provided, however, that all such counterparts shall together constitute one and the same
instrument.

IN WITNESS WHEREOF, Grantor has executed this Agreement as of the day of

, 20
GRANTOR(S):
Richard M. Kilmurry
[ACKNOWLEDGMENTS APPEAR ON FOLLOWING PAGE]
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S 1

STATE OF

COUNTY OF

The foregoing instrument was acknowledged before me this day of 20

By Richard M. Kilmurry

| ' Notary Public Signature

Affix Seal Here
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Prepared by and after recording
please return to:

TransCanada Keystone Pipeline, LP
1106 Benjamin Avenue, Suite 600
Norfolk, NE 68701

(Above Space for Recorder’s Use Only)

Tract No.: ML-NE-HT-30130.000
ML-NE-HT-30145.000
ML-NE-HT-30155.000

EASEMENT AND RIGHT-OF-WAY
AGREEMENT

For and in consideration of the sum of Ten Dollars ($10.00) paid in accordance with this Easement and
Right-of-Way Agreement (this “Agreement”), the mutual promises of the parties herein and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged (collectively,
the “"Consideration”) Rosemary Kilmurry, Individually and Rosemarx Kilmurry as Trustee of the
Frank W. Kilmurry Family Trust, whose mailing address is 88850 476" Avenue, Atkinson, NE 68713
(hereinafter called “Grantor") does hereby grant, sell, convey and warrant unto TransCanada Keystone
Pipeline, LP, a limited partnership having its principal place of business at 13710 FNB Parkway, Suite -
300, Omaha, Nebraska 68154, its successors and assigns (hereinafter called “Grantee”), a perpetual
permanent easement and right-of-way (the “Easement”) for the purposes of surveying, laying,
constructing, inspecting, maintaining, operating, repairing, replacing, altering, reconstructing, removing
and abandoning in place one (1) pipeline, not to exceed thirty-six inches (36”) in nominal pipe diameter,
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together with all fittings, cathodic protection equipment, pipeline markers, and all other equipment and
appurtenances thereto (it being expressly understood, however, that this Easement shall not give

Grantee the right to construct or operate above-ground high voltage electrical transmission lines), for the
transportation of crude petroleum, oil and petroleum by-products, on, under, across and/or through a strip
of land 50 feet in width, as more particularly described in Exhibit A, which is attached hereto and made a
part hereof (the “Easement Area”) located on real property situated in the County of Holt, State of
Nebraska owned by Grantor and described as follows:

A tract of land containing 480 acres, more or less, situated in the County of Holt, in the
State of Nebraska, being further described as the E1/2 and the NW1/4 of Section 29,
Township 32 North, Range 14 West of the 6th P.M., as recorded in Book 192, Page 664
and Book 168, Page 65 in the Deed Records of Holt County, Nebraska; less and except
any conveyances heretofore made.

A tract of land containing 640 acres, more or less, situated in the County of Holt, in the
State of Nebraska, being further described as all of Section 33, Township 32 North,
Range 14 West of the 6th P.M., as recorded in Book 192, Page 664 and Book 168, Page
65 in the Deed Records of Hoit County, Nebraska; less and except any conveyances
heretofore made.

A tract of land containing 319.19 acres, more or less, situated in the County of Holt, in the
State of Nebraska, being further described as the W1/2 of Section 3, Township 31 North,
Range 14 West of the 6th P.M., as recorded in Book 192, Page 664 and Book 168, Page
65 in the Deed Records of Holt County, Nebraska; less and except any conveyances
heretofore made.

(the “Property”). In addition, during the original construction of the pipeline (including, without
limitation, Grantee's reclamation, mitigation and/or restoration activities), but in no event longer than
twenty-four (24) months from the date Grantee commences actual pipeline installation activities on the
Property (the “Initial Construction Period”), the easement and right-of-way granted hereunder shall also
include the area described under the headings “Temporary Work Space,” “Temporary Access Easement”
and “Additional Temporary Work Space” and are more particularly described in Exhibit A hereto (the
“Temporary Work Space”), provided, however, such time shall be extended for such period of time that
Grantee is unable to exercise its rights hereunder due to force majeure. For purposes of this Agreement,
“force majeure” shall mean any event beyond the reasonable control of Grantee, including, without
limitation, weather, soil conditions, government approvals, and availability of labor and materials.

The aforesaid Easement is granted subject to the following terms, stipulations and conditions
which are hereby covenanted and agreed to by Grantor. By acceptance of any of the benefits hereunder,
Grantee shall be deemed to have agreed to be bound by the covenants applicable to Grantee hereunder.

1. The liabilities and responsibilities of the Grantor and Grantee for claims for damages and losses
relating to the Easement, the Easement Area or Temporary Work Space are described in the paragraphs
below:

A Grantee will pay all commercially reasonable costs and expenses that result from the
Grantee’s, or anyone acting on the Grantee’s behalf, use of the Easement Area or Temporary
Work Space, including but not limited to damages caused by petroleum leaks and spills and
damages to Grantor's crops, pastures, drainage systems, produce, water wells, livestock,
bridges, lanes, improvements, equipment, fences, structures or timber, except to the extent the
damages are caused by the negligence, recklessness, or wiliful misconduct of the Grantor or

«
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anyone acting on the Grantor's behalf. Notwithstanding the foregoing, Grantor acknowledges
and agrees that Grantee has compensated Grantor, in advance, for the reasonably anticipated
and foreseeable costs and expenses which may arise out of, are connected with, or relate in any
way to Grantor's conveyance of the Easement and the proper installation, presence or operation
of the pipeline upon the Property, including but not limited to, any and all tree, crop, plant, timber,
harvest or yield loss damages, diminution in value of the Property, or any other reasonably
foreseeable damages attributable to or arising from Grantee’s proper execution of the initial
construction, mitigation, and restoration activities within the Easement.

B. If claims or legal actions for damages arise from Grantee’s, or anyone acting on the
Grantee's behalf, use of this Easement, Grantee will be responsible for those claims or legal
actions, and will defend, indemnify and hold the Grantor harmless in this regard, except to the
extent that those claims or legal actions result from the negligence, recklessness, or willful
misconduct of the Grantor or anyone acting on the Grantor's behalf.

C. If claims or legal actions arise from the Grantor's, or anyone acting on the Grantor's
behalf, entry into, or use of the Easement Area or Temporary Work Space, Grantor will be
responsible for those claims or legal actions, and will defend, indemnify and hold the Grantee
harmiess in this regard, except to the extent that those claims or legal actions result from the
negligence, recklessness, or willful misconduct of the Grantee or anyone acting on the Grantee's
behalf.

2. Grantee shall have the right to remove all fences from the Easement Area and the Temporary
Work Space, as required for purposes of construction or repairs of Grantee’s pipeline, and Grantee shall
repair all such fences promptly upon completion of construction or repairs on Grantor's Property to
substantially the same condition as such fences were in prior to removal by Grantee. Grantee further
shall have the right to install access gates in any fences which cross the Easement Area. Grantee and its
designated contractors, employees and invitees hereby agree to keep all access gates closed at all times
when not in use to prevent the cattle, horses and/or other fivestock located on the Property from straying.

3. Provided its use of the Property does not in any manner interfere with or prevent the exercise by
Grantee of its rights hereunder, or create an actual or potential hazard to the pipeline or its
appurtenances, the undersigned Grantor, its successors, heirs or assigns, reserve all oil, gas and
minerals on and under the Property and the right to farm, graze and otherwise fuilly use and enjoy the
Property; provided, however, that Grantee shall have the right hereafter to cut, keep clear and remove all
trees, brush, shrubbery, undergrowth, buildings, engineering works, structures and other obstructions or
facilities, without additional compensation, in the Easement Area being conveyed that are deemed by
Grantee to injure, endanger or interfere in any manner with the proper and efficient construction,
operation, use, inspection, maintenance or repair of said pipeline, or fittings, cathodic protection
equipment and other appurtenances thereto; and, provided, further, that Grantor shall not excavate or
otherwise alter the ground elevation from such ground elevation that existed at the time construction is
completed, construct any dam or otherwise create a water impoundment within or over the Easement
Area without prior authorization of Grantee. Grantee shall have all privileges necessary or convenient for
the full use of the rights herein granted, together with reasonable ingress and egress over and across that
part of the Property located adjacent to the Easement Area and Temporary Work Space, provided,
however, except in case of emergency, Grantee agrees that to the extent existing public roads, public
rights-of-way, the Temporary Access Easements (if any) or other easements in favor of Grantee provide
reasonable access to the Easement Area and Temporary Work Space, Grantee shall use such existing
roads, rights-of-way, and easements for ingress and egress.

4. Grantor shall, upon thirty (30) days prior notice to Grantee, further have the right to construct,
maintain, repair, and operate above ground fences, roads, streets, alleys, sidewalks, bridges, and
drainage pipes across the Easement Area at an angle of not less than forty-five (45) degrees to the
Grantee’s pipeline; provided, however, Grantor shall exercise said rights in such a manner so that (i) the
Grantee's pipeline or its appurtenances located within the Easement Area shall not be endangered,
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obstructed, injured or interfered with; (ii) Grantee’s access to the Easement Area, the Grantee's pipeline
and its other appurtenances located thereon are not interfered with; (iii) Grantee shall not be prevented
from traveling within and along Easement Area on foot or in vehicle or machinery; (iv) Grantee’s pipeline
is left with the amount of cover originally installed to allow safe operation of the Grantee’s pipeline; (v) the
Grantee's pipeline is left with proper and sufficient and permanent lateral support; and (vi) Grantee’s use
of the Easement Area for the purposes set forth herein is not unreasonably impaired or interfered with.

5. During the Initial Construction Period, Grantee shall also provide suitable crossings on, over and
across the Easement Area so as to afford Grantor reasonable access over and across and the Easement
Area in accordance with Grantor's customary use of the Property.

6. Grantee shall dispose of all brush and debris, if any, cleared from the Easement Area by burning,
chipping, and/or burying, which method of disposal shall be selected by Grantee in Grantee's sole
discretion.

7. Grantee shall install the Grantee’s pipeline to a minimum depth of forty-eight inches (48”) below
current grade level and any then existing drainage ditches, creeks and roads, except at those locations
where rock is encountered, the pipeline may be installed with a minimum depth of twenty-four inches
(24”). Such depth shail be measured from the top of the pipe to the surface of the ground.

8. In areas of cropland, Grantee agrees to cause the topsoil to be removed from the trench to a
depth of twelve inches (12”) or the topsoil depth, whichever is less, and return, as nearly as practicable,
said topsoil to its original, pre-construction position relative to the subsoil.

9. Prior to the conclusion of the initial Construction Period, Grantee shall grade and slope the
Easement Area and Temporary Work Space in order to restore the same to its pre-construction grade to
the extent reasonably possible and to the extent such grade does not interfere with the maintenance
and/or safe operation of the Grantee's pipeline.

10. Grantee shall maintain the Easement Area (and the Temporary Work Space during the Initial
Construction Period) by keeping it clear of all litter and trash during periods when Grantee and its
employees, agents, or contractors are on the Property.

1. Notwithstanding anything herein to the contrary, except as otherwise required by applicable laws,
regulations or industry standards, Grantee shall not install or maintain any permanent above-ground
structures of any kind on or within the Easement Area other than pipeline markers (which markers may be
required to be placed along the Easement Area by applicable Department of Transportation Code
regulations and other applicable statutes and regulations of governmental authorities) and cathodic
protection equipment. After the Initial Construction Period expires, no pipelines, above-ground structures,
installations, equipment or apparatus of any kind will be on or within the Temporary Work Space.

12. In the event Grantee elects to abandon the Easement Area in whole or in part, Grantee may, at
its sole election, either leave the improvements in place or remove them. In the event Grantee elects to
remove the improvements, Grantee shall restore the Easement Area, as nearly as is practicable, to its
condition prior to removal. In the event Grantee elects to abandon the improvements in place, Grantee
shall comply with all then applicable federal and state laws, rules and regulations relating to such
abandonment.

13. Grantor acknowledges and agrees that the information set forth at Exhibit A hereto, including,
without fimitation, the location and area of the proposed Easement Area depicted, is approximate and
preliminary and is based upon publicly available information, calculations, measurements and estimates
without the benefit of site-specific on the ground investigation, inspection or survey; Grantor further
acknowledges and agrees that Grantee shall have the right to modify the location of the Easement Area
and/or Temporary Work Space within the Property as a result of, among other things, site investigation,
inspections or surveys, various engineering factors or to correct the legal description of the Easement
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Area and/or Temporary Work Space to conform with the actual location of the required Easement Area
and/or Temporary Work Space. In the event such a modification is required by Grantee, Grantee may
modify the location of the Easement Area and/or Temporary Work Space by recording a “Notice of
Location” referring to this instrument and setting forth the modified legal description of the Easement Area
and/or Temporary Work Space, which description may be set forth by map attached to said Notice. A
copy of the Notice shall be delivered to the Grantor. Without limiting Grantee’s right to modify the iocation
of the Easement Area and/or Temporary Work Space by recording a “Notice of Location” as aforesaid,
Grantor agrees to execute and deliver to Grantee any additional documents Grantee may request to
modify or correct the legal description of the Easement Area and/or Temporary Work Space to conform
with the actual location of the required Easement Area and/or Temporary Work Space. If such documents
are required, they will be prepared by Grantee at its expense. Grantor shall receive additional reasonable
compensation only if the acreage within the Easement Area and/or Temporary Work Space increases as
a result of the changed location.

14. Grantee shall comply in all material respects, at Grantee's sole cost, with all applicable federal,
state, and local laws, rules, and regulations which are applicable to Grantee’'s activities hereunder,
including, without limitation, the construction, use, operation, maintenance, repair and service of the
Grantee’s pipeline. Notwithstanding the foregoing, Grantee shall not be responsible for any costs that are
necessitated, caused by, or are the result of any act or omission of negligence, recklessness, or willful
misconduct by the Grantor or anyone acting on the Grantor’'s behalf.

15. All notices under this Agreement shall be in writing, addressed to the addresses first set forth
above and be delivered by certified mail, postage prepaid, and return receipt requested, next business
day delivery via a reputable national courier service, regular United States mail, facsimile, e-mail or hand
delivery. A party may change its address for notice by giving notice of such change to the other party.

16. The undersigned hereby bind themselves, and their respective heirs, executors, administrators,
successors and assigns, to this Agreement unto Grantee, its successors and assigns. The Easement
granted hereby shall create a covenant and burden upon the Property and running therewith.

17. it is agreed that this Agreement constitutes the entire agreement between the parties and that no
other agreements have been made modifying, adding to or changing the terms of the same. This
Agreement shall not be abrogated, modified, rescinded or amended in whole or in part without the
consent of Grantor and Grantee, in writing and executed by each of them, and duly recorded in the
appropriate real property records.

18. The rights granted hereby to Grantee may be assigned by Grantee in whole or in part, in
Grantee's sole discretion.

19. The terms, stipulations, and conditions of this Easement are subject to all applicable laws,
regulations, and permit conditions.

20. This Agreement shall be governed by the law of the State in which the Easement Area is situated.

21. This Agreement may be executed in counterparts, each of which shall be considered an original
for all purposes; provided, however, that all such counterparts shall together constitute one and the same
instrument.
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IN WITNESS WHEREOF, Grantor has executed this Agreement as of the day of

, 20

GRANTOR(S):

Rosemary Kilmurry, Individual

Frank W. Kilmurry Family Trust

Rosemary Kilmurry, Trustee

[ACKNOWLEDGMENTS APPEAR ON FOLLOWING PAGE]

Grantor’s Initials 6 ML-NE-HT-30130.000
ML-NE-HT-30145.000
ML-NE-HT-30155.000




STATE OF

COUNTY OF

The foregoing instrument was acknowledged before me this day of 2014

By Rosemary Kilmurry, Individual

Notary Public Signature

Affix Seal Here

STATE OF

COUNTY OF

The foregoing instrument was acknowledged before me this day of 2014

By Rosemary Kilmurry, Trustee of the Frank W. Kilmurry Family Trust

Notary Public Signature

Affix Seal Here
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

ZURICH AMERICAN INSURANCE
COMPANY, a New York Corporation,

CASE NO.

Plaintiff,
COMPLAINT

RICHARD ANDREW, JANE ANDREW,

)
)
)
)
)
V. )
%
LUKE ANDREW, and BRYCE ANDREW, )

)

)

Defendants.

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintift”), a New York

Corporation, and for its causes of action against Defendants, states and alleges as follows:

PARTIES
1. Plaintiff is a corporation organized and existing under the laws of the State of New
York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.
2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.
3 Defendant, Jane Andrew, is a citizen of the State of Nebraska.
4, Defendant, Luke Andrew, is a citizen of the State of Nebraska.
5 Defendant, Bryce Andrew, is a citizen of the State of Nebraska.

JURISDICTION AND VENUE
6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because
Defendants reside in this district, and a substantial portion of the events or omissions giving rise
to Plaintiff’s claims occurred in this district.
7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because
the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because

diversity of citizenship exists with respect to Plaintiff and all Defendants.
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GENERAL ALLEGATIONS

8. At all times material to this action, Defendants were agents of each other and were
acting within the course and scope of their agency relationships, and the negligence of any
Defendant is imputed to all Defendants.

0. At all times material to this action, Defendants were engaged in a joint venture and
were acting within the course and scope of the joint venture at the time of the event described
below.

10.  Atall times material to this action, Defendants were engaged in a partnership, were
carrying on a business for profit, shared profits of the business, and were acting within the course
and scope of the partnership at the time of the event described below.

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees
of property located in the East 2 of the Southwest %4, Section 15, Township 4, Range 15 (the
“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for
the benefit of all named Defendants in this action.

12. On or about December 10,2011, Defendants Luke Andrew and Bryce Andrew were
engaged in excavation activities on the Property, including the clearing of various vegetation near
the northernmost property line of the Property.

13. The excavation was in the area of two pipelines owned and operated by Magellan
Midstream Partners, LP (“Magellan”), including a 12 pipeline used to transport a mixture of
gasoline and jet fuel as well as an 8” pipeline (“the Pipelines™) used to transport diesel fuel.

14. At all times relevant to this action, Magellan owned a right-of-way and easement
on the Property in the areas where the pipelines ran and Defendants had actual and constructive
knowledge of the right-of-way and easement.

15. At all times relevant to this action, Defendants had actual and constructive notice
of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.

16. On or about December 10, 2011, while engaged in excavation activities,
Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of
approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and
approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes
will hereinafter be referred to as “the Release™).

17.  Asaresult of the line strikes and release, Magellan was required by state and federal
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law to engage in cleanup and remediation activities related to the Release.

18. At the time of the Release, Magellan was the named insured on a policy of
insurance, Policy No. EPC 669256201 (“the Policy™), issued by Plaintiff.

19.  Plaintiff has made payment on behalf of Magellan under the Policy and has a
contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery

against Defendants for amounts paid on its behalf.

FIRST CLAIM: NEGLIGENCE

20.  Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein.

21.  Defendants owed a duty to perform their work on the Property and within the right-
of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable
care in constructing improvements on the Property, to comply with the statutory requirements of
Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the

Pipelines on the Property from damage during Defendants’ work on the Property.

22.  Defendants negligently struck the Pipelines while performing excavation work on
the Property.
23.  Defendants were negligent in the following particulars:

a. Defendants failed to perform their work on the Property within the right-of-way
and easement in a reasonable manner;

b. Defendants failed to use reasonable care in their work on the Property and the
Pipelines’ right-of-way and easement;
Defendants failed to comply with the statutory requirements of the OCNS;

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on
December 10, 2011 in and over the right-of-way and easement on the Property;

e. Defendants failed to give Magellan the opportunity to exercise its rights under
the OCNS.

24.  As a direct and proximate result of Defendants’ negligence, Plaintiff has paid
$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused
by the Release.

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to

incur costs related to the same, with estimated future damages totaling $1,106,893.50.



8:15-cv-00403 Doc# 1 Filed: 11/03/15 Page 4 of 5- Page ID # 4

26.  Plaintiff prays that the Court enter judgment against Defendants and award
Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’

negligent strike of the Pipelines.

SECOND CLAIM: TRESPASS

27.  Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein.

28.  Magellan owned and occupied a valid right-of-way and easement in and to the area
of the Property where the Pipelines were located at the time of the Release.

29.  Defendants physically invaded Magellan’s rights within and to the right-of-way and
easement where the Pipelines were located at the time of the Release.

30.  Defendants had no right, lawful authority, or express or implied invitation,
permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-
of-way and easement where Magellan’s pipelines were located at the time of the Release.

31.  Magellan’s interest in and to the right-of-way and easement of the Pipelines were
injured during the course of Defendants’ trespass.

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of
Magellan related to clean up, remediation, and other damages caused by the Release.

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to
incur costs related to the same, with estimated future damages totaling $1,106,893.50.

34.  Plaintiff prays that the Court enter judgment against Defendants and award
Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69.

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against
Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment
interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court

deems just and equitable.

JURY DEMAND
Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on

all issues so triable in Omaha, Nebraska.
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ZURICH AMERICAN INSURANCE COMPANY,
Plaintiff,

By:___ /s/ Albert M. Engles

ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower

1700 Farnam Street

Omaha, Nebraska 68102

(402) 348-0900

(402) 348-0904 (Facsimile)

Albert M. Engles, #11194

Dan H. Ketcham, #18930

Michael L. Moran, #24042

James C. Boesen, #24862
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TRANSCANADA KEYSTONE PIPELINE, LP
ADVANCE RELEASE OF DAMAGE CLAIMS AND INDEMNITY AGREEMENT

Tract No. : ML-NE-HT-40280.000

I/we Richard M. Kiimurry, of Holt County, in the State of Nebraska, (hereinafter “Grantor™)
acknowledge receipt of:

Two Thousand Eight Hundred Thirty Four Dollars and No Cents ($2,834.00), now paid to
Grantor by TransCanada Keystone Pipeline, LP (hereinafter “Company”), in full payment and
settlement, in advance, for all damages listed on the Advance Damages Computation Form
attached hereto as Appendix A. In consideration of said advance payment, Grantor and
Grantor’s heirs, executors, administrators and assigns, do hereby release and forever discharge
Company from any and all causes of action, suits, debts, claims, expenses, general damages,
interest, costs and demands whatsoever, at law and in equity, against Company, which Grantor
ever had, has now, or which Grantor’s insurers, heirs, executors, administrators, successors or
assigns hereafter can, shall or may have in the future, relating to all damage items listed on
Appendix A, arising out of, in connection with, or resulting or alleged to have resulted from
construction or surveying over, under or on the foliowing lands (hereinafter collectively referred
to as the “Lands”):

Situated in the County of Holt, State of Nebraska:
SE/4, SW/4 and NW/4
Section 13, Township 32-N, Range 15-W

Grantor understands and agrees that payment of such consideration is not deemed to be an
admission of liability on the part of Company. Grantor agrees to accept said advance payment
on behalf of Grantor and Grantor’s tenants, if any, and to take full responsibility for
compensating any and all of Grantor’s tenants for any damage or loss that is owed to said
tenants as a result of Company’s use of any pipeline easement acquired by Company from
Grantor on the Lands. Grantor will indemnify, defend, and hold Company and the Company’s
officers, agents, and employees harmiess from any claim asserted by Grantor’s tenants,
tenants’ successors-in-interest, or tenants’ heirs for compensation, restitution, crop loss,
consideration, or damage of any kind that Grantor's tenants may be lawfully entitled to as a
result of Company’s construction or surveying activity within any easement acquired by
Company from Grantor on the Lands.

IN WITNESS WHEREOF, I/we have hereunto set our hands on this day of

, 20

Owner Signature Owner Signature

Owner/Owner Representative Name "~ Owner/Owner Representative Name




TRANSCANADA KEYSTONE PIPELINE, LP
ADVANCE RELEASE OF DAMAGE CLAIMS AND INDEMNITY AGREEMENT
Tract No. : ML-NE-HT-30155.000

We, Rosemary Kilmurry and Rosemary Kilmurry, Trustee of the Frank W. Kilmurry Family Trust,
of Holt County, in the State of Nebraska, (hereinafter “Grantor”) acknowledge receipt of:

Two Thousand Three Hundred Sixty Six dollars and no cents ($2,366.00), now paid to Grantor
by TransCanada Keystone Pipeline, LP (hereinafter “Company”), in full payment and settlement,
in advance, for all damages listed on the Advance Damages Computation Form attached hereto
as Appendix A. In consideration of said advance payment, Grantor and Grantor’s heirs,
executors, administrators and assigns, do hereby release and forever discharge Gompany from
any and all causes of action, suits, debts, claims, expenses, general damages, interest, costs
and demands whatsoever, at law and in equity, against Company, which Grantor ever had, has
now, or which Grantor’s insurers, heirs, executors, administrators, successors or assigns
hereafter can, shali or may have in the future, relating to all damage items listed on Appendix A,
arising out of, in connection with, or resulting or alleged to have resulted from construction or
surveying over, under or on the following lands (hereinafter collectively referred to as the
“Lands”):

Situated in the County of Holt, State of Nebraska:
Wi2
Section 3, Township 31-N, Range 14-W

Grantor understands and agrees that payment of such consideration is not deemed to be an
admission of liability on the part of Company. Grantor agrees to accept said advance payment
on behalf of Grantor and Grantor’s tenants, if any, and to take full responsibility for
compensating any and all of Grantor’s tenants for any damage or loss that is owed to said
tenants as a result of Company’s use of any pipeline easement acquired by Company from
Grantor on the Lands. Grantor will indemnify, defend, and hold Company and the Company’s
officers, agents, and employees harmless from any claim asserted by Grantor's tenants,
tenants’ successors-in-interest, or tenants’ heirs for compensation, restitution, crop loss,
consideration, or damage of any kind that Grantor’s tenants may be lawfully entitled to as a
result of Company’s construction or surveying activity within any easement acquired by
Company from Grantor on the Lands.

IN WITNESS WHEREOF, we have hereunto set our hands on this_day of

, 20

Owner Signature Owner Signature

Owner/Owner Representative Name Owner/Owner Representative Name




TRANSCANADA KEYSTONE PIPELINE, LP
ADVANCE RELEASE OF DAMAGE CLAIMS AND INDEMNITY AGREEMENT
Tract No. : ML-NE-HT-30145.000 -

We, Rosemary Kilmurry and Rosemary Kilmurry, Trustee of the Frank W. Kilmurry Family Trust,
of Holt County, in the State of Nebraska, (hereinafter “Grantor”) acknowledge receipt of:

Three Thousand Five Hundred Sixty Two Dollars and No Cents ($3,562.00), now paid to
Grantor by TransCanada Keystone Pipeline, LP (hereinafter “Company’), in full payment and
settlement, in advance, for all damages listed on the Advance Damages Computation Form
attached hereto as Appendix A. In consideration of said advance payment, Grantor and
Grantor's heirs, executors, administrators and assigns, do hereby release and forever discharge
Company from any and all causes of action, suits, debts, claims, expenses, general damages,
interest, costs and demands whatsoever, at law and in equity, against Company, which Grantor
ever had, has now, or which Grantor’s insurers, heirs, executors, administrators, successors or
assigns hereafter can, shall or may have in the future, relating to all damage items listed on
Appendix A, arising out of, in connection with, or resulting or alleged to have resulted from
construction or surveying over, under or on the following lands (hereinafter collectively referred
to as the “Lands”):

Situated in the County of Holt, State of Nebraska:
All of
Section 33, Township 32-N, Range 14-W

Grantor understands and agrees that payment of such consideration is not deemed to be an
admission of liability on the part of Company. Grantor agrees to accept said advance payment
on behalf of Grantor and Grantor's tenants, if any, and to take full responsibility for
compensating any and all of Grantor’s tenants for any damage or loss that is owed to said
tenants as a result of Company’s use of any pipeline easement acquired by Company from
Grantor on the Lands. Grantor will indemnify, defend, and hold Company and the Company’s
officers, agents, and employees harmless from any claim asserted by Grantor’s tenants,
tenants' successors-in-interest, or tenants’ heirs for compensation, restitution, crop loss,
consideration, or damage of any kind that Grantor’s tenants may be lawfully entitled to as a
result of Company’s construction or surveying activity within any easement acquired by
Company from Grantor on the Lands.

IN WITNESS WHEREOF, we have hereunto set our hands on this_day of

, 20

Owner Signature Owner Signature

Owner/Owner Representative Name Owner/Owner Representative Name




TRANSCANADA KEYSTONE PIPELINE, LP
ADVANCE RELEASE OF DAMAGE CLAIMS AND INDEMNITY AGREEMENT

Tract No. : ML-NE-HT-30130.000

We, Rosemary Kilmurry and Rosemary Kilmurry, Trustee of the Frank W. Kilmurry Family Trust,
of Holt County, in the State of Nebraska, (hereinafter “Grantor”) acknowledge receipt of:

One Thousand Ninety Two Dollars and No Cents ($1,092.00), now paid to Grantor by
TransCanada Keystone Pipeline, LP (hereinafter “Company”), in full payment and settlement, in
advance, for all damages listed on the Advance Damages Computation Form attached hereto
as Appendix A. In consideration of said advance payment, Grantor and Grantor’s heirs,
executors, administrators and assigns, do hereby release and forever discharge Company from
any and all causes of action, suits, debts, claims, expenses, general damages, interest, costs
and demands whatsoever, at law and in equity, against Company, which Grantor ever had, has
now, or which Grantor’s insurers, heirs, executors, administrators, successors or assigns
hereafter can, shall or may have in the future, relating to all damage items listed on Appendix A,
arising out of, in connection with, or resulting or alleged to have resulted from construction or
surveying over, under or on the following lands (hereinafter collectively referred to as the
“Lands”):

Situated in the County of Holt, State of Nebraska:
E/2, NW/4
Section 29, Township 32-N, Range 14-W

Grantor understands and agrees that payment of such consideration is not deemed to be an
admission of liability on the part of Company. Grantor agrees to accept said advance payment
on behalf of Grantor and Grantor’s tenants, if any, and to take full responsibility for
compensating any and all of Grantor’s tenants for any damage or loss that is owed to said
tenants as a result of Company’s use of any pipeline easement acquired by Company from
Grantor on the Lands. Grantor will indemnify, defend, and hold Company and the Company’s
officers, agents, and employees harmless from any claim asserted by Grantor's tenants,
tenants’ successors-in-interest, or tenants’ heirs for compensation, restitution, crop loss,
consideration, or damage of any kind that Grantor’s tenants may be lawfully entitled to as a
result of Company’s construction or surveying activity within any easement acquired by
Company from Grantor on the Lands.

IN WITNESS WHEREOF, we have hereunto set our hands on this_day of

, 20

Owner Signature Owner Signature

Owner/Owner Representative Name Owner/Owner Representative Name
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Before the Nebraska Public Service Commission

In the Matter of the Application Application No: OP-003
of
TransCanada Keystone Pipeline, LP Direct Testimony of
for Route Approval of Keystone XL Robert Krutz in Support of Landowner
Pipeline Project, Pursuant to Major Oil Intervenors
Pipeline Siting Act

State of Nebraska )

) SS.

Antelope County )

Q: Please state your name.

A: My name is Robert Krutz.

Q: Are you an intervener in the Public Service Commission’s proceedings
regarding TransCanada’s application for approval of its proposed Keystone
XL tar sands pipeline across Nebraska?

A: Yes, | am.

Q: Do you own land in Nebraska, either directly or through an entity of which
you are an owner that could be affected by the proposed TransCanada
Keystone XL pipeline?

A: Yes, | do and it is located in Antelope County.

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial
photo(s) of your land in question here with the area of the proposed KXL
pipeline depicted?

A: Yes.

Q:  Ifyou are you married tell us your spouse’s name please?

A: Beverly Krutz.
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Q

o »Q >0 20

If you have children how many do you have?

| have two children.

How long the land has been in your family?

| have owned the land for 17 years.

Do you earn any income from this land?

Yes.

Have you depended on the income from your land to support your livelihood
or the livelihood of your family?

Yes.

Have you ever in the past or have you thought about in the future leasing all
or a portion of your land in question here?

Yes, | have thought of it and that concerns me. | am concerned that a prospective
tenant may try to negotiate a lower price for my land if it had the pipeline on it and
all the restrictions and risks and potential negative impacts to farming or ranching
operations as opposed to land that did not have those same risks. If I was looking
to lease or rent ground | would pay more for comparable non-pipeline land than |
would for comparable pipeline land and | think most folks would think the same
way. This is another negative economic impact that affects the landowner and the
county and the state and will forever and ever should TransCanada’s preferred or
mainline alternative routes be approved. If they were to twin or closely parallel to
Keystone | the vast majority of landowners would be those that already have a
pipeline so there would be considerable less new incremental negative impacts.

Do you have similar concerns about selling the land?

Well | hope not to have to sell the land in my lifetime but times change and you
never know what is around the corner and yes | am concerned that if another piece
of ground similar to mine were for sale and it did not have the pipeline and mine
did that | would have a lower selling price. | think this would be true for pipeline
ground on both the preferred and mainline alternative routes.

What is your intent with your land after you die?
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Q

Like I said | hope not to have to sell and | hope that it stays in the family for years
to come but | have thought about getting out if this pipeline were to come through.
Are you aware that the preferred route of TransCanada’s Keystone XL
Pipeline would cross the land described above and owned by you?

Yes.

Were you or an entity for which you are a member, shareholder, or director
previously sued by TransCanada Keystone Pipeline, LP?

Yes, we were in 2015. TransCanada Keystone Pipeline LP sued us by filing a
petition for condemnation against our land so it could place its proposed pipeline
within an easement that it wanted to take from us on our land.

Did you defend yourself and your land in that condemnation action?

Yes, we did. We hired lawyers to defend and protect us and we incurred legal fees
and expenses in our resistance of TransCanada’s lawsuit against us.

Has TransCanada reimbursed you for any of your expenses or costs for fees
incurred?

No, they have not.

In its lawsuit against you, did TransCanada identify the amount of your
property that it wanted to take for its proposed pipeline?

The lawsuit against us stated they would take the amount of property that is
reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant
and equipment reasonably necessary to operate the pipeline.

Did TransCanada define what they meant by “property that is reasonably
necessary”?

No, they did not.

Did TransCanada in its lawsuit against you, identify the eminent domain
property portion of your land?

Yes, they did.

Did TransCanada describe what rights it proposed to take related to the

eminent domain property on your land?
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Q

Yes, they did.

What rights that they proposed to take did they describe?

TransCanada stated that the eminent domain property will be used to “lay, relay,
operate, and maintain the pipeline and the plant and equipment reasonably
necessary to operate the pipeline, specifically including surveying, laying,
constructing, inspecting, maintaining, operating, repairing, replacing, altering,
reconstructing, removing and abandoning one pipeline, together with all fittings,
cathodic protection equipment, pipeline markers, and all their equipment and
appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon,
petroleum products, and all by-products thereof.”

Prior to filing an eminent domain lawsuit to take your land that
TransCanada identified, do you believe they attempted to negotiate in good
faith with you?

No, I do not.

Did TransCanada at any time approach you with or deliver to you their
proposed easement and right-of-way agreement?

Yes, they did.

At the time you reviewed TransCanada’s easement and right-of-way
agreement, did you understand that they would be purchasing a fee title
interest in your property or that they were taking something else?

| understood that they proposed to have the power to take both a temporary
construction easement that could last for a certain period of time and then also a
permanent easement which they described to be 50 feet across or in width, and
that would run the entire portion of my property from where a proposed pipeline
would enter my property until where it would exit the property.

Is the document included with your testimony here as Attachment No. 2, a
true and accurate copy of TransCanada’s proposed Easement and Right-of-
Way agreement that they included with their condemnation lawsuit against

you?
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Yes, it is.

Have you had an opportunity to review TransCanada’s proposed Easement
and Right-of-Way agreement?

Yes, | have.

What is your understanding of the significance of the Easement and Right-of-
Way agreement as proposed by TransCanada?

My understanding is that this is the document that will govern all of the rights and
obligations and duties as well as the limitations of what I can and cannot do and
how | and any future landowner and any person | invite to come onto my property
must behave as well as what TransCanada is and is not responsible for and how
they can use my land.

After reviewing TransCanada’s proposed Easement and Right-of-Way
agreement do you have any concerns about any portions of it or any of the
language either included in the document or missing from the proposed
document?

Yes, | have a number of significant concerns and worries about the document and
how the language included and the language not included potentially negatively
impacts my land and thereby potentially negatively impacts my community and
my state.

I would like you to walk the Commissioners through each and every one of
your concerns about TransCanada’s proposed Easement and Right-of-Way
agreement so they can develop an understanding of how that language and
the terms of that contract, in your opinion, potentially negatively impacts you
and your land. So, if you can start at the beginning of that document and
let’s work our way through it, okay?

Yes, I’ll be happy to express my concerns about TransCanada’s proposed
Easement and Right-of-Way agreement and how it negatively could affect my
property rights and my economic interests.

Okay, let’s start with your first concern please.
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The very first sentence talks about consideration or how much money they will
pay to compensate me for all of the known and unknown affects and all of the
rights I am giving up and for all the things they get to do to my land and for what
they will prevent me from doing on my land and they only will pay me one time at
the signing of the easement agreement. That is a huge problem.

Explain to the Commissioners why that is a problem.

It is not fair to the landowner, the county, or the State. It is not fair to the
landowner because they want to have my land forever for use as they see fit so
they can make a daily profit from their customers. If | was to lease ground from
my neighbor | would typically pay twice a year every year as long as they granted
me the rights to use their land. That only makes sense — that is fair. If | was going
to rent a house in town | would typically pay monthly, every month until I gave up
my right to use that house. By TransCanada getting out on the cheap and paying
once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax
revenue collection on the money | would be paid and then pay taxes on and
contribute to this state and this country. It is money | would be putting back into
my local community both spending and stimulating the local economy and
generating more economic activity right here. Instead TransCanada’s sharcholders
keep all that money and it never finds its way to Nebraska.

What is your next concern?

The first paragraph goes on to say Grantor, which is me the landowner, “does
hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a
limited partnership...” and I have no idea who that really is. I have no idea who is
forcing this pipeline on us or who the owners of the entities are, or what are the
assets backing this limited partnership, or who the general partner is, or who all
the limited partners are, and who makes up the ownership of the these partners or
the structure or any of the basic things you would want to know and understand if
you would want to do business with such an outfit. According to TransCanada’s

answer to our Interrogatory No. 28, as of the date | signed this testimony, a limited

6



© 00 N o O b~ W N P

N R D N DD NN NDNDR B P B B R B R R
©® N o O B~ WO N P O © 0 N O 0 M W N P O

liability company called TransCanada Keystone Pipeline GP, LLC is the general
partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so
basically nothing. That is really scary since the general partner has the liability but
virtually none of the ownership and who knows if it has any other assets.

Do you think it is in the public interest of Nebraska to not be one-hundred
percent clear on exactly who could become the owner of over 275 miles of
Nebraska land?

No.

Do you think it is in the public interest of Nebraska to not be one-hundred
percent clear on exactly who will be operating and responsible for
approximately 275 miles of tar sands pipeline underneath and through
Nebraska land?

No.

Okay, let’s continue please with your concerns of the impacts upon your land
and the State of Nebraska of TransCanada’s easement terms.

Yes, so the next sentence talks about “...its successors and assigns (hereinafter
called “Grantee”)...” and this concerns me because it would allow their easement
to be transferred or sold to someone or some company or country or who knows
what that | don’t know and who we may not want to do business with. This
pipeline would be a huge asset for TransCanada and if they can sell to the highest
bidder that could have terrible impacts upon all of Nebraska depending upon who
may buy it and I don’t know of any safeguards in place for us or the State to veto
or have any say so in who may own, operate, or be responsible for this pipeline in
the future.

Do you think that type of uncertainty and lack of control over a major piece
of infrastructure crossing our State is in the public interest?

No, certainly not, in fact, just the opposite.

What’s next?
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Then it says “...a perpetual permanent easement and right-of-way...” and this
really concerns me. Why does the easement and right-of-way have to be perpetual
and permanent? That is the question myself and my family want an answer to.
Perpetual to me is like forever and that doesn’t make sense.

Why doesn’t a perpetual Easement and Right-of-Way make sense to you?

For many reasons but mostly because the tar sands are finite. | am unaware of any
data proving there is a perpetual supply of tar sands. I am not aware in
TransCanada’s application where it proves there is a perpetual necessity for this
pipeline. My understanding of energy infrastructure like wind towers is they have
a decommission plan and actually take the towers down when they become
obsolete or no longer needed. Nothing manmade lasts forever. My land however
will, and I want my family or future Nebraska families to have that land as
undisturbed as possible and it is not in my interest or the public interest of
Nebraska to be forced to give up perpetual and permanent rights in the land for
this specific kind of pipeline project.

Okay, what is your next concern?

The easement language includes all these things TransCanada can do and it says
“...abandoning in place...” so they can just leave this pipeline under my ground
until the end of time just sitting there while they are not using it, but 1 am still
prevented from doing on my land and using my land what | would like. If I owned
a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting
there. It doesn’t make sense and it scares me and it is not in my interest or the
public interest of Nebraska to allow this.

Now it looks like we are ready to go to the second page of the Easement is that
right?

Yes.

So now on the second page of the Easement what are your concerns?

Here the Easement identifies a 24-month deadline to complete construction of the

pipeline but has caveats that are undefined and ambiguous. The 24-month period

8
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starts to run from the moment “actual pipeline installation activities” begin on
Landowners property. It appears that TransCanada would define this phrase as
needed. It would be wise to explain what types of TransCanada action constitutes
“installation activity” For instance, would the placement and storage of an
excavator or other equipment on or near the Easement property be an activity or
would earth have to be moved before the activity requirement is triggered. This
vague phrase is likely to lead to future disputes and litigation that is not in the best
interest of the welfare of Nebraska and would not protect property interests. The
24-months can also be extended in the case of “force majeure.” My understanding
is that force majeure is often used to insulate a party to a contract when events
occur that are completely out of their control. In TransCanada’s easement this is
expanded to include “without limitation...availability of labor and materials.”
Extending this language to labor and materials is problematic because these are
two variables that TransCanada does have some or significant control over and to
allow extension of the 24-month period over events not truly out of the control of
TransCanada and without further provision for compensation for the Landowner is
not conducive to protection of property rights.

Okay, what is your next concern?

Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of
TransCanada and Landowner. In 1.A., the first sentence discusses “commercially
reasonable costs and expenses” will pay for damages caused but then limits
TransCanada’s liability to certain circumstances. There is no definition of
“commercially reasonable” and no stated right that the Landowner would get to
determine the amounts of cost or expense that is “commercially reasonable.”
TransCanada excepts out from their liability any damages that are caused by
Landowner’s negligence or the negligence of anyone ever acting on the behalf of
Landowner. It is understandable that if the Landowner were to willfully and
intentionally cause damages to the pipeline that Landowner should be liable.

However, anything short of willful misconduct should be the Ilability of

9
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TransCanada who is subjecting the pipeline on the Landowner and who is making
a daily profit from that pipeline. When evaluating the impact on property rights of
this provision, you must consider the potentially extremely expensive fight a
Landowner would have over this question of whether or not damage was an act of
negligence. Putting this kind of potential liability upon the Landowner is
incredibly problematic and is detrimental to the protection of property rights. |
don’t think this unilateral power which I can’t do anything about as the landowner
is in the best economic interest of the land in question or the State of Nebraska for
landowners to be treated that way.

Is there any specific event or example you are aware of that makes this
concern more real for you?

Yes, one need not look further than a November 3, 2015 lawsuit filed against
Nemaha County, Nebraska landowner farmers who accidently struck two
Magellan Midstream Partners, LP pipelines, one used to transport a mixture of
gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged
negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate
copy of the Federal Court Complaint is here as Attachment No. 3.

What is your next concern with the Easement language?

Paragraph 3 states that Landowner can farm on and otherwise use their property as
they choose unless 1) any Landowner use interferes in any way with
TransCanada’s exercise of any of its rights within the Easement, or 2)
TransCanada decides to take any action on the property it deems necessary to
prevent injury, endangerment or interference with anything TransCanada deems
necessary to do on the property. Landowner is also forbidden from excavating
without prior authorization by TransCanada. So my understanding is that
TransCanada will unilaterally determine what Landowner can and can’t do based
upon how TransCanada chooses to define the terms in paragraph 3. TransCanada
could also completely deny my request to excavate. Further, TransCanada retains

all “privileges necessary or convenient for the full use of the rights” granted to

10
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them in the Easement. Again, TransCanada unilaterally can decide to the
detriment of the property rights of Landowner what TransCanada believes is
necessary or convenient for it. And there is no option for any additional
compensation to landowner for any right exercised by TransCanada that leads to
the removal of trees or plants or vegetation or buildings or structures or facilities
owned by Landowner of any kind. Such undefined and unilateral restrictions and
rights without having to compensate Landowner for such further destruction or
losses are not conducive to the protection of property rights or economic interest.
What is the next concern you have?

The Easement also allows some rights for Landowner but restricts them at the
same time and again at the sole and unilateral decision making of TransCanada.
TransCanada will determine if the actions of Landowner might in anyway
endanger or obstruct or interfere with TransCanada’s full use of the Easement or
any appurtenances thereon to the pipeline itself or to their access to the Easement
or within the Easement and TransCanada retains the right at any time, whether
during growing season or not, to travel “within and along Easement Area on foot
or in vehicle or machinery...” Further at TransCanada’s sole discretion it will
retain the rights to prevent any landowner activity that it thinks may “unreasonably
impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such
undefined and unilateral restrictions are not conducive to the protection of
property rights or economic interest.

What is the next concern you have with the Easement language?

The Easement allows TransCanada sole discretion to burn or chip or bury under
Landowner’s land any debris of any kind without any input or power of
Landowner to demand an alternative method or location of debris disposal. Such
unilateral powers would negatively affect Landowners property are not conducive
to the protection of property rights or economic interest.

What is the next concern you have with the Easement language?

11
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Again, undefined terms leave a lot of room for confusion. What does the phrase
“where rock i1s encountered” mean and why does TransCanada solely get to
determine whether or not this phrase is triggered. This phrase could be used to
justify installing the pipeline 24 inches beneath the surface. The ability to use this
provision to minimal locate the pipeline at a depth of 24 inches could negatively
affect Landowners property are not conducive to the protection of property rights.
A shallow pipeline is much more likely to become a danger and liability in the
future given farming operations and buried irrigation lines and other factors
common to the current typical agricultural uses of the land in question impacted
by TransCanada’s preferred pipeline route.

What is the next concern you have with the Easement language?

There are more vague concepts solely at the determination of TransCanada such as
“as nearly as practicable” and “pre-construction position” and “extent reasonably
possible.” There is nothing here that defines this or provides a mechanism for
documenting or memorializing “pre-construction position” so as to minimize
costly legal battles or wasted Landowner time attempting to recreate the soil
condition on their fields or pasture. Such unilateral powers would negatively affect
Landowners property are not conducive to the protection of property rights or
economic interest.

What is the next concern you have with the Easement language?

TransCanada maintains the unilateral right to abandon the pipeline and all
appurtenances thereto in place on, under, across, or through Nebraska land at any
time it chooses. There is no provision for Landowner compensation for such
abandonment nor any right for the Landowner to demand removal. Such unilateral
powers would negatively affect Landowners property are not conducive to the
protection of property rights or economic interest.

What is the next concern you have with the Easement language?

TransCanada has the power to unilaterally move or modify the location of any

Easement area whether permanent or temporary at their sole discretion.

12
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Regardless, if Landowner has taken prior steps relative the their property in
preparation or planning of TransCanada’s taking of the initial easement area(s),
the language here does not require TransCanada to compensate the Landowner if
they decide to move the easement anywhere on Landowners property. Such
unilateral powers would negatively affect Landowners property are not conducive
to the protection of property rights or economic interests.
What is the next concern you have with the Easement language?
The Easement requires that all of the burdens and restrictions upon Landowner to
transfer and be applicable to any future owner of the Land in question without the
ability of the future Landowner to modify or negotiate any of the language in
question to which it will be held to comply.
What is the next concern you have with the Easement language?
The Easement allows TransCanada to assign, transfer, or sell any part of the
Easement to any person, company, country, etc. at their sole discretion at any time
to anyone. This also means that any buyer of the easement could do the same to a
third buyer and so on forever. There is no change of control or sale provision in
place to protect the Landowner or Nebraska or to provide compensation for such
change of control or ownership. It is not conducive to the protection of property
rights or economic interests to allow unilateral unrestricted sale of the Easement
thereby forcing upon the Landowner and our State a new unknown Easement
owner.
What is the next concern you have with the Easement language?
There are many terms in the Easement that are either confusing or undefined terms
that are without context as to whether or not the Landowner would have any say
so in determining what these terms mean or if the evaluation is solely in
TransCanada’s control. Some of these vague undefined terms are as follows:

I. “pipeline installation activities”

Ii. “availability of labor and materials”

Ili. “commercially reasonable costs and expenses”

13
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iv. “reasonably anticipated and foreseeable costs and expenses’
V. “yield loss damages”
vi. “diminution in the value of the property”
vii. “substantially same condition”
viil. “an actual or potential hazard”
iIX. “efficient”
X. “convenient”
Xi. “endangered”
Xii. “obstructed”
xiil.  “injured”
xiv. “interfered with”
XV. “impaired”
XVi. “suitable crossings”
XVvii. “where rock is encountered”
Xviii. “as nearly as practicable”
XiX. “pre-construction position”
XX. ‘“pre-construction grade”
XXi. “various engineering factors”
Each one of these above terms and phrases as read in the context of the Easement
could be problematic in many ways. Notably, undefined terms tend to only get
definition in further legal proceedings after a dispute arises and the way the
Easement is drafted, TransCanada has sole power to determine when and if a
particular situation conforms with or triggers rights affected by these terms. For

(3

instance, “yield loss damages” should be specifically defined and spelled out
exactly how the landowner is to be compensated and in what events on the front
end. I can’t afford to fight over this after the damage has occurred. Unfortunately,
the Landowner is without contractual rights to define these terms or determine

when rights related to them trigger and what the affects may be.
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Do you have any other concerns about the Easement language that you can
think of at this time?

| reserve the right to discuss any additional concerns that | think of at the time of
my live testimony in August.

Based upon what you have shared with the Commission above regarding
TransCanada’s proposed Easement terms and agreement, do you believe
those to be reasonable or just, under the circumstances of the pipeline’s
impact upon you and your land?

No, | do not believe those terms to be reasonable or just for the reasons that we
discussed previously.

Did TransCanada ever offer you financial compensation for the rights that
they sought to obtain in your land, and for what they sought to prevent you
and any future land owner of your property from doing in the future?

Yes, we received an offer from them.

As the owner of the land in question and as the person who knows it better
than anyone else, do you believe that TransCanada offered you just, or fair,
compensation for all of what they proposed to take from you so that their tar
sands pipeline could be located across your property?

No, | do not. Not at any time has TransCanada, in my opinion, made a fair or just
offer for all the potential impacts and effects and the rights that I’'m giving up, and
what we will be prevented from doing in the future and how their pipeline would
Impact my property for ever and ever.

Has TransCanada at any time offered to compensate you annually, such as
wind farm projects do, for the existence of their potential tar sands pipeline
across your property.

No, never.

At any time did TransCanada present you with or request that you, as the
owner of the land in question, sign and execute a document called, “Advanced

Release of Damage Claims and Indemnity Agreement?”
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Yes, they did and it was included in the County Court lawsuit against us.

Is Attachment No. 4, to your testimony here, a true and accurate copy of the
“Advanced Release of Damage Claims and Indemnity Agreement?

Yes, itis.

What was your understanding of that document?

When | read that document in the plain language of that document, it was my
understanding that TransCanada was attempting to pay me a very small amount at
that time in order for me to agree to give up my rights to be compensated from
them in the future related to any damage or impact they may have upon my
property “arising out of, in connection with, or alleged to resulted from
construction or surveying over, under or on” my land.

Did you ever sign that document?

No, I did not.

Why not?

Because | do not believe that it is fair or just to try to get me to agree to a small
sum of money when | have no idea how bad the impacts or damages that they, or
their contractors, or subcontractors, or other agents or employees, may cause on
my land at any time in the future that resulted from the construction or surveying
or their activities upon my land.

When you reviewed this document, what did it make you feel?

| felt like it was simply another attempt for TransCanada to try to pay very little to
shield themselves against known and foreseeable impacts that their pipeline, and
the construction of it, would have upon my land. It made me feel that they knew it
was in their financial interest to pay me as little as possible to prevent me from
ever having the opportunity to seek fair compensation again, and that this must be
based upon their experience of unhappy landowners and situations in other places

where they have built pipelines.

16



© 00 N O O B~ W DN P

N RN D RN RN NN NN R P R R R R R R R e
©® N o OB~ WON PRFP O © 0 N o o W N L O

Has TransCanada ever contacted you and specifically asked you if you
thought their proposed location of their proposed pipeline across your land
was in your best interest?

No, they have not.

Has TransCanada ever contacted you and specifically asked you if you
thought their proposed location of their proposed pipeline across your land
was in the public interest of the State of Nebraska?

No, they have not.

Are you familiar with the Fifth Amendment to the U.S. Constitution and the
Takings Clause?

Yes, | am.

What is your understanding of the Fifth Amendment as it relates to taking of
an American citizens property?

My understanding is that, according to the United States Constitution, that if the
government is going to take land for public use, then in that case, or by taking for
public use, it can only occur if the private land owner is compensated justly, or
fairly.

Has TransCanada ever contacted you specially to explain the way in which
the public could use its proposed Keystone XL Pipeline?

No, they have not.

Can you think of any way in which the public, that is the citizens of the State
of Nebraska, can directly use the proposed TransCanada Keystone XL
Pipeline, as it dissects the State of Nebraska?

No, | cannot. | cannot think of any way to use this pipeline. | do not see how the
public benefits from this pipeline in any way, how they can use it any way, or how
it’s in the public interest in any way. By looking at the map, it is quite clear to me
that the only reason it’s proposed to come through Nebraska, is that because we

are geographically in the way from between where the privately-owned Tar Sands
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are located to where TransCanada wants to ship the Tar Sands to refineries in
Houston, Texas.

Has TransCanada ever contacted you and asked you if you had any tar sands,
crude petroleum, or oil and petroleum by-products that you would like to
ship in its pipeline?

No, it has not.

Do you have any tar sands, crude petroleum, or oil and petroleum by-
products that you, at this time or any time in the future, would desire to place
for transport within the proposed TransCanada Keystone XL Pipeline?

No, | do not.

Do you know anyone in the state of Nebraska who would be able to ship any
Nebraska-based tar sands, crude petroleum, or oil and petroleum by-
products within the proposed TransCanada Keystone XL Pipeline?

No, I do not. I’ve never heard of such a person or company like that.

Do you pay property taxes for the land that would be affected and impacted
at the proposed TransCanada Keystone XL Pipeline?

Yes, | do.

Why do you pay property taxes on that land?

Because that is the law. The law requires us to pay the property taxes as the owner
of that property.

Because you follow the law and pay property taxes, do you believe you
deserve any special consideration or treatment apart from any other person
or company that pays property taxes?

Well no, of course not. It’s the law to pay property taxes if you own property. It’s
just what you do.

Do you believe the fact that you pay property taxes entitles you to special
treatment of any kind, or special rights of any kind?

No, of course not.

18
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Do you believe the fact that you pay property taxes on your land would be
enough to qualify you to have the power of eminent domain to take land of
your neighbors or other people in your county, or other people across the
state of Nebraska?

Well, of course not. Like I said, paying property taxes is the law, it’s nothing that
| expect an award for or any type of special consideration.

Have you at any time ever employed any person other than yourself?

Well, yes | have.

Do you believe that the fact that you have, at some point in your life,
employed one or more other persons entitle you to any special treatment or
consideration above and beyond any other Nebraskan that has also employed
one or more persons?

No, of course not.

Do you believe that the fact that you, as a Nebraska land owner and taxpayer
have at one point employed another person within this state, entitles you to
preferential treatment or consideration of any kind?

No, of course not. If I choose to employ someone that decision is up to me. |
don’t deserve any special treatment or consideration for that fact.

At the beginning of your statement, you briefly described your property that
would be impacted by the potential Keystone XL Pipeline. 1 would like you to
give the Commissioners a sense of specifically how you believe the proposed
Keystone XL Pipeline and its preferred route, which proposes to go across
your land, how it would in your opinion based on your knowledge,
experience, and background of your land, affect it. So please share with the
Commissioners the characteristics of your land that you believe is important
for them to understand, while they evaluate TransCanada’s application for a
route for its proposed pipeline to cross Nebraska and across your land,

specifically.
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The ground is primarily sandy soil and the pipeline company, who are not
stewards of the land, would destroy the native grasses and it would not return it to
the natural state of native grasses. It is also a high water table area; if the pipeline
would leak water would be contaminated. The windmill is the only source of water
for the ground. It would cost too much to buy water to water livestock. By
scraping off the top soil it is easier for noxious weeds to get a foothold on the
ground and it will be very costly to control them. This would be a yearly cost for
me to try to keep the noxious weeds under control. | am a farmer and a steward of
the land.

Do you have any concerns TransCanada’s fitness as an applicant for a major
crude oil pipeline in its preferred location, or ultimate location across the
state of Nebraska?

Yes, | have significant concerns. | am aware of landowners being treated unfairly
or even bullied around and being made to feel scared that they did not have any
options but to sign whatever papers TransCanada told them they had to. | am
aware of folks being threatened that their land would be taken if they didn’t follow
what TransCanada was saying. | am aware of tactics to get people to sign
easements that I don’t believe have any place in Nebraska or anywhere such as
TransCanada or some outfit associated with it hiring a pastor or priest to pray with
landowners and convince them they should sign TransCanada’s easement
agreements. | am aware of older folks and widows or widowers feeling they had
no choice but to sign TransCanada’s Easement and they didn’t know they could
fight or stand up for themselves. From a more practical standpoint, I am worried
that according to their answer to our Interrogatory No. 211, TransCanada only
owns and operates one (1) major oil pipeline. They simply do not have the
experience with this type of pipeline and that scares me. There are others but that
Is what I can recollect at this time and if | remember more or my recollection is

refreshed I will share those with the Commissioners at the Hearing in August.

20



© 00 N OO O A W N P

N RN DN RN DN RN NN R R P R R R R R R
©® N o O B W NP O © 0 N o o » w N - O

> O >» 0

Do you believe TransCanada’s proposed method of compensation to you as a
landowner is reasonable or just?

No, | do not.

Do you have any concern about limitations that the construction of this
proposed pipeline across your affected land would prevent construction of
future structures upon the portion of your land affected by the proposed
easement and immediately surrounding areas?

Well yes, of course | do. We would not be able to build many, if any, types of
structures directly across or touching the easement, and it would be unwise and |
would be uncomfortable to build anything near the easement for fear of being
blamed in the future should any damage or difficulty result on my property in
regards to the pipeline.

Do you think such a restriction would impact you economically?

Well yes, of course.

How do you think such a restriction would impact you economically?

The future of this land may not be exactly how it’s being used as of this moment,
and having the restrictions and limiting my ability to develop my land in certain
ways presents a huge negative economic impact on myself, my family, and any
potential future owner of the property. You have no idea how I or the future owner
may want to use this land in the future or the other land across Nebraska
potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years
ago it would have been hard to imagine all the advances that we have now or how
things change. Because the Easement is forever and TransCanada gets the rights in
my land forever we have to think with a very long term view. By placing their
pipeline on under across and through my land that prevents future development
which greatly negatively impacts future taxes and tax revenue that could have
been generated by the County and State but now will not. When you look at the

short blip of economic activity that the two years of temporary construction efforts
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may bring, that is far outweighed by the perpetual and forever loss of opportunity
and restrictions TransCanada is forcing upon us and Nebraska.

Do you have any concerns about the environmental impact of the proposed
pipeline?

Yes, | do.

What are some of those concerns?

As an affected land owner and Nebraskan, | am concerned that any construction,
operation, and/or maintenance of the proposed Keystone XL Pipeline would have
a detrimental impact upon the environment of my land specifically, as well as the
lands near my land and surrounding the proposed pipeline route.

Do you have any other environmental concerns?

Yes, of course | am concerned about potential breaches of the pipeline, failures in
construction and/or maintenance and operation. I am concerned about spills and
leaks that TransCanada has had in the past and will have in the future. This could
be catastrophic to my operations or others and to my county and the State.

Do you have any thoughts regarding if there would be an impact upon the
natural resources on or near your property due to the proposed pipeline?
Yes, | believe that any construction, operation, and/or maintenance of the
proposed Keystone XL Pipeline would have detrimental impacts upon the natural
resources of my land, and the lands near and surrounding the proposed pipeline
route.

Do you have any worries about potential impacts from the proposed pipeline
to the soil of your land, or land near you?

Yes, | believe that any construction, operation, and/or maintenance of the
proposed Keystone XL Pipeline would have a detrimental impact upon the soil of
land, as well as land along and surrounding the proposed pipeline route. This
includes, but is not limited to, the reasons that we discussed above of disturbing
the soil composition and makeup as it has naturally existed for thousands and

millions of years during the construction process, and any future maintenance or
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removal process. I'm gravely concerned about the fertility and the loss of
economic ability of my property to grow the crops, or grow the grasses, or grow
whatever it is at that time they exist on my property or that | may want to grow in
the future, or that a future owner may want to grow. The land will never be the
same from as it exists now undisturbed to after it is trenched up for the proposed
pipeline.

Do you have any concerns about the potential impact of the proposed pipeline
upon the groundwater over your land, or surrounding lands?

Yes, I’'m very concerned that any construction, operation, and/or maintenance of
the proposed Keystone XL Pipeline would have a detrimental impact upon the
groundwater of not only under my land, but also near and surrounding the pipeline
route, and in fact, potentially the entire State of Nebraska. Water is life plain and
simple and it is simply too valuable to our State and the country to put at
unreasonable risk.

Do you have any concern about the potential impact of the proposed pipeline
upon the surface water on, or near or around your land?

Yes, | have significant concerns that any construction, operation, and/or
maintenance of the proposed Keystone XL Pipeline would have detrimental
impact upon the surface water of not only within my property boundary, but along
and near and surrounding the pipeline route, and in fact, across the state of
Nebraska.

Do you have any concern about the potential impacts of the proposed pipeline
upon the wildlife and plants, other than your growing crops on or near your
land?

Yes, I’'m very concerned that any construction, operation, and/or maintenance of
the proposed Keystone XL Pipeline would have a detrimental impact upon the
wildlife and the plants, not only that are located on or can be found upon my land,

but also near and along the proposed pipeline route.
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Do you have any concerns about the effects of the proposed pipeline upon the
fair market value of your land?

Yes, | do. | am significantly concerned about how the existence of the proposed
pipeline underneath and across and through my property will negatively affect the
fair market value at any point in the future, especially at that point in which |
would need to sell the property, or someone in my family would need to sell the
property. | do not believe, and certainly would not be willing to pay, the same
price for land that had the pipeline located on it, versus land that did not. | hope
there is never a point where I’m in a position where I have to sell and have to
realize as much value as | can out of my land. But because it is my single largest
asset, I'm gravely concerned that the existence of the proposed Keystone XL
Pipeline upon my land will affect a buyer’s willingness to pay as much as they
would’ve paid and as much as I could’ve received, if the pipeline were not upon
my property. There are just too many risks, unknowns, impacts and uncertainties,
not to mention all of the rights you give up by the nature of having the pipeline
due to having the easement that we have previously discussed, for any reasonable
person to think that the existence of the pipeline would not negatively affect my
property’s value.

Have you ever seen the document that’s marked as Attachment No. 5, to your
testimony?

Yes, | have.

Where have you seen that before?

That is a map | think | first saw a couple years ago that shows the Keystone XL
I-90 corridor alternate route of its proposed pipeline through Nebraska and |
believe the portion of the alternative route in Nebraska essentially twins or
parallels Keystone I.

Do you believe that TransCanada’s preferred route as found on page 5 of its
Application, and as found on Attachment No. 6, here to your testimony, is in

the public interest of Nebraska?
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No, | do not.

Do you believe that the Keystone mainline alternative route as shown on
Attachment No. 6 included with your testimony here is a major oil pipeline
route that is in the public interest of Nebraska?

No, | do not.

Do you believe the 1-90 corridor alternative route, specifically for the portion
of the proposed pipeline within Nebraska as found in Attachment No. 5 to
your testimony, is in the public interest of Nebraska?

No, I do not.

Do you believe there is any potential route for the proposed Keystone XL
Pipeline across, within, under, or through the State of Nebraska that is in the
public interest of the citizens of Nebraska?

No, I do not.

Why do you hold that belief?

Because there simply is no public interest based on all of the factors that I am
aware and that | have read and that | have studied that this Commission is to
consider that would establish that a for-profit foreign-owned pipeline that simply
crosses Nebraska because we are geographically in the way between where tar
sands are in Canada to where it wants to ship it to in Texas could ever be in the
public interest of Nebraskans. We derive no benefit from this project. It is not for
public use. Nebraska is simply in the way and when all considerations are taken in
there is no net benefit of any kind for Nebraska should this project be placed in our
state. Even if there was some arguable “benefit” it is not enough to outweigh all
the negative impacts and concerns.

What do you think about the applicant, TransCanada’s argument that it’s
preferred route for its proposed Keystone XL Pipeline is in the public interest
of Nebraska because it may bring temporary jobs during the construction

phase to Nebraska?
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First of all, not all jobs are created equally. Most jobs that are created, whether
temporary or on a permanent basis, don’t come with a project that has all the
potential and foreseeable negative impacts, many of which we have discussed here
and other witnesses throughout the course of this hearing have and will discuss. If
| decide to hire and employ someone to help me out in my farming or ranching
business, I’ve created a job but [ haven’t done so at the risk or detrimental impact
to my land or my town or my county or my state. And I’ve hired someone who is
working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce
and grow a Nebraska product to be sold so that | can pay Nebraska taxes. So, all
jobs are not created equal. Additionally, I understand from what I’'m familiar with
from TransCanada’s own statements that the jobs numbers they originally touted
were determined to be a minute fraction of the permanent jobs that had been
projected. According to their answer to our Interrogatory No. 191, TransCanada
has created only thirty-four (34) jobs within Nebraska working specifically on
behalf of TransCanada and according to their answer to Interrogatory No. 196, as
of May 5, 2017 they only employ one (1) temporary working within Nebraska.
Further, according to their answer to Interrogatory No. 199, TransCanada would
only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was
constructed on its Preferred Route or its Mainline Alternative Route.

Are you opposed to the preferred route of the proposed KXL Pipeline simply
because it would cross your land?

No, absolutely not. | am opposed to this project because it is not in the public
interest, neither within my community nor within our state.

Would you be happier if instead of crossing your land, this proposed pipeline
was to cross someone else’s land?

No, absolutely not. | would get no joy in having a fellow citizen of my state have
the fear and anxiety and potential foreseeable risks and negative impacts that this
type of a project carrying this type of product brings foisted upon anyone in this

state or any other state.
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Do you think there is any intelligent route for the proposed Keystone XL
Pipeline to cross the state of Nebraska?

I don’t believe there is an intelligent route because as I have stated I don’t believe
this project anywhere within Nebraska is within the public interest. However, if
you are presenting a hypothetical that if this proposed KXL Pipeline absolutely
had to go somewhere in the state of Nebraska, the only intelligent route | believe
would be to twin or closely parallel the existing Keystone | Pipeline. Both the
preferred route and the mainline alternative routes are economic liabilities our
state cannot risk.

What do you rely upon to make that statement?

Well, the fact that a pipeline owned and operated by TransCanada, Keystone |,
already exists in that area is reason enough as it is not in our best interest or the
public interests to have more major oil pipelines crisscrossing our state. Second,
they have all the infrastructure already there in terms of relationships with the
counties and local officials and first responders along that route. Third, they have
already obtained easements from all the landowners along that route and have
relationships with them. Fourth, that route avoids our most sensitive soils, the
sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala
Aquifer. Sixth, they have already studied that route and previously offered it as an
alternative. Seventh, it just makes the most sense that as a state we would have
some intelligent policy of energy corridors and co-locating this type of
infrastructure near each other.

Do you have any other concerns you would like to reiterate or can think of at
this time you would like the Commissioners to understand?

Yes. After my passing, the land will be left to my children and spouse and any
future grandchildren. TransCanada cannot guarantee that the sandy soils will be
back to their original condition due to the fact of disrupting the ground and the
land will erode because of the lost cover that the company takes from the land. |

will lose income due to the erosion that will be caused by the destruction of the
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land. The pasture is a source of income for my farming operation. If this pipeline
Is constructed | would lose rental income for that season and possibly for future
years. | have concerns that this is a foreign company crossing our borders and they
are not showning how they are going to use this product here in the United States
and have not disclosed what is exactly being transported within the pipeline. Cattle
drink 35 gallons of water a day and if | have to purchase and haul water for the
cattle I will be out of business and it will be unrealistic for me to have cattle.

Have you fully expressed each and every opinion, concern, or fact you would
like the Public Service Commissioners to consider in their review of
TransCanada’s Application?

No, | have not. | have shared that which | can think of as of the date | signed this
document below but other things may come to me or my memory may be
refreshed and | will add and address those things at the time of the Hearing in
August and address any additional items at that time as is necessary. Additionally,
| have not had an adequate amount of time to receive and review all of
TransCanada’s answers to our discovery and the discovery of others so it was
impossible to competently and completely react to that in my testimony here and |
reserve the right to also address anything related to discovery that has not yet
concluded as of the date | signed this document below. Lastly, certain documents
requested have not yet been produced by TransCanada and therefore | may have
additional thoughts on those | will also share at the hearing as needed.

What is it that you are requesting the Public Service Commissioners do in
regards to TransCanada’s application for the proposed Keystone XL Pipeline
across Nebraska?

I am respectfully and humbly requesting that the Commissioners think far beyond
a temporary job spike that this project may bring to a few counties and beyond the
relatively small amount of taxes this proposed foreign pipeline would possibly
generate. And, instead think about the perpetual and forever impacts of this

pipeline as it would have on the landowners specifically, first and foremost, but
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also thereby upon the entire state of Nebraska, and to determine that neither the
preferred route nor the Keystone mainline alternative route are in the public
interest of the citizens of the state of Nebraska. And if the Commissioners were
inclined to modify TransCanada’s proposed routes and were to be inclined to grant
an application for a route in Nebraska, that the only potential route that would
make any intelligent sense whatsoever would be twinning or near paralleling of
the proposed KXL with the existing Keystone | pipeline. It simply does not make
sense to add yet another major oil pipeline crisscrossing our state creating new
pumping stations, creating new impacts on additional counties and communities
and going through all of the court processes with myself and other landowners like
me when this applicant already has relationships with the landowners, the towns
and the communities along Keystone I, and that Keystone 1 is firmly outside of the
sand hills and a significantly further portion away from the heart of the Ogallala
Aquifer than the preferred route or the Keystone mainline alternative route.

Are all of your statements in your testimony provided above true and
accurate as of the date you signed this document to the best of your
knowledge?

Yes, they are.

Thank you, | have no further questions at this time and reserve the right to

ask you additional questions at the August 2017 Hearing.
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Prepared by and after recording
please return to:

TransCanada Keystone Pipeline, LP
1106 Benjamin Avenue, Suite 600
Norfolk, NE 68701

(Above Space for Recorder's Use Only)

Tract No.; ML-NE-AT-30075.000

EASEMENT AND RIGHT-OF-WAY
AGREEMENT

For and in consideration of the sum of Ten Dollars ($10.00) paid in accordance with this Easement and
Right-of-Way Agreement (this “Agreement”), the mutual promises of the parties herein and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged (collectively,
the “Consideration”) Robert R. Krutz and Beverly J. Krutz, whose mailing address is 86450 514
Avenue, Orchard, NE 68764 (hereinafter called “Grantor”) does hereby grant, sell, convey and warrant
unto TransCanada Keystone Pipeline, LP, a limited partnership having its principal place of business at
13710 FNB Parkway, Suite 300, Omaha, Nebraska 68154, its successors and assigns (hereinafter called
“Grantee”), a perpetual permanent easement and right-of-way (the “Easement”) for the purposes of
surveying, laying, constructing, inspecting, maintaining, operating, repairing, replacing, altering,
reconstructing, removing and abandoning in place one (1) pipeline, not to exceed thirty-six inches (36") in
nominal pipe diameter, together with all fittings, cathodic protection equipment, pipeline markers, and all
other equipment and appurtenances thereto (it being expressly understood, however, that this Easement
shall not give Grantee the right to construct or operate above-ground high voltage electrical transmission
lines), for the transportation of crude petroleum, oil and petroleum by-products, on, under, across and/or
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through a strip of land 50 feet in width, as more particularly described in Exhibit A, which is attached
hereto and made a part hereof (the “Easement Area”) located on real property situated in the County of
Antelope, State of Nebraska owned by Grantor and described as follows:

A tract of land containing 314.20 acres, more or less, situated in the County of Antelope,
in the State of Nebraska, being further described as the E1/2 of Section 34, Township 28
North, Range 8 West of the 6th P.M., as recorded in Book 120, Page 539 in the Deed

Records of Antelope County, Nebraska, less and except any conveyances heretofore
made.

(the “Property”). In addition, during the original construction of the pipeline (including, without
limitation, Grantee’s reclamation, mitigation and/or restoration activities), but in no event longer than
twenty-four (24) months from the date Grantee commences actual pipeline installation activities on the
Property (the “Initial Construction Period”), the easement and right-of-way granted hereunder shall also
include the area described under the headings “Temporary Work Space,” “Temporary Access Easement”
and “Additional Temporary Work Space” and are more particularly described in Exhibit A hereto (the
“Temporary Work Space”), provided, however, such time shall be extended for such period of time that
Grantee is unable to exercise its rights hereunder due to force majeure. For purposes of this Agreement,
“force majeure” shall mean any event beyond the reasonable control of Grantee, including, without
limitation, weather, soil conditions, government approvals, and availability of labor and materials.

The aforesaid Easement is granted subject to the following terms, stipulations and conditions
which are hereby covenanted and agreed to by Grantor. By acceptance of any of the benefits hereunder,
Grantee shall be deemed to have agreed to be bound by the covenants applicable to Grantee hereunder.

1. The liabilities and responsibilities of the Grantor and Grantee for claims for damages and losses
relating to the Easement, the Easement Area or Temporary Work Space are described in the paragraphs
below:

A Grantee will pay all commercially reasonable costs and expenses that result from the
Grantee’s, or anyone acting on the Grantee's behalf, use of the Easement Area or Temporary
Work Space, including but not limited to damages caused by petroleum leaks and spills and
damages to Grantor's crops, pastures, drainage systems, produce, water wells, livestock,
bridges, lanes, improvements, equipment, fences, structures or timber, except to the extent the
damages are caused by the negligence, recklessness, or willful misconduct of the Grantor or
anyone acting on the Grantor's behalf. Notwithstanding the foregoing, Grantor acknowledges
and agrees that Grantee has compensated Grantor, in advance, for the reasonably anticipated
and foreseeable costs and expenses which may arise out of, are connected with, or relate in any
way to Grantor's conveyance of the Easement and the proper installation, presence or operation
of the pipeline upon the Property, including but not limited to, any and all tree, crop, plant, timber,
harvest or yield loss damages, diminution in value of the Property, or any other reasonably
foreseeable damages attributable to or arising from Grantee's proper execution of the initial
construction, mitigation, and restoration activities within the Easement.

B. If claims or legal actions for damages arise from Grantee's, or anyone acting on the
Grantee's behalf, use of this Easement, Grantee will be responsible for those claims or legal
actions, and will defend, indemnify and hold the Grantor harmiess in this regard, except to the
extent that those claims or legal actions result from the negligence, recklessness, or willful
misconduct of the Grantor or anyone acting on the Grantor's behalf.

C. If claims or legal actions arise from the Grantor's, or anyone acting on the Grantor's
behalf, entry into, or use of the Easement Area or Temporary Work Space, Grantor will be
responsible for those claims or legal actions, and will defend, indemnify and hold the Grantee
harmless in this regard, except to the extent that those claims or legal actions result from the
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tr;elc,q;liglgfence, recklessness, or willful misconduct of the Grantee or anyone acting on the Grantee's
ehalif.

2. Grantee shall have the right to remove all fences from the Easement Area and the Temporary
Work Space, as required for purposes of construction or repairs of Grantee’s pipeline, and Grantee shall
repair all such fences promptly upon completion of construction or repairs on Grantor's Property to
substantially the same condition as such fences were in prior to removal by Grantee. Grantee further
shall have the right to install access gates in any fences which cross the Easement Area. Grantee and its
designated contractors, employees and invitees hereby agree to keep all access gates closed at all times
when not in use to prevent the cattle, horses and/or other livestock located on the Property from straying.

3. Provided its use of the Property does not in any manner interfere with or prevent the exercise by
Grantee of its rights hereunder, or create an actual or potential hazard to the pipeline or its
appurtenances, the undersigned Grantor, its successors, heirs or assigns, reserve all oil, gas and
minerals on and under the Property and the right to farm, graze and otherwise fully use and enjoy the
Property; provided, however, that Grantee shall have the right hereafter to cut, keep clear and remove all
trees, brush, shrubbery, undergrowth, buildings, engineering works, structures and other obstructions or
facilities, without additional compensation, in the Easement Area being conveyed that are deemed by
Grantee to injure, endanger or interfere in any manner with the proper and efficient construction,
operation, use, inspection, maintenance or repair of said pipeline, or fittings, cathodic protection
equipment and other appurtenances thereto; and, provided, further, that Grantor shall not excavate or
otherwise alter the ground elevation from such ground elevation that existed at the time construction is
completed, construct any dam or otherwise create a water impoundment within or over the Easement
Area without prior authorization of Grantee. Grantee shall have all privileges necessary or convenient for
the full use of the rights herein granted, together with reasonable ingress and egress over and across that
part of the Property located adjacent to the Easement Area and Temporary Work Space, provided,
however, except in case of emergency, Grantee agrees that to the extent existing public roads, public
rights-of-way, the Temporary Access Easements (if any) or other easements in favor of Grantee provide
reasonable access to the Easement Area and Temporary Work Space, Grantee shall use such existing
roads, rights-of-way, and easements for ingress and egress.

4, Grantor shall, upon thirty (30) days prior notice to Grantee, further have the right to construct,
maintain, repair, and operate above ground fences, roads, streets, alleys, sidewalks, bridges, and
drainage pipes across the Easement Area at an angle of not less than forty-five (45) degrees to the
Grantee’s pipeline; provided, however, Grantor shall exercise said rights in such a manner so that (i) the
Grantee'’s pipeline or its appurtenances located within the Easement Area shall not be endangered,
obstructed, injured or interfered with; (i) Grantee’s access to the Easement Area, the Grantee's pipeline
and its other appurtenances located thereon are not interfered with; (i) Grantee shall not be prevented
from traveling within and along Easement Area on foot or in vehicle or machinery; (iv) Grantee’s pipeline
is left with the amount of cover originally installed to allow safe operation of the Grantee's pipeline; (v) the
Grantee's pipeline is left with proper and sufficient and permanent lateral support; and (vi) Grantee's use
of the Easement Area for the purposes set forth herein is not unreasonably impaired or interfered with.

5. During the Initial Construction Period, Grantee shall also provide suitable crossings on, over and
across the Easement Area so as to afford Grantor reasonable access over and across and the Easement
Area in accordance with Grantor's customary use of the Property.

6. Grantee shall dispose of all brush and debris, if any, cleared from the Easement Area by burning,
chipping, and/or burying, which method of disposal shall be selected by Grantee in Grantee's sole
discretion.

7. Grantee shall install the Grantee's pipeline to a minimum depth of forty-eight inches (48") below
current grade level and any then existing drainage ditches, creeks and roads, except at those locations
where rock is encountered, the pipeline may be installed with a minimum depth of twenty-four inches
(24”). Such depth shall be measured from the top of the pipe to the surface of the ground.
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8. in areas of cropland, Grantee agrees to cause the topsoil to be removed from the trench to a
de_pth of tvyelvc_e mchgs (12") or the topsoil depth, whichever is less, and return, as nearly as practicable
said topsoil to its original, pre-construction position relative to the subsoil. '

9. Prior to the conclusion of the Initial Construction Period, Grantee shall grade and slope the
Easement Area and Temporary Work Space in order to restore the same to its pre-construction grade to
the extent reasonably possible and to the extent such grade does not interfere with the maintenance
and/or safe operation of the Grantee’s pipeline.

10. Grantee shall maintain the Easement Area (and the Temporary Work Space during the Initial
Construction Period) by keeping it clear of all litter and trash during periods when Grantee and its
employees, agents, or contractors are on the Property.

11. Notwithstanding anything herein to the contrary, except as otherwise required by applicable laws,
regulations or industry standards, Grantee shall not install or maintain any permanent above-ground
structures of any kind on or within the Easement Area other than pipeline markers (which markers may be
required to be placed along the Easement Area by applicable Department of Transportation Code
regulations and other applicable statutes and regulations of governmental authorities) and cathodic
protection equipment. After the Initial Construction Period expires, no pipelines, above-ground structures,
installations, equipment or apparatus of any kind will be on or within the Temporary Work Space.

12. In the event Grantee elects to abandon the Easement Area in whole or in part, Grantee may, at
its sole election, either leave the improvements in place or remove them. In the event Grantee elects to
remove the improvements, Grantee shall restore the Easement Area, as nearly as is practicable, to its
condition prior to removal. In the event Grantee elects to abandon the improvements in place, Grantee
shall comply with all then applicable federal and state laws, rules and regulations relating to such
abandonment.

13. Grantor acknowledges and agrees that the information set forth at Exhibit A hereto, including,
without limitation, the location and area of the proposed Easement Area depicted, is approximate and
preliminary and is based upon publicly available information, calculations, measurements and estimates
without the benefit of site-specific on the ground investigation, inspection or survey; Grantor further
acknowledges and agrees that Grantee shall have the right to modify the location of the Easement Area
and/or Temporary Work Space within the Property as a result of, among other things, site investigation,
inspections or surveys, various engineering factors or to correct the legal description of the Easement
Area and/or Temporary Work Space to conform with the actual location of the required Easement Area
and/or Temporary Work Space. In the event such a modification is required by Grantee, Grantee may
modify the location of the Easement Area and/or Temporary Work Space by recording a “‘Notice of
Location” referring to this instrument and setting forth the modified legal description of the Easement Area
and/or Temporary Work Space, which description may be set forth by map attached to said Notice. A
copy of the Notice shall be delivered to the Grantor. Without limiting Grantee's right to modify the location
of the Easement Area and/or Temporary Work Space by recording a “Notice of Location” as aforesaid,
Grantor agrees to execute and deliver to Grantee any additional documents Grantee may request to
modify or correct the legal description of the Easement Area and/or Temporary Work Space to conform
with the actual location of the required Easement Area and/or Temporary Work Space. If such documents
are required, they will be prepared by Grantee at its expense. Grantor shall receive additional reasonable
compensation only if the acreage within the Easement Area and/or Temporary Work Space increases as
a result of the changed location.

14. Grantee shall comply in all material respects, at Grantee’s sole cost, with all applicable federal,
state, and local laws, rules, and regulations which are applicable to Grantee’s activities hereunder,
including, without limitation, the construction, use, operation, maintenance, repair and service of the
Grantee’s pipeline. Notwithstanding the foregoing, Grantee shall not be responsible for any costs that are
necessitated, caused by, or are the result of any act or omission of negligence, recklessness, or willful
misconduct by the Grantor or anyone acting on the Grantor’s behalf.
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15. All notices under this Agreement shall be in writing, addressed to the addresses first set forth
above and be delivered by certified mail, postage prepaid, and return receipt requested, next business
day delivery via a reputable national courier service, regular United States mail, facsimile, e-mail or hand
delivery. A party may change its address for notice by giving notice of such change to the other party.

16. The undersigned hereby bind themselves, and their respective heirs, executors, administrators,
successors and assigns, to this Agreement unto Grantee, its successors and assigns. The Easement
granted hereby shall create a covenant and burden upon the Property and running therewith.

17. It is agreed that this Agreement constitutes the entire agreement between the parties and that no
other agreements have been made modifying, adding to or changing the terms of the same. This
Agreement shall not be abrogated, modified, rescinded or amended in whole or in part without the
consent of Grantor and Grantee, in writing and executed by each of them, and duly recorded in the
appropriate real property records.

18. The rights granted hereby to Grantee may be assigned by Grantee in whole or in part, in
Grantee's sole discretion.

19. The terms, stipulations, and conditions of this Easement are subject to all applicable laws,
regulations, and permit conditions.

20. This Agreement shall be governed by the law of the State in which the Easement Area is situated.

21. This Agreement may be executed in counterparts, each of which shall be considered an original
for all purposes; provided, however, that all such counterparts shall together constitute one and the same

instrument.

IN WITNESS WHEREOF, Grantor has executed this Agreement as of the day of
, 20

GRANTOR(S):

Robert R. Krutz

Beverly J. Krutz

[ACKNOWLEDGMENTS APPEAR ON FOLLOWING PAGE]
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STATE OF

COUNTY OF

The foregoing instrument was acknowledged before me this day of 20

By Robert R. Krutz

Notary Public Signature

Affix Seal Here

STATE OF

COUNTY OF

The foregoing instrument was acknowledged before me this day of 20

By Beverly J. Krutz

Notary Public Signature

Affix Seal Here
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

ZURICH AMERICAN INSURANCE
COMPANY, a New York Corporation,

CASE NO.

Plaintiff,
COMPLAINT

RICHARD ANDREW, JANE ANDREW,

)
)
)
)
)
V. )
%
LUKE ANDREW, and BRYCE ANDREW, )

)

)

Defendants.

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintift”), a New York

Corporation, and for its causes of action against Defendants, states and alleges as follows:

PARTIES
1. Plaintiff is a corporation organized and existing under the laws of the State of New
York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.
2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.
3 Defendant, Jane Andrew, is a citizen of the State of Nebraska.
4, Defendant, Luke Andrew, is a citizen of the State of Nebraska.
5 Defendant, Bryce Andrew, is a citizen of the State of Nebraska.

JURISDICTION AND VENUE
6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because
Defendants reside in this district, and a substantial portion of the events or omissions giving rise
to Plaintiff’s claims occurred in this district.
7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because
the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because

diversity of citizenship exists with respect to Plaintiff and all Defendants.
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GENERAL ALLEGATIONS

8. At all times material to this action, Defendants were agents of each other and were
acting within the course and scope of their agency relationships, and the negligence of any
Defendant is imputed to all Defendants.

0. At all times material to this action, Defendants were engaged in a joint venture and
were acting within the course and scope of the joint venture at the time of the event described
below.

10.  Atall times material to this action, Defendants were engaged in a partnership, were
carrying on a business for profit, shared profits of the business, and were acting within the course
and scope of the partnership at the time of the event described below.

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees
of property located in the East 72 of the Southwest %4, Section 15, Township 4, Range 15 (the
“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for
the benefit of all named Defendants in this action.

12. On or about December 10,2011, Defendants Luke Andrew and Bryce Andrew were
engaged in excavation activities on the Property, including the clearing of various vegetation near
the northernmost property line of the Property.

13. The excavation was in the area of two pipelines owned and operated by Magellan
Midstream Partners, LP (“Magellan”), including a 12 pipeline used to transport a mixture of
gasoline and jet fuel as well as an 8” pipeline (“the Pipelines™) used to transport diesel fuel.

14. At all times relevant to this action, Magellan owned a right-of-way and easement
on the Property in the areas where the pipelines ran and Defendants had actual and constructive
knowledge of the right-of-way and easement.

15. At all times relevant to this action, Defendants had actual and constructive notice
of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.

16. On or about December 10, 2011, while engaged in excavation activities,
Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of
approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and
approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes
will hereinafter be referred to as “the Release™).

17.  Asaresult of the line strikes and release, Magellan was required by state and federal
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law to engage in cleanup and remediation activities related to the Release.

18. At the time of the Release, Magellan was the named insured on a policy of
insurance, Policy No. EPC 669256201 (“the Policy™), issued by Plaintiff.

19.  Plaintiff has made payment on behalf of Magellan under the Policy and has a
contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery

against Defendants for amounts paid on its behalf.

FIRST CLAIM: NEGLIGENCE

20.  Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein.

21.  Defendants owed a duty to perform their work on the Property and within the right-
of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable
care in constructing improvements on the Property, to comply with the statutory requirements of
Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the

Pipelines on the Property from damage during Defendants’ work on the Property.

22.  Defendants negligently struck the Pipelines while performing excavation work on
the Property.
23.  Defendants were negligent in the following particulars:

a. Defendants failed to perform their work on the Property within the right-of-way
and easement in a reasonable manner;

b. Defendants failed to use reasonable care in their work on the Property and the
Pipelines’ right-of-way and easement;
Defendants failed to comply with the statutory requirements of the OCNS;

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on
December 10, 2011 in and over the right-of-way and easement on the Property;

e. Defendants failed to give Magellan the opportunity to exercise its rights under
the OCNS.

24.  As a direct and proximate result of Defendants’ negligence, Plaintiff has paid
$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused
by the Release.

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to

incur costs related to the same, with estimated future damages totaling $1,106,893.50.
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26.  Plaintiff prays that the Court enter judgment against Defendants and award
Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’

negligent strike of the Pipelines.

SECOND CLAIM: TRESPASS

27.  Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein.

28.  Magellan owned and occupied a valid right-of-way and easement in and to the area
of the Property where the Pipelines were located at the time of the Release.

29.  Defendants physically invaded Magellan’s rights within and to the right-of-way and
easement where the Pipelines were located at the time of the Release.

30.  Defendants had no right, lawful authority, or express or implied invitation,
permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-
of-way and easement where Magellan’s pipelines were located at the time of the Release.

31.  Magellan’s interest in and to the right-of-way and easement of the Pipelines were
injured during the course of Defendants’ trespass.

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of
Magellan related to clean up, remediation, and other damages caused by the Release.

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to
incur costs related to the same, with estimated future damages totaling $1,106,893.50.

34.  Plaintiff prays that the Court enter judgment against Defendants and award
Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69.

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against
Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment
interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court

deems just and equitable.

JURY DEMAND
Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on

all issues so triable in Omaha, Nebraska.
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ZURICH AMERICAN INSURANCE COMPANY,
Plaintiff,

By:__ /s/ Albert M. Engles

ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower

1700 Farnam Street

Omaha, Nebraska 68102

(402) 348-0900

(402) 348-0904 (Facsimile)

Albert M. Engles, #11194

Dan H. Ketcham, #18930

Michael L. Moran, #24042

James C. Boesen, #24862



Attachment No. 4




TRANSCANADA KEYSTONE PIPELINE, LP
ADVANCE RELEASE OF DAMAGE CLAIMS AND INDEMNITY AGREEMENT
Tract No. : ML-NE-AT-30075.000

We, Robert R. Krutz and Beverly J. Krutz, of Antelope County, in the State of Nebraska,
(hereinafter “Grantor”) acknowledge receipt of:

Five Hundred Twenty Dollars and No Cents ($520.00), now paid to Grantor by TransCanada
Keystone Pipeline, LP (hereinafter “Company”), in full payment and settlement, in advance, for
all damages listed on the Advance Damages Computation Form attached hereto as Appendix
A. In consideration of said advance payment, Grantor and Grantor’s heirs, executors,
administrators and assigns, do hereby release and forever discharge Company from any and all
causes of action, suits, debts, claims, expenses, general damages, interest, costs and demands
whatsoever, at law and in equity, against Company, which Grantor ever had, has now, or which
Grantor's insurers, heirs, executors, administrators, successors or assigns hereafter can, shall
or may have in the future, relating to all damage items listed on Appendix A, arising out of, in
connection with, or resulting or alleged to have resulted from construction or surveying over,
under or on the following lands (hereinafter collectively referred to as the “Lands”):

Situated in the County of Antelope, State of Nebraska:
E/2

Section 34, Township 28N, Range 8W

Grantor understands and agrees that payment of such consideration is not deemed to be an
admission of liability on the part of Company. Grantor agrees to accept said advance payment
on behalf of Grantor and Grantor’s tenants, if any, and to take full responsibility for
compensating any and all of Grantor’s tenants for any damage or loss that is owed to said
tenants as a result of Company’s use of any pipeline easement acquired by Company from
Grantor on the Lands. Grantor will indemnify, defend, and hold Company and the Company's
officers, agents, and employees harmless from any claim asserted by Grantor’s tenants,
tenants’ successors-in-interest, or tenants’ heirs for compensation, restitution, crop loss,
consideration, or damage of any kind that Grantor's tenants may be lawfully entitled to as a
result of Company’s construction or surveying activity within any easement acquired by
Company from Grantor on the Lands.

IN WITNESS WHEREOF, we have hereunto set our hands on this day of

. 20

Owner Signature Owner Signature

Owner/Owner Representative Name Owner/Owner Representative Name
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Before the Nebraska Public Service Commission

In the Matter of the Application Application No: OP-003
of
TransCanada Keystone Pipeline, LP Direct Testimony of
for Route Approval of Keystone XL Donald Loseke in Support of Landowner
Pipeline Project, Pursuant to Major Oil Intervenors
Pipeline Siting Act

State of Arizona )

) ss.
Maricopa County )
Q:  Please state your name.

A: My name is Donald Loseke.

Q: Are you an intervener in the Public Service Commission’s proceedings
regarding TransCanada’s application for approval of its proposed Keystone
XL tar sands pipeline across Nebraska?

A: Yes, I am.

Q: Do you own land in Nebraska, either directly or through an entity of which
you are an owner that could be affected by the proposed TransCanada
Keystone XL pipeline?

A: Yes, [ do and it is located in Boone County.

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial

photo(s) of your land in question here with the area of the proposed KXL

pipeline depicted?
A: Yes.
Q: Ifyou are you married tell us your spouse’s name please?

A: Wanda Loseke.
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Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you
and or your family?

Yes.

How long the land has been in your family?

The land was purchased by father Hugo Loseke in the 1950°s and the rest in 1960.
Do you earn any income from this land?

Yes.

Have you depended on the income from your land to support your livelihood
or the livelihood of your family?

Yes.

Have you ever in the past or have you thought about in the future leasing all
or a portion of your land in question here?

Yes, I have thought of it and that concerns me. I am concerned that a prospective
tenant may try to negotiate a lower price for my land if it had the pipeline on it and
all the restrictions and risks and potential negative impacts to farming or ranching
operations as opposed to land that did not have those same risks. If I was looking
to lease or rent ground I would pay more for comparable non-pipeline land than I
would for comparable pipeline land and I think most folks would think the same
way. This is another negative economic impact that affects the landowner and the
county and the state and will forever and ever should TransCanada’s preferred or
mainline alternative routes be approved. If they were to twin or closely parallel to
Keystone I the vast majority of landowners would be those that already have a
pipeline so there would be considerable less new incremental negative impacts.

Do you have similar concerns about selling the land?

Well I hope not to have to sell the land in my lifetime but times change and you
never know what is around the corner and yes I am concerned that if another piece
of ground similar to mine were for sale and it did not have the pipeline and mine
did that I would have a lower selling price. I think this would be true for pipeline

ground on both the preferred and mainline alternative routes.
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What is your intent with your land after you die?

Like I said I hope not to have to sell and I hope that it stays in the family for years
to come but I have thought about getting out if this pipeline were to come through.
Are you aware that the preferred route of TransCanada’s Keystone XL
Pipeline would cross the land described above and owned by you?

Yes.

Were you or an entity for which you are a member, shareholder, or director
previously sued by TransCanada Keystone Pipeline, LP?

Yes, we were in 2015. TransCanada Keystone Pipeline LP sued us by filing a
petition for condemnation against our land so it could place its proposed pipeline
within an easement that it wanted to take from us on our land.

Did you defend yourself and your land in that condemnation action?

Yes, we did. We hired lawyers to defend and protect us and we incurred legal fees
and expenses in our resistance of TransCanada’s lawsuit against us.

Has TransCanada reimbursed you for any of your expenses or costs for fees
incurred?

No, they have not.

In its lawsuit against you, did TransCanada identify the amount of your
property that it wanted to take for its proposed pipeline?

The lawsuit against us stated they would take the amount of property that is
reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant
and equipment reasonably necessary to operate the pipeline.

Did TransCanada define what they meant by “property that is reasonably
necessary”?

No, they did not.

Did TransCanada in its lawsuit against you, identify the eminent domain
property portion of your land?

Yes, they did.
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Did TransCanada describe what rights it proposed to take related to the
eminent domain property on your land?

Yes, they did.

What rights that they proposed to take did they describe?

TransCanada stated that the eminent domain property will be used to “lay, relay,
operate, and maintain the pipeline and the plant and equipment reasonably
necessary to operate the pipeline, specifically including surveying, laying,
constructing, inspecting, maintaining, operating, repairing, replacing, altering,
reconstructing, removing and abandoning one pipeline, together with all fittings,
cathodic protection equipment, pipeline markers, and all their equipment and
appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon,
petroleum products, and all by-products thereof.”

Prior to filing an eminent domain lawsuit to take your land that
TransCanada identified, do you believe they attempted to negotiate in good
faith with you?

No, I do not.

Did TransCanada at any time approach you with or deliver to you their
proposed easement and right-of-way agreement?

Yes, they did.

At the time you reviewed TransCanada’s easement and right-of-way
agreement, did you understand that they would be purchasing a fee title
interest in your property or that they were taking something else?

I understood that they proposed to have the power to take both a temporary
construction easement that could last for a certain period of time and then also a
permanent easement which they described to be 50 feet across or in width, and
that would run the entire portion of my property from where a proposed pipeline
would enter my property until where it would exit the property.

Is the document included with your testimony here as Attachment No. 3, a

true and accurate copy of TransCanada’s proposed Easement and Right-of-

4
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Way agreement that they included with their condemnation lawsuit against
you?

Yes, it 1s.

Have you had an opportunity to review TransCanada’s proposed Easement
and Right-of-Way agreement?

Yes, I have.

What is your understanding of the significance of the Easement and Right-of-
Way agreement as proposed by TransCanada?

My understanding is that this is the document that will govern all of the rights and
obligations and duties as well as the limitations of what I can and cannot do and
how I and any future landowner and any person I invite to come onto my property
must behave as well as what TransCanada is and is not responsible for and how
they can use my land.

After reviewing TransCanada’s proposed Easement and Right-of-Way
agreement do you have any concerns about any portions of it or any of the
language either included in the document or missing from the proposed
document?

Yes, | have a number of significant concerns and worries about the document and
how the language included and the language not included potentially negatively
impacts my land and thereby potentially negatively impacts my community and
my state.

I would like you to walk the Commissioners through each and every one of
your concerns about TransCanada’s proposed Easement and Right-of-Way
agreement so they can develop an understanding of how that language and
the terms of that contract, in your opinion, potentially negatively impacts you
and your land. So, if you can start at the beginning of that document and

let’s work our way through it, okay?
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Yes, I'll be happy to express my concerns about TransCanada’s proposed
Easement and Right-of-Way agreement and how it negatively could affect my
property rights and my economic interests.

Okay, let’s start with your first concern please.

The very first sentence talks about consideration or how much money they will
pay to compensate me for all of the known and unknown affects and all of the
rights [ am giving up and for all the things they get to do to my land and for what
they will prevent me from doing on my land and they only will pay me one time at
the signing of the easement agreement. That is a huge problem.

Explain to the Commissioners why that is a problem.

It is not fair to the landowner, the county, or the State. It is not fair to the
landowner because they want to have my land forever for use as they see fit so
they can make a daily profit from their customers. If I was to lease ground from
my neighbor I would typically pay twice a year every year as long as they granted
me the rights to use their land. That only makes sense — that is fair. If [ was going
to rent a house in town I would typically pay monthly, every month until I gave up
my right to use that house. By TransCanada getting out on the cheap and paying
once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax
revenue collection on the money I would be paid and then pay taxes on and
contribute to this state and this country. It is money I would be putting back into
my local community both spending and stimulating the local economy and
generating more economic activity right here. Instead TransCanada’s shareholders
keep all that money and it never finds its way to Nebraska.

What is your next concern?

The first paragraph goes on to say Grantor, which is me the landowner, “does
hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a
limited partnership...” and I have no idea who that really is. I have no idea who is
forcing this pipeline on us or who the owners of the entities are, or what are the

assets backing this limited partnership, or who the general partner is, or who all

6
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the limited partners are, and who makes up the ownership of the these partners or
the structure or any of the basic things you would want to know and understand if
you would want to do business with such an outfit. According to TransCanada’s
answer to our Interrogatory No. 28, as of the date | signed this testimony, a limited
liability company called TransCanada Keystone Pipeline GP, LLC is the general
partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so
basically nothing. That is really scary since the general partner has the liability but
virtually none of the ownership and who knows if it has any other assets.

Do you think it is in the public interest of Nebraska to not be one-hundred
percent clear on exactly who could become the owner of over 275 miles of
Nebraska land?

No.

Do you think it is in the public interest of Nebraska to not be one-hundred
percent clear on exactly who will be operating and responsible for
approximately 275 miles of tar sands pipeline underneath and through
Nebraska land?

No.

Okay, let’s continue please with your concerns of the impacts upon your land
and the State of Nebraska of TransCanada’s easement terms.

Yes, so the next sentence talks about “...its successors and assigns (hereinafter
called “Grantee”)...” and this concerns me because it would allow their easement
to be transferred or sold to someone or some company or country or who knows
what that | don’t know and who we may not want to do business with. This
pipeline would be a huge asset for TransCanada and if they can sell to the highest
bidder that could have terrible impacts upon all of Nebraska depending upon who
may buy it and | don’t know of any safeguards in place for us or the State to veto
or have any say so in who may own, operate, or be responsible for this pipeline in
the future.
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Do you think that type of uncertainty and lack of control over a major piece
of infrastructure crossing our State is in the public interest?

No, certainly not, in fact, just the opposite.

What’s next?

113

Then it says “...a perpetual permanent easement and right-of-way...” and this
really concerns me. Why does the easement and right-of-way have to be perpetual
and permanent? That is the question myself and my family want an answer to.
Perpetual to me is like forever and that doesn’t make sense.

Why doesn’t a perpetual Easement and Right-of-Way make sense to you?

For many reasons but mostly because the tar sands are finite. I am unaware of any
data proving there is a perpetual supply of tar sands. I am not aware in
TransCanada’s application where it proves there is a perpetual necessity for this
pipeline. My understanding of energy infrastructure like wind towers is they have
a decommission plan and actually take the towers down when they become
obsolete or no longer needed. Nothing manmade lasts forever. My land however
will, and I want my family or future Nebraska families to have that land as
undisturbed as possible and it is not in my interest or the public interest of
Nebraska to be forced to give up perpetual and permanent rights in the land for
this specific kind of pipeline project.

Okay, what is your next concern?

The easement language includes all these things TransCanada can do and it says
“...abandoning in place...” so they can just leave this pipeline under my ground
until the end of time just sitting there while they are not using it, but I am still
prevented from doing on my land and using my land what I would like. If I owned
a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting
there. It doesn’t make sense and it scares me and it is not in my interest or the
public interest of Nebraska to allow this.

Now it looks like we are ready to go to the second page of the Easement is that

right?
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Yes.

So now on the second page of the Easement what are your concerns?

Here the Easement identifies a 24-month deadline to complete construction of the
pipeline but has caveats that are undefined and ambiguous. The 24-month period
starts to run from the moment “actual pipeline installation activities” begin on
Landowners property. It appears that TransCanada would define this phrase as
needed. It would be wise to explain what types of TransCanada action constitutes
“installation activity” For instance, would the placement and storage of an
excavator or other equipment on or near the Easement property be an activity or
would earth have to be moved before the activity requirement is triggered. This
vague phrase is likely to lead to future disputes and litigation that is not in the best
interest of the welfare of Nebraska and would not protect property interests. The
24-months can also be extended in the case of “force majeure.” My understanding
is that force majeure is often used to insulate a party to a contract when events
occur that are completely out of their control. In TransCanada’s easement this is
expanded to include “without limitation...availability of labor and materials.”
Extending this language to labor and materials is problematic because these are
two variables that TransCanada does have some or significant control over and to
allow extension of the 24-month period over events not truly out of the control of
TransCanada and without further provision for compensation for the Landowner is
not conducive to protection of property rights.

Okay, what is your next concern?

Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of
TransCanada and Landowner. In 1.A., the first sentence discusses “commercially
reasonable costs and expenses” will pay for damages caused but then limits
TransCanada’s liability to certain circumstances. There is no definition of
“commercially reasonable” and no stated right that the Landowner would get to
determine the amounts of cost or expense that is “commercially reasonable.”

TransCanada excepts out from their liability any damages that are caused by

9



O© 0 3 O »n B~ W N =

[N I S S S e N S S R O e e e e e e
o o0 9 O N bk WD = O O 0 NN PR, W D = O

?

Landowner’s negligence or the negligence of anyone ever acting on the behalf of
Landowner. It is understandable that if the Landowner were to willfully and
intentionally cause damages to the pipeline that Landowner should be liable.
However, anything short of willful misconduct should be the Ilability of
TransCanada who is subjecting the pipeline on the Landowner and who is making
a daily profit from that pipeline. When evaluating the impact on property rights of
this provision, you must consider the potentially extremely expensive fight a
Landowner would have over this question of whether or not damage was an act of
negligence. Putting this kind of potential liability upon the Landowner is
incredibly problematic and is detrimental to the protection of property rights. I
don’t think this unilateral power which I can’t do anything about as the landowner
is in the best economic interest of the land in question or the State of Nebraska for
landowners to be treated that way.

Is there any specific event or example you are aware of that makes this
concern more real for you?

Yes, one need not look further than a November 3, 2015 lawsuit filed against
Nemaha County, Nebraska landowner farmers who accidently struck two
Magellan Midstream Partners, LP pipelines, one used to transport a mixture of
gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged
negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate
copy of the Federal Court Complaint is here as Attachment No. 4.

What is your next concern with the Easement language?

Paragraph 3 states that Landowner can farm on and otherwise use their property as
they choose unless 1) any Landowner use interferes in any way with
TransCanada’s exercise of any of its rights within the Easement, or 2)
TransCanada decides to take any action on the property it deems necessary to
prevent injury, endangerment or interference with anything TransCanada deems
necessary to do on the property. Landowner is also forbidden from excavating

without prior authorization by TransCanada. So my understanding is that

10
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TransCanada will unilaterally determine what Landowner can and can’t do based
upon how TransCanada chooses to define the terms in paragraph 3. TransCanada
could also completely deny my request to excavate. Further, TransCanada retains
all “privileges necessary or convenient for the full use of the rights” granted to
them in the Easement. Again, TransCanada unilaterally can decide to the
detriment of the property rights of Landowner what TransCanada believes is
necessary or convenient for it. And there is no option for any additional
compensation to landowner for any right exercised by TransCanada that leads to
the removal of trees or plants or vegetation or buildings or structures or facilities
owned by Landowner of any kind. Such undefined and unilateral restrictions and
rights without having to compensate Landowner for such further destruction or
losses are not conducive to the protection of property rights or economic interest.
What is the next concern you have?

The Easement also allows some rights for Landowner but restricts them at the
same time and again at the sole and unilateral decision making of TransCanada.
TransCanada will determine if the actions of Landowner might in anyway
endanger or obstruct or interfere with TransCanada’s full use of the Easement or
any appurtenances thereon to the pipeline itself or to their access to the Easement
or within the Easement and TransCanada retains the right at any time, whether
during growing season or not, to travel “within and along Easement Area on foot
or in vehicle or machinery...” Further at TransCanada’s sole discretion it will
retain the rights to prevent any landowner activity that it thinks may “unreasonably
impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such
undefined and unilateral restrictions are not conducive to the protection of
property rights or economic interest.

What is the next concern you have with the Easement language?

The Easement allows TransCanada sole discretion to burn or chip or bury under
Landowner’s land any debris of any kind without any input or power of

Landowner to demand an alternative method or location of debris disposal. Such

11
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unilateral powers would negatively affect Landowners property are not conducive
to the protection of property rights or economic interest.

What is the next concern you have with the Easement language?

Again, undefined terms leave a lot of room for confusion. What does the phrase
“where rock is encountered” mean and why does TransCanada solely get to
determine whether or not this phrase is triggered. This phrase could be used to
justify installing the pipeline 24 inches beneath the surface. The ability to use this
provision to minimal locate the pipeline at a depth of 24 inches could negatively
affect Landowners property are not conducive to the protection of property rights.
A shallow pipeline is much more likely to become a danger and liability in the
future given farming operations and buried irrigation lines and other factors
common to the current typical agricultural uses of the land in question impacted
by TransCanada’s preferred pipeline route.

What is the next concern you have with the Easement language?

There are more vague concepts solely at the determination of TransCanada such as
“as nearly as practicable” and “pre-construction position” and “extent reasonably
possible.” There is nothing here that defines this or provides a mechanism for
documenting or memorializing “pre-construction position” so as to minimize
costly legal battles or wasted Landowner time attempting to recreate the soil
condition on their fields or pasture. Such unilateral powers would negatively affect
Landowners property are not conducive to the protection of property rights or
economic interest.

What is the next concern you have with the Easement language?

TransCanada maintains the unilateral right to abandon the pipeline and all
appurtenances thereto in place on, under, across, or through Nebraska land at any
time it chooses. There is no provision for Landowner compensation for such
abandonment nor any right for the Landowner to demand removal. Such unilateral
powers would negatively affect Landowners property are not conducive to the

protection of property rights or economic interest.

12
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What is the next concern you have with the Easement language?

TransCanada has the power to unilaterally move or modify the location of any
Easement area whether permanent or temporary at their sole discretion.
Regardless, if Landowner has taken prior steps relative the their property in
preparation or planning of TransCanada’s taking of the initial easement area(s),
the language here does not require TransCanada to compensate the Landowner if
they decide to move the easement anywhere on Landowners property. Such
unilateral powers would negatively affect Landowners property are not conducive
to the protection of property rights or economic interests.

What is the next concern you have with the Easement language?

The Easement requires that all of the burdens and restrictions upon Landowner to
transfer and be applicable to any future owner of the Land in question without the
ability of the future Landowner to modify or negotiate any of the language in
question to which it will be held to comply.

What is the next concern you have with the Easement language?

The Easement allows TransCanada to assign, transfer, or sell any part of the
Easement to any person, company, country, etc. at their sole discretion at any time
to anyone. This also means that any buyer of the easement could do the same to a
third buyer and so on forever. There is no change of control or sale provision in
place to protect the Landowner or Nebraska or to provide compensation for such
change of control or ownership. It is not conducive to the protection of property
rights or economic interests to allow unilateral unrestricted sale of the Easement
thereby forcing upon the Landowner and our State a new unknown Easement
owner.

What is the next concern you have with the Easement language?

There are many terms in the Easement that are either confusing or undefined terms
that are without context as to whether or not the Landowner would have any say

so in determining what these terms mean or if the evaluation is solely in
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TransCanada’s control. Some of these vague undefined and ambiguous terms are

as follows:

1.

1.
1ii.
1v.
V.
Vi.
Vil.
viii.

1X.

XI.
XIl.
X1il.
X1V.
XV.
XVI.
XVIl.
XViil.
XIX.
XX.

XX1.

“pipeline installation activities”

“availability of labor and materials”
“commercially reasonable costs and expenses”
“reasonably anticipated and foreseeable costs and expenses”
“yield loss damages”

“diminution in the value of the property”
“substantially same condition”

“an actual or potential hazard”

“efficient”

“convenient”

“endangered”

“obstructed”

“injured”

“interfered with”

“impaired”

“suitable crossings”

“where rock is encountered”

“as nearly as practicable”

“pre-construction position”

“pre-construction grade”

“various engineering factors”

Each one of these above terms and phrases as read in the context of the Easement

could be problematic in many ways. Notably, undefined terms tend to only get

definition in further legal proceedings after a dispute arises and the way the

Easement is drafted, TransCanada has sole power to determine when and if a

particular situation conforms with or triggers rights affected by these terms. For

instance, “yield loss damages” should be specifically defined and spelled out
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exactly how the landowner is to be compensated and in what events on the front
end. I can’t afford to fight over this after the damage has occurred. Unfortunately,
the Landowner 1s without contractual rights to define these terms or determine
when rights related to them trigger and what the affects may be.
Do you have any other concerns about the Easement language that you can
think of at this time?
I reserve the right to discuss any additional concerns that I think of at the time of
my live testimony in August.
Based upon what you have shared with the Commission above regarding
TransCanada’s proposed Easement terms and agreement, do you believe
those to be reasonable or just, under the circumstances of the pipeline’s
impact upon you and your land?
No, I do not believe those terms to be reasonable or just for the reasons that we
discussed previously.
Did TransCanada ever offer you financial compensation for the rights that
they sought to obtain in your land, and for what they sought to prevent you
and any future land owner of your property from doing in the future?
Yes, we received an offer from them.
As the owner of the land in question and as the person who knows it better
than anyone else, do you believe that TransCanada offered you just, or fair,
compensation for all of what they proposed to take from you so that their tar
sands pipeline could be located across your property?
No, I do not. Not at any time has TransCanada, in my opinion, made a fair or just
offer for all the potential impacts and effects and the rights that I’'m giving up, and
what we will be prevented from doing in the future and how their pipeline would
impact my property for ever and ever.
Has TransCanada at any time offered to compensate you annually, such as
wind farm projects do, for the existence of their potential tar sands pipeline

across your property.
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No, never.

At any time did TransCanada present you with or request that you, as the
owner of the land in question, sign and execute a document called, “Advanced
Release of Damage Claims and Indemnity Agreement?”

Yes, they did and it was included in the County Court lawsuit against us.

Is Attachment No. 5, to your testimony here, a true and accurate copy of the
“Advanced Release of Damage Claims and Indemnity Agreement

Yes, it is.

What was your understanding of that document?

When I read that document in the plain language of that document, it was my
understanding that TransCanada was attempting to pay me a very small amount at
that time in order for me to agree to give up my rights to be compensated from
them in the future related to any damage or impact they may have upon my
property “arising out of, in connection with, or alleged to resulted from
construction or surveying over, under or on” my land.

Did you ever sign that document?

No, I did not.

Why not?

Because I do not believe that it is fair or just to try to get me to agree to a small
sum of money when I have no idea how bad the impacts or damages that they, or
their contractors, or subcontractors, or other agents or employees, may cause on
my land at any time in the future that resulted from the construction or surveying
or their activities upon my land.

When you reviewed this document, what did it make you feel?

I felt like it was simply another attempt for TransCanada to try to pay very little to
shield themselves against known and foreseeable impacts that their pipeline, and
the construction of it, would have upon my land. It made me feel that they knew it
was in their financial interest to pay me as little as possible to prevent me from

ever having the opportunity to seek fair compensation again, and that this must be
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based upon their experience of unhappy landowners and situations in other places
where they have built pipelines.

Has TransCanada ever contacted you and specifically asked you if you
thought their proposed location of their proposed pipeline across your land
was in your best interest?

No, they have not.

Has TransCanada ever contacted you and specifically asked you if you
thought their proposed location of their proposed pipeline across your land
was in the public interest of the State of Nebraska?

No, they have not.

Are you familiar with the Fifth Amendment to the U.S. Constitution and the
Takings Clause?

Yes, I am.

What is your understanding of the Fifth Amendment as it relates to taking of
an American citizens property?

My understanding is that, according to the United States Constitution, that if the
government is going to take land for public use, then in that case, or by taking for
public use, it can only occur if the private land owner is compensated justly, or
fairly.

Has TransCanada ever contacted you specially to explain the way in which
the public could use its proposed Keystone XL Pipeline?

No, they have not.

Can you think of any way in which the public, that is the citizens of the State
of Nebraska, can directly use the proposed TransCanada Keystone XL
Pipeline, as it dissects the State of Nebraska?

No, I cannot. I cannot think of any way to use this pipeline. I do not see how the
public benefits from this pipeline in any way, how they can use it any way, or how
it’s in the public interest in any way. By looking at the map, it is quite clear to me

that the only reason it’s proposed to come through Nebraska, is that because we
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are geographically in the way from between where the privately-owned Tar Sands
are located to where TransCanada wants to ship the Tar Sands to refineries in
Houston, Texas.

Has TransCanada ever contacted you and asked you if you had any tar sands,
crude petroleum, or oil and petroleum by-products that you would like to
ship in its pipeline?

No, it has not.

Do you have any tar sands, crude petroleum, or oil and petroleum by-
products that you, at this time or any time in the future, would desire to place
for transport within the proposed TransCanada Keystone XL Pipeline?

No, I do not.

Do you know anyone in the state of Nebraska who would be able to ship any
Nebraska-based tar sands, crude petroleum, or oil and petroleum by-
products within the proposed TransCanada Keystone XL Pipeline?

No, I do not. I’ve never heard of such a person or company like that.

Do you pay property taxes for the land that would be affected and impacted
at the proposed TransCanada Keystone XL Pipeline?

Yes, I do.

Why do you pay property taxes on that land?

Because that is the law. The law requires us to pay the property taxes as the owner
of that property.

Because you follow the law and pay property taxes, do you believe you
deserve any special consideration or treatment apart from any other person
or company that pays property taxes?

Well no, of course not. It’s the law to pay property taxes if you own property. It’s
just what you do.

Do you believe the fact that you pay property taxes entitles you to special
treatment of any kind, or special rights of any kind?

No, of course not.

18
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Do you believe the fact that you pay property taxes on your land would be
enough to qualify you to have the power of eminent domain to take land of
your neighbors or other people in your county, or other people across the
state of Nebraska?

Well, of course not. Like I said, paying property taxes is the law, it’s nothing that
I expect an award for or any type of special consideration.

Have you at any time ever employed any person other than yourself?

Well, yes I have.

Do you believe that the fact that you have, at some point in your life,
employed one or more other persons entitle you to any special treatment or
consideration above and beyond any other Nebraskan that has also employed
one or more persons?

No, of course not.

Do you believe that the fact that you, as a Nebraska land owner and taxpayer
have at one point employed another person within this state, entitles you to
preferential treatment or consideration of any kind?

No, of course not. If I choose to employ someone that decision is up to me. 1
don’t deserve any special treatment or consideration for that fact.

At the beginning of your statement, you briefly described your property that
would be impacted by the potential Keystone XL Pipeline. I would like you to
give the Commissioners a sense of specifically how you believe the proposed
Keystone XL Pipeline and its preferred route, which proposes to go across
your land, how it would in your opinion based on your knowledge,
experience, and background of your land, affect it. So please share with the
Commissioners the characteristics of your land that you believe is important
for them to understand, while they evaluate TransCanada’s application for a
route for its proposed pipeline to cross Nebraska and across your land,

specifically.
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We need to remember that this is not oil that they are wanting to put through this
pipeline, it is almost 50% tar sands and diluted with benzene and other toxic
chemicals to make this mixture flow. Benzene is a very toxic substance that can be
very harmful if you get in contact with it. It will also be heated and this will cause
this area of our land to be warm all the time. We need freezing and thawing of this
land to keep it in the best shape for our use to raise corn and soybeans. KXL
wants to get an easement right through the middle of our farm for one mile. This
land is listed as highly erodible by the USDA and is subject to erosion. We farm
this land according to the lay of the land and take measures to keep this land from
eroding the best that we can. This pipeline will go up and down the hills with no
thought as to what a very hard rain will do and what erosion will occur. Canada
has not even given KXL a permit to go to a west coast port in Canada to transport
this mixture so why should we even consider giving them a permit to cross our
Ogallala aquifer and the entire state with the chance of polluting the one and only
big resource that we have. If this is allowed to pass we should get an annual
payment for the right to use our land. In a few years the State of Nebraska will get
very little taxes from this pipeline. Boone County will get very little in tax revenue
as they will have no pumping stations or permanent structures to tax. According
to language in the easement the land owner can be held responsible for damage to
this pipe if they think leak could have been caused by the landowner. KXL will
sue you into eternity trying to prove that if is your fault rather than theirs. It is our
understanding that this pipe will only be buried 4 feet deep. We have had hard
rains that have eroded our pivot tracks deeper than that. This pipeline is of no
benefit to the State of Nebraska and only will benefit a foreign corporation to
profit from its use. The jobs that this will create are temporary in nature and no
more than 6 to 10 permanent jobs will be created in Nebraska.

Do you have any concerns TransCanada’s fitness as an applicant for a major
crude oil pipeline in its preferred location, or ultimate location across the

state of Nebraska?
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Yes, I have significant concerns. | am aware of landowners being treated unfairly
or even bullied around and being made to feel scared that they did not have any
options but to sign whatever papers TransCanada told them they had to. I am
aware of folks being threatened that their land would be taken if they didn’t follow
what TransCanada was saying. I am aware of tactics to get people to sign
easements that I don’t believe have any place in Nebraska or anywhere such as
TransCanada or some outfit associated with it hiring a pastor or priest to pray with
landowners and convince them they should sign TransCanada’s easement
agreements. I am aware of older folks and widows or widowers feeling they had
no choice but to sign TransCanada’s Easement and they didn’t know they could
fight or stand up for themselves. From a more practical standpoint, I am worried
that according to their answer to our Interrogatory No. 211, TransCanada only
owns and operates one (1) major oil pipeline. They simply do not have the
experience with this type of pipeline and that scares me. There are others but that
is what I can recollect at this time and if I remember more or my recollection is
refreshed I will share those with the Commissioners at the Hearing in August.

Do you believe TransCanada’s proposed method of compensation to you as a
landowner is reasonable or just?

No, I do not.

Do you have any concern about limitations that the construction of this
proposed pipeline across your affected land would prevent construction of
future structures upon the portion of your land affected by the proposed
easement and immediately surrounding areas?

Well yes, of course I do. We would not be able to build many, if any, types of
structures directly across or touching the easement, and it would be unwise and I
would be uncomfortable to build anything near the easement for fear of being
blamed in the future should any damage or difficulty result on my property in
regards to the pipeline.

Do you think such a restriction would impact you economically?
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Well yes, of course.

How do you think such a restriction would impact you economically?

The future of this land may not be exactly how it’s being used as of this moment,
and having the restrictions and limiting my ability to develop my land in certain
ways presents a huge negative economic impact on myself, my family, and any
potential future owner of the property. You have no idea how I or the future owner
may want to use this land in the future or the other land across Nebraska
potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years
ago it would have been hard to imagine all the advances that we have now or how
things change. Because the Easement is forever and TransCanada gets the rights in
my land forever we have to think with a very long term view. By placing their
pipeline on under across and through my land that prevents future development
which greatly negatively impacts future taxes and tax revenue that could have
been generated by the County and State but now will not. When you look at the
short blip of economic activity that the two years of temporary construction efforts
may bring, that is far outweighed by the perpetual and forever loss of opportunity
and restrictions TransCanada is forcing upon us and Nebraska.

Do you have any concerns about the environmental impact of the proposed
pipeline?

Yes, I do.

What are some of those concerns?

As an affected land owner and Nebraskan, I am concerned that any construction,
operation, and/or maintenance of the proposed Keystone XL Pipeline would have
a detrimental impact upon the environment of my l