
BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION 

IN THE MATTER OF THE APPLICATION 
OF TRANSCANADA KEYSTONE 
PIPELINE, LP FOR ROUTE APPROVAL OF 
THE KEYSTONE XL PIPELINE PROJECT 
PURSUANT TO THE MAJOR OIL 
PIPELINE SITING ACT 

) 
) 
) 
) 
) 
) 
) 
) 

APPLICATION NO. OP-0003 
 
OBJECTION TO, AND MOTION IN 
LIMINE TO EXCLUDE, EVIDENCE 

OFFERED BY BOLD ALLIANCE AND 
THE SIERRA CLUB, NEBRASKA 

CHAPTER 

 
TransCanada Keystone Pipeline, LP (“Keystone”), objects to and moves in limine to 

exclude portions of the pre-filed testimony of Thomas D. Hayes, Ph.D. (“Hayes Testimony”) 

(attached as Exhibit 1), Joseph F. Trungale, (“Trungale Testimony”) (attached as Exhibit 2) and 

Paul A. Johnsgard, Ph.D. (“Johnsgard Testimony”) (attached as Exhibit 3) submitted by the 

Natural Resource Petitioners, Bold Alliance (“Bold”) and The Sierra Club, Nebraska Chapter 

(“Sierra Club”).   

The bases of this motion are to exclude testimony on subjects which the Hearing Officer 

has either stated are beyond the scope of the Natural Resource Petitioners’ intervention or that 

the Hearing Officer has already ruled are not relevant for the Commission’s siting determination.  

Additionally, Keystone seeks to exclude portions of the pre-filed testimony which are 

speculative and lack foundation.   

Keystone specifically objects to and moves to exclude: 

Hayes Testimony 

1. Page 13, lines 7-16 of the Hayes Testimony because it addresses pipeline safety including 

the risks or impacts of spills or leaks, which has been excluded from this process. (See, 

Commission’s Order, page 4-5, dated June 14, 2017;  Neb. Rev. Stat. § 57-1407(4)).  The 

improper testimony is marked blue. 

2. Page 13, lines 17-22 of the Hayes Testimony because Dr. Hayes is not an economist, and 
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he has no basis or foundation to give his opinion on economic impacts.  Additionally, 

economic impacts are beyond the limited scope of the Natural Resources Petitioners’ 

limited scope of intervention (see, Order on Formal Intervention Petitions, page 6-7), and 

to the extent the opinions are based upon the risk or impact of spills or leaks, the issue 

has been previously excluded from this proceeding.   (See, Commission’s Order, page 4-

5, dated June 14, 2017;  Neb. Rev. Stat. § 57-1407(4)).  The improper testimony is 

marked pink.   

3. Page 13, lines 23-28 of the Hayes Testimony because it lacks foundation, and it attempts 

to provide a legal conclusion which is exclusively within the purview of the Commission. 

The improper testimony is marked pink. 

4. Page 13, line 29 through Page 14, line 8 of Hayes Testimony because that testimony is an 

attempt to provide testimony on the route concept of “twinning” the Keystone Mainline 

from north to south in Nebraska.  In its order on intervention, the Hearing Officer stated 

the Natural Resource Petitioners could have one witness (later amended to two 

witnesses), plus a single witness on the concept of the Keystone Mainline Alternative 

Route as defined by Keystone.  Dr. Hayes purports to be that third “Mainline Alternative 

Route” witness, but his testimony that does not address the Keystone Mainline 

Alternative – as defined in the application - violates the Order on Intervention. The 

improper testimony is marked pink.   

Trungale Testimony 

5. Page 7, line 16 through page 8, line 19 of the Trungale Testimony because it addresses 

pipeline safety including the risks or impacts of spills or leaks, which has been excluded 

from this process. (See, Commission’s Order, page 4-5, dated June 14, 2017;  Neb. Rev. 

Stat. § 57-1407(4)).  Indeed depth of cover is expressly addressed by the Pipeline 
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Hazardous Materials Safety Administration’s Pipeline Safety regulations  (see, 49 cfr § 

195.248 “Cover over buried pipeline”), which makes this issue expressly outside the 

scope of MOPSA.  The improper testimony is marked blue. 

6. Page 9, line 4 through page 10, line 5 of the Trungale Testimony because it addresses the 

pipeline safety, including the risks or impacts of spills. The improper testimony is marked 

blue. 

7. Page 10, line 6 through page 11, line 4 of the Trungale Testimony because it attempts to 

provide a legal conclusion, which is exclusively within the purview of the Commission.  

The witness’ conclusions lack sufficient foundation or specificity, and the witness is 

basing his conclusions, at least in part, on issues of pipeline safety including risks and 

impacts of leaks and spills. The improper testimony is marked pink. 

Johnsgard Testimony 

8. Page 8 (last question on page 8, with answer to page 9) of the Johnsgard Testimony 

because it addresses the issue of pipeline safety, including the risks or impact of spills or 

leaks, which is excluded from this proceeding. (See, Commission’s Order, page 4-5, 

dated June 14, 2017;  Neb. Rev. Stat. § 57-1407(4)). The improper testimony is marked 

blue. 

9. Page 10 (first full question and answer) of the Johnsgard Testimony because it is beyond 

the scope of the Natural Resource Petitioners’ scope of intervention, and the witness 

lacks foundation to give testimony regarding the economic impact of tourism dollars 

associated with Sandhill Cranes and any correlation between those tourism dollars and 

the hope of spotting a whooping crane. The improper testimony is marked pink. 

10. Page 10 (final 2 questions and answers) of the Johnsgard Testimony because the witness 

lacks the foundation to give this opinion, and it is a legal conclusion which is exclusively 



within the purview of the Commission. This testimony is marked

Dated this 24th day of July, 2017.

TRANSCANADA KEYSTONE PIPELINE,
LP

McGrath North Mullin & Kratz, PC LEO
First National Tower, Suite 3700
1601 Dodge Street
Omaha, Nebraska 68102
(402)341-3070
(402) 341-0216 fax
James G. Powers -

jpowers@mcgrathnorth.com
Patrick D. Pepper -
ppepper@mcgrathnorth.com
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CERTIFICATE OF SERVICE 

I hereby certify that on July 24, 2017, that a copy of the  foregoing was served by email 
to the individuals and entities listed below: 

Jayne Antony 
16064 Spring Street 
Omaha, NE 68130 
jaynevan@yahoo.com 

Fredericks Peebles and Morgan LLP 
Jennifer S Baker 
1900 Plaza Drive 
Louisville, CO 80027 
jbaker@ndnlaw.com 

Wrexie Bardaglio 
9748 Arden Road 
Trumansburg, NY 14886 
Wrexie.bardaglio@gmail.com 

Leverne A. Barrett 
1909 Co Rd E 
Ceresco, NE 68017 
vernbarrett@fururetk.com 

O'Donoghue & O'Donoghue LLP 
Ellen O Boardman 
4748 Wisconsin Avenue, NW 
Washington, DC 20016 
eboardman@odonoghuelaw.com 

 

O'Donoghue & O'Donoghue LLP 
Anna Friedlander 
4748 Wisconsin Avenue, NW 
Washington, DC 20016 
afriedlander@odonoghuelaw.com 

O'Connor Law Firm 
Robert O'Connor, Jr 
PO Box 45116 
Omaha, NE 68145 
reolaw@aol.com 

Sierra Club 
Dara Illowsky 
1650 38th Street Ste 102W 
Boulder, CO 80301 
Dara.illowsky@sierraclub.org 

Kimberly E Craven 
33 King Canyon Road 
Chadron, NE 69337 
kimecraven@gmail.com 

Cathie (Kathryn) Genung 
902 East 7th St 
Hastings, NE 68901 
Tg64152@windstream.net 

Louis (Tom) Genung 
902 East 7th St 
Hastings, NE 68901 
Tg64152@windstream.net 

Andy Grier 
916 S. 181st St. 
Elkhorn, NE 68022 
Griea01@cox.net 

Christy  J Hargesheimer 
620 S 30th St 
Lincoln, NE 68510 
chrispaz@neb.rr.com 

Richard S Hargesheimer 
620 South 30th St 
Lincoln, NE 68510 
rshargy@gmail.com 

Blake & Uhlig,PA 
Robert J Henry 
753 State Avenue Ste 475 
Kansas City, KS 66101 
rjh@blake-uhlig.com 

Blake & Uhlig,PA 
Michael J Stapp 
753 State Avenue Ste 475 
Kansas City, KS 66101 
mjs@blake-uhlig.com 

Blake & Uhlig,PA 
Michael E Amash 
753 State Avenue Ste 475 
Kansas City, KS 66101 
mea@blake-uhlig.com 

Becky Hohnstein 
PO Box 272 
Minatare, NE 69356 
jimhohnstein@gmail.com 

Marvin E Hughes 
714 W 5th St Ste 120 
Hastings, NE 68901 
bhughes@gtmc.net 

John Jarecki 
6112 Bedford Ave 
Omaha, NE 68104 
Johnjarecki110@gmail.com 

Karen Jarecki 
6112 Bedford Ave 
Omaha, NE 68104 
tenbuckstwo@yahoo.com 

Brad S Jolly & Associates 
Brad S Jolly 
15355 Gadsen Dr 
Brighton, CO 80603 
bsj@bsjlawfirm.com 

Domina Law Group PC LLO 
Brian F Jorde 
2425 S 144th Street 
Omaha, NE 68144 
bjorde@dominalaw.com 
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Domina Law Group PC LLO 
Dave Domina 
2425 S 144th Street 
Omaha, NE 68144 
ddomina@dominalaw.com 

Taylor R M Keen 
5022 Hamilton St 
Omaha, NE 68132 
Taylorkeen7@gmail.com 

Judy King 
1261 Fall Creek Rd 
Lincoln, NE 68510 
kingjud@gmail.com 

Michelle C. LaMere 
PO Box 514 
Winnebago, NE 68071 
lamere@rocketmail.com 

Pamela Luger 
8732 Granville Pkwy 
LaVista, NE 68128 
Pam1181@yahoo.com 

350.org 
Kendall Maxey 
20 Jay Street 
Brooklyn, NY 11201 
kendall@350.org 

Elizabeth (Liz) Mensinger 
6509 Wirt St. 
Omaha, NE 68104 
lizmensinger@gmail.com 

Cindy Myers 
PO Box 104 
Stuart, NE 68780 
Csmyers77@hotmail.com 

Crystal Miller 
7794 Greenleaf Drive 
LaVista, NE 68128 
neccmiller@juno.com 

Janece Mollhoff 
2354 Euclid Street 
Ashland, NE 68003 
wjmollhoff@windstream.net 

Greg Nelson 
3700 Sumner St 
Lincoln, NE 68506 
gnelson@inetnebr.com 

Julie Nichols 
1995 Park Ave 
Lincoln, NE 68502 
Willpower2@earthlink.net 

Jana Osborn 
1112 Meadowlark 
Alliance, NE 69301 
janajearyb@gmail.com 

James Douglas Osborn 
43110 879th Rd 
Ainsworth, NE 69210 
Jdosborn3@yahoo.com 

Dave Polson 
4923 Valley Street 
Omaha, NE 68106 
honk@cox.net 

Joseph Pomponio 
551B Sand Creek Rd 
Albany, NY 12205 
lukaz@msn.com 

Collin A Rees 
4721 Heather Lane 
Kearney, NE 68845 
collin@priceofoil.org 

Donna Roller 
2000 Twin Ridge Rd. 
Lincoln, NE 68506 
rollerski@gmail.com 

Cecilia Rossiter 
949 N 30th St 
Lincoln, NE 68503 
punion@gmail.com 

Corey Runmann 
2718 S. 12th St. 
Lincoln, NE 68502 
rumannc@gmail.com 

Lois Schreur 
2544 N. 61st Street 
PO Box 4376 
Omaha, NE 68104 
leschreur@centruylink.net 

Tristan Scorpio 
208 S Burlington Ave Ste 103 
Box 325 
Hasting, NE 68901 
linka@boldnebraska.org 

Julie Shaffer 
5405 Northern Hills Dr 
Omaha, NE 68152 
Jshaffer59@gmail.com 

Sandra Slaymaker 
102 E 3rd St  #2 
Atkinson, NE 68713 
sandyslaymaker@gmail.com 

Susan Soriente 
1110 Rockhurst Drive 
Lincoln, NE 68510 
ssoriente@gmail.com 

Oil Change International 
Lorne Stockman 
714 G St., SE Suite 202 
Washington, DC 20003 
lorne@priceofoil.org 

Susan Straka-Heyden 
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