BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of the Application of TransCanada ) Application No. OP-0003
Keystone, L.P. for route approval of the Keystone )
XL Pipeline Project pursuant to the Major Qil )
Pipeline Siting Act )

BOLD ALLIANCE’S MOTION FOR CONTINUANCE OF PLANNING CONFERENCE
AND RECONSIDERATION OF HEARING OFFICER’S ORDER

Bold Alliance (“Bold”), by and through its counsel of record, respectfully requests the
Nebraska Public Service Commission (the “Commission™) to continue the Planning Conference
scheduled for April 10, 2017 at 11:00 a.m., and to reconsider the Hearing Officer’s Order!
Granting Petitions for Formal Intervention entered by Hearing Officer Tim Schram on March 31,
2017, (the “Order”), and requests a Briefing Schedule and Oral Argument on this Motion before
the full Commission.

In support of the Motion, Bold states and alleges as follows:

1) The Order correctly recognizes that Bold is entitled to intervene in this proceeding
pursuant to the Commission’s Rules of Procedure at Title 291, Ch.1, Section 015.01 (the
“Rules™).

2) However, the Order incorrectly relies on the Nebraska Administrative Procedures
Act (“APA™)’ as authority for its “broad discretion” to impose conditions on a formal
intervenor’s participation in the proceeding, because the Commission is not governed by the

intervention provisions of the APA.

! In the Matter of the Application of TransCanada Keystone, L.P. for route approval of the Keystone XL Pipeline
Project pursuant to the Major Oil Pipeline Siting Act, Docket No. OP-0003, Hearing Officer’s Order on Formal
Intervention Petitions (March 31, 2017) (“Order”)

2 Neb. Rev. Stat. §§ 84-901-84-920 (Reissue 2014), specifically § 94-912.02.



3) At the time Bold filed its Petition for Intervention (the “Petition), the
Application® was not “contested”, as no opposition to the Application had previously been filed
or granted by the Commission, therefore the terms of the APA relied upon by the Commission
were not applicable and did not grant the Commission any authority not otherwise stated in the
Rules or by applicable statutes relating specifically to the Commission.

4) The Nebraska Supreme Court has ruled that the underlying authority of the
Commission derives from Neb. Rev. Stat. § 75-110, rather than the APA.* The Commission is
prohibited from taking any action affecting persons subject to the Commission’s jurisdiction
unless such action is taken pursuant to a rule, regulation or statute (See Neb. Rev. Stat. § 75-
110). Given that the Rules do not currently provide authority for the actions described by the
Commission, and that the APA by its terms does not apply to “uncontested” cases, the
Commission is without authority to act under the auspices of the APA in the manner articulated
in the Order.

5) The Rule at Section 015.01C states: “A formal intervenor shall be entitled to
participate in the proceeding to the extent of his/her express interest in the matter (emphasis
added). Such participation shall include, without limitation, presentation of evidence and
argument, cross-examination of witnesses and submission of rebuttal evidence.”

6) The Nebraska Supreme Court has stated that the Commission is bound by the
rules set forth in Title 291, Ch. 1, Section 015.01.° The Court stated: “In summary, the rules set

forth who may be a party, how a party may intervene, and what rights the parties may have based

3 TransCanada Keystone Pipeline, L.P., of Calgary Alberta, Seeking Approval of a Route for the Keystone XL
Pipeline Project, Pursuant to the Major Oil Pipeline Siting Act, Docket No. OP-003, Filed February 16, 2017 (the
“Application™)

* Chase 3000, Inc. v. Public Service Commission, 273 Neb. 133, 728 N.W.2d 560 (Neb. 2007) and In re Application
No. C-1889 of GCC License Corporation, 264 Neb. 167, 647 N.W.2d 45 (Neb. 2002).

5 Jantzen v. Diller Telephone Co., 245 Neb. 81, 100, 511 N.W.2d 504, 517 (1994).



on the type of intervention. These rules and regulations are binding on the Commission in the
same manner as if they were statutes. The Commission is required to conform to these rules.”

7 In an effort to confirm that the APA intervention rules do not apply or supersede
the Commissions’ Rules, the Commission has supported recent legislation introduced at the
Nebraska Legislature (LB483, amended into LB263), which would amend Chapter 75 of the
Nebraska statutes to exempt the Commission from the terms of the APA intervention provisions
and such legislation is now on Select File at the Nebraska Legislature.®

8) The Order improperly limits the scope of Bold’s participation in the proceedings
authorized under the Rules.

9) The Petition of Bold provided an extensive statement of its interest in the
proceedings and the grounds upon which the invention is made, including the facts and
circumstances relied upon for such intervention, as required by the Rules.

10)  The interests of Bold have been improperly limited and combined with the
interests of other intervenors, which prevents Bold from participating in the proceedings “to the
extent of its express interest in the matter” as required under the Rules and improperly restricts
the presentation of relevant information concerning the issues which the Commission is required
to consider under the Major Oil Pipeline Siting Act (“Siting Act”)’.

11)  The Order also improperly limits the rights of other intervenors to present their
own unique evidence to the extent of their respective interests in the proceeding.

12)  Bold believes that the interests of the Commission will be preserved and
maintained by granting and administering Bold’s Petition on the basis of i) the Commission’s

existing Rules, ii) the existing Nebraska statutes granting its authority to promulgate the Rules,

i Exemption for Rules of Procedure relating to the Public Service Commission, LB483, 105 Legislature (2017)
" Neb. Rev. Stat. , §§ 57-1401-57-1413 (“Siting Act”)



and ii) adherence with the Commission’s historic procedural practices authorized and recognized
by the Nebraska Supreme Court. To do so will not impede the prompt and orderly conduct of
the Application, nor prejudice the interests of the Applicant or Bold.

13)  In the absence of a revision to the Order altering the Commission’s authority for
its decision, as stated above, Bold’s presence and participation at the Planning Conference would
likely constitute a waiver of Bold’s right to object to the jurisdiction of the Commission and to
appeal the Order.

WHEREAS, Bold respectfully requests that this Motion for Continuance of Planning
Conference and Reconsideration of the Hearing Officer’s Order to the full Commission be
granted and that Bold’s request for a Briefing Schedule and Oral Argument also be granted.
Bold recognizes the desire of the Commission to conduct the proceedings with reasonable
efficiency and to avoid undue duplication of testimony and will cooperate with reasonable
limitations to achieve such efficiency, however administrative efficiency cannot outweigh the
due process rights of Bold to present relevant evidence concerning its legal interests as provided
under the Rules.

Respectfully submitted the 10™ of April, 2017.

BOLD ALLIANCE .~
- -///”2 'j ——

By:

Kenneth C. Winston, #16961
1120 K Street, #200
Lincoln, NE 68508

(402) 476-6583
kwinston@jinebraska.com



CERTIFICATE OF SERVICE

Pursuant to 291 Neb. Admin Code § 015.0 (b), a copy of the foregoing was served upon
all Intervenors of record to this proceeding or their attorneys of record as follows (see attached
list):
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Kenneth C. Winston




Co. Name First Name Last Name Address City, State Zip Code State ZipCode Email

McGrath, Narth etal. ~ James G Powers First National Tower Ste 3700 1601 Dodge Street Omaha, NE 68102 jpowers@mesathnorth com
McGrath, Narth el Patrick D Peppex First Natione] Tower Ste 3700 1601 Dodge Street Omshe, NE68102  ppepper@mcerathnorth com
Jayne Antony 16064 Sprint St Omaha NE 68130-2030 jayneeeyan@ysahoo.com
Fredericks Pechles and  Jermifer S Baker 1900 Plaza Drive Louisville Co 80027 jbaker{@ndnlaw,.com
Margan LLP
Wiexie Bardaglio 9748 Arden Road Trumansburg NY 14886 wrexie bardaplio@email.com
Leveme A Barrett 1909 CoRdE Ceresco NE 68017 Yembarmett@fumuretk com
Mia Bergman 86424 514 Ave. Orchard NE 68764 mbergmant5@hotmail.com
ODonoghue & Ellen O Boardman 4748 Wiscansin Avenue, NW ‘Washington DC 20016 eboardman@odonoshuelaw com
ODonoghue LLP
O'Commor Law Firm Robert O'Comor, ¥ PO Bax 45116 Omsha NE 68145 reolaw(@aol.com
Cavaneugh Law Firm, PC Jarnes P Cavanangh 6035 Binmey Street Ste 100 Omaha NE 68104 cavanaughlawfim(@aol.com
LLO
Kimberly E Craven 33 King Canyon Road Chadron NE 69337 kimecraven@gmail com
Cathie (Kathryn) Geming 902 East 7th St Hastings NE 68901 12641 52@windstream pet
Louis (Tom) Genung, 902 East 7th St Hastings NE 68901 tg641 S2@windstream net
Andy Grier 916 S. 181st St. Elkhom NE 68022 grica0l@cox.net
Christy J Hargesheimer 620 S 30th St Lincoin NE 68510 clzispaz@neb..com
Richard 8 Harpesheimer 620 South 30th St Lincoln NE 68510 shargy(@gmail.com
Blake & Uhlig,PA Robert J Henry 753 State Averme Stz 475 Ransas City KS 66101 gh@blake-uhlig com
Bleke & Uhlig,PA Michael J Stapp 753 State Avene Ste 475 Kansas City KS 66101 mjs@blake-uhlig com
Becky Hchnstein POBox 272 Minatare NE 69356 jimhohnstein@email.com
Marvin E Hughes 714 W 5th St Ste 120 Hastings NE 68901 bhughes/@etmenet
John TJarecki 6112 Bedford Ave Omaha NE 68104 johnjareckil|0@email.com
Karen Jarecki 6112 Bedford Ave Omaha NE 68104 tenbuckstwo@yahoo.com
Brad 8 Jolly & Brad S Jolly 15355 Gadsen Dr Brighton co 80603 Lsi@bsilawfimm.com
Associates
Domina Law GroupPC ~ Brian F Jorde 2425'S 144th Strect Omaha NE  68144-3267 bjorde@dominalaw.com
Lie
Domina Lew Group PC ~ Dave Damina 2425 § 144th Street Omaha NE 681443267 ddomina@dominalaw com
LLO
Teylor RM Keen 5022 Hamilton St Omaha NE 68132-1448 taylorkeen7@gmail.com
Tudy King 1261 Fall Creek R4 Lincoin NE 68510 kingjud@email com
Michelle C LaMere PO Bax 514 Wimnebago NE 68071 jamer: i
Pamela Luger 8732 Gramville Pkwy LaVista NE 68128 pam118]@yahoo.com
350.0rg Kendall Maxey 20 Jay Street Brooklyn NY 11201 kendall@350,0r
Elizabeth (Liz) Mensinger 6509 Wirt St. Omsha NE 68104 lizmensiceer@email com
Cindy Myers POBax 104 Stuart NE 68780 csmyers7J(@hotmail.com
Crystal Miller 7794 Greenleaf Drive LaVista NE 68128 necomiller@ino.com
Janece Mollhoff 2354 Euclid Street Ashland NE 68003 wj i
Greg Nelson 3700 Summer St Lincola NE 68506 gnelson@inetmebr.com
Julie Nichols 1995 Park Ave Lincaln NE 68502 wi i
Jana Osbom 1112 Meadovdark Allisnce NE 69301 janajearyb@gmail.com
James Douglas Osbom 43110 879th RA Ainsworth NE 69210 jdosborn30@yahoo.com
Christine Polsan 4923 Valley St Omaha NE 68106 sopolson@cox net
Dave Polson 4923 Valley Street Omasha NE 68106 honki@cox net
Joseph Pomponio 551B Sand Creek Rd Albany NY 12205 lukaz(@msn.com
Callin A Rees 4721 Heather Lane Keamey NE 68845 collin@priceofoil.ore
Donna Roller 2000 Twin Ridge Rd. Lincoln NE 63506 rollerski@email.com
Cecilia Rossiter 949 N 30th St Lincoln NE 68503 punion@email.com
Carey Runmann 2718 8. 12th St. Lincoln NE 68502 numannc(@gmail com
Lois Schreur 2544 N. 61st Street PO  Omaha NE 68104 Jeschreur(@centurylink.net
Bax 4376
Tristan Soorpio 208 S Bulington Ave St 103 Hasting NE 68901 linda@boldnebraska or
Baz 325
Julie Shaffer 5405 Northem Hills Dr Omaha NE 68152 ksjaffer59@gmail.com
Sandra Siaymaker 102 E3rd St #2 Atkinson NE 68713 sandyslaymaken@pmail.com
Susan Sariente 1110 Rockhuwst Drive Lincoln NE 68510 ssoriente(@gmmail.com
Oil Change International Lorne Stockman 714 G St, SE Suite 202 Washington DC 20003 lome@priceofuil org
Susan Straka Heyden 46581 875th Rd Stoart NE 68780 suzie_sl(@hotmail.com
Kimbery L Stuhr 19303 Buffalo Rd Springfield NE 68059 kimberlystuhrl 3@yahoo.com
Jacques Tallichet 2821 S. 79th St Lincoln NE 68506 jacques tallichet@email.com
Paul Theobald 85718 544th Averme Foster NE 68765 piheobald36(@email. com
Jonathan H Thomas 960 S Cotner Bivd Lincoln NE 68510 thewild_thines(@yahoo com
Elizabeth L Troshynski 87769 484th Ave Afkinson NE 638713 biroshyn@hotmail.com
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