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Q: Please state your name. 1 

A: My name is Susan Dunavan. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in York County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: William Dunavan. 16 
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Q: Do you have children? 1 

A: Yes, five. 2 

Q: Do you have grandchildren? 3 

A: Yes, nine living and two that have passed away. 4 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 5 

and or your family? 6 

A. Yes. 7 

Q:  For the land that would be affected and impacted by the proposed KXL tar 8 

sands pipeline give the Commissioners a sense how long the land has been in 9 

your family and a little history of the land. 10 

A: When we purchased our land in 1979 the previous owner requested that the land 11 

be kept as pastureland and not be farmed. We were very willing to make this 12 

promise as that was our intention all along...to keep the property as pastureland 13 

and to increase the varieties of native grasses, flowers, and forbes. This land has 14 

become our heritage over the years and is one of the last stands of native prairie in 15 

York County. We paid on this land for 30 years, working overtime and our 16 

American Dream is now gone. This land is where our children were raised and 17 

where our grandchildren come and run and explore. To us this land is priceless. 18 

There is an intermittent stream that runs through our property as well as about 6 19 

acres of woods. The combination of prairie, stream bed and small forest makes for 20 

an immense diversity of plant and animal life. There have been new discoveries in 21 

every season over the past 38 years and we hope our family's hard work and love 22 

of the land will not be torn apart. 23 

Q: What do you do for a living? 24 

A: My husband and I own a crop consulting business called Nebraska Crop and Soil 25 

Systems. We started the business in 1978 and currently consult with 26 

approximately 30 farms in a 45 mile radius of York, Nebraska. My husband is the 27 

President and consultant and I am the Secretary, Treasurer, and Chief Investigator 28 

for all background work that needs to be done in running a business. 29 
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Q: Do you earn any income from this land? 1 

A: Yes. 2 

Q: Have you depended on the income from your land to support your livelihood 3 

or the livelihood of your family? 4 

A: Yes. 5 

Q: Have you ever in the past or have you thought about in the future leasing all 6 

or a portion of your land in question here? 7 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 8 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 9 

all the restrictions and risks and potential negative impacts to farming or ranching 10 

operations as opposed to land that did not have those same risks. If I was looking 11 

to lease or rent ground I would pay more for comparable non-pipeline land than I 12 

would for comparable pipeline land and I think most folks would think the same 13 

way. This is another negative economic impact that affects the landowner and the 14 

county and the state and will forever and ever should TransCanada’s preferred or 15 

mainline alternative routes be approved.  16 

Q: Do you have similar concerns about selling the land? 17 

A: Well I hope not to have to sell the land in my lifetime but times change and you 18 

never know what is around the corner and yes I am concerned that if another piece 19 

of ground similar to mine were for sale and it did not have the pipeline and mine 20 

did that I would have a lower selling price. I think this would be true for pipeline 21 

ground on both the preferred and mainline alternative routes. 22 

Q:  What is your intent with your land after you die? 23 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 24 

to come but I have thought about getting out if this pipeline were to come through. 25 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 26 

Pipeline would cross the land described above and owned by you? 27 

A: Yes. 28 
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Q: Were you or an entity for which you are a member, shareholder, or director 1 

previously sued by TransCanada Keystone Pipeline, LP? 2 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 3 

petition for condemnation against our land so it could place its proposed pipeline 4 

within an easement that it wanted to take from us on our land. 5 

Q: Did you defend yourself and your land in that condemnation action? 6 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 7 

and expenses in our resistance of TransCanada’s lawsuit against us. 8 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 9 

incurred? 10 

A: No, they have not. 11 

Q: In its lawsuit against you, did TransCanada identify the amount of your 12 

property that it wanted to take for its proposed pipeline? 13 

A: The lawsuit against us stated they would take the amount of property that is 14 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 15 

and equipment reasonably necessary to operate the pipeline. 16 

Q: Did TransCanada define what they meant by “property that is reasonably 17 

necessary”? 18 

A: No, they did not. 19 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 20 

property portion of your land? 21 

A: Yes, they did. 22 

Q: Did TransCanada describe what rights it proposed to take related to the 23 

eminent domain property on your land? 24 

A: Yes, they did. 25 

Q: What rights that they proposed to take did they describe? 26 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 27 

operate, and maintain the pipeline and the plant and equipment reasonably 28 

necessary to operate the pipeline, specifically including surveying, laying, 29 
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constructing, inspecting, maintaining, operating, repairing, replacing, altering, 1 

reconstructing, removing and abandoning one pipeline, together with all fittings,  2 

cathodic protection equipment, pipeline markers, and all their equipment and 3 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 4 

petroleum products, and all by-products thereof.” 5 

Q: Prior to filing an eminent domain lawsuit to take your land that 6 

TransCanada identified, do you believe they attempted to negotiate in good 7 

faith with you? 8 

A: No, I do not. 9 

Q: Did TransCanada at any time approach you with or deliver to you their 10 

proposed easement and right-of-way agreement? 11 

A: Yes, they did. 12 

Q: At the time you reviewed TransCanada’s easement and right-of-way 13 

agreement, did you understand that they would be purchasing a fee title 14 

interest in your property or that they were taking something else? 15 

A: I understood that they proposed to have the power to take both a temporary 16 

construction easement that could last for a certain period of time and then also a 17 

permanent easement which they described to be 50 feet across or in width, and 18 

that would run the entire portion of my property from where a proposed pipeline 19 

would enter my property until where it would exit the property. 20 

Q: Is the document included with your testimony here as Attachment No. 3, a 21 

true and accurate copy of TransCanada’s proposed Easement and Right-of-22 

Way agreement that they included with their condemnation lawsuit against 23 

you? 24 

A: Yes, it is.   25 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 26 

and Right-of-Way agreement? 27 

A: Yes, I have. 28 
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Q: What is your understanding of the significance of the Easement and Right-of-1 

Way agreement as proposed by TransCanada? 2 

A: My understanding is that this is the document that will govern all of the rights and 3 

obligations and duties as well as the limitations of what I can and cannot do and 4 

how I and any future landowner and any person I invite to come onto my property 5 

must behave as well as what TransCanada is and is not responsible for and how 6 

they can use my land. 7 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 8 

agreement do you have any concerns about any portions of it or any of the 9 

language either included in the document or missing from the proposed 10 

document? 11 

A: Yes, I have a number of significant concerns and worries about the document and 12 

how the language included and the language not included potentially negatively 13 

impacts my land and thereby potentially negatively impacts my community and 14 

my state.   15 

Q: I would like you to walk the Commissioners through each and every one of 16 

your concerns about TransCanada’s proposed Easement and Right-of-Way 17 

agreement so they can develop an understanding of how that language and 18 

the terms of that contract, in your opinion, potentially negatively impacts you 19 

and your land.  So, if you can start at the beginning of that document and 20 

let’s work our way through it, okay? 21 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 22 

Easement and Right-of-Way agreement and how it negatively could affect my 23 

property rights and my economic interests. 24 

Q. Okay, let’s start with your first concern please. 25 

A: The very first sentence talks about consideration or how much money they will 26 

pay to compensate me for all of the known and unknown affects and all of the 27 

rights I am giving up and for all the things they get to do to my land and for what 28 
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they will prevent me from doing on my land and they only will pay me one time at 1 

the signing of the easement agreement. That is a huge problem. 2 

Q: Explain to the Commissioners why that is a problem. 3 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 4 

landowner because they want to have my land forever for use as they see fit so 5 

they can make a daily profit from their customers. If I was to lease ground from 6 

my neighbor I would typically pay twice a year every year as long as they granted 7 

me the rights to use their land. That only makes sense – that is fair. If I was going 8 

to rent a house in town I would typically pay monthly, every month until I gave up 9 

my right to use that house. By TransCanada getting out on the cheap and paying 10 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 11 

revenue collection on the money I would be paid and then pay taxes on and 12 

contribute to this state and this country. It is money I would be putting back into 13 

my local community both spending and stimulating the local economy and 14 

generating more economic activity right here. Instead TransCanada’s shareholders 15 

keep all that money and it never finds its way to Nebraska.  16 

Q: What is your next concern? 17 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 18 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 19 

limited partnership…” and I have no idea who that really is. I have no idea who is 20 

forcing this pipeline on us or who the owners of the entities are, or what are the 21 

assets backing this limited partnership, or who the general partner is, or who all 22 

the limited partners are, and who makes up the ownership of the these partners or 23 

the structure or any of the basic things you would want to know and understand if 24 

you would want to do business with such an outfit. According to TransCanada’s 25 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 26 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 27 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 28 
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basically nothing. That is really scary since the general partner has the liability but 1 

virtually none of the ownership and who knows if it has any other assets. 2 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 3 

percent clear on exactly who could become the owner of over 275 miles of 4 

Nebraska land? 5 

A:  No. 6 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 7 

percent clear on exactly who will be operating and responsible for 8 

approximately 275 miles of tar sands pipeline underneath and through 9 

Nebraska land? 10 

A:  No. 11 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 12 

and the State of Nebraska of TransCanada’s easement terms. 13 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 14 

called “Grantee”)…” and this concerns me because it would allow my easement to 15 

be transferred or sold to someone or some company or country or who knows what 16 

that I don’t know and who we may not want to do business with. This pipeline 17 

would be a huge asset for TransCanada and if they can sell to the highest bidder 18 

that could have terrible impacts upon all of Nebraska depending upon who may 19 

buy it and I don’t know of any safeguards in place for us or the State to veto or 20 

have any say so in who may own, operate, or be responsible for this pipeline in the 21 

future. 22 

Q: Do you think that type of uncertainty and lack of control over a major piece 23 

of infrastructure crossing our State is in the public interest? 24 

A: No, certainly not, in fact, just the opposite. 25 

Q: What’s next? 26 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 27 

really concerns me. Why does the easement and right-of-way have to be perpetual 28 
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and permanent? That is the question myself and my family want an answer to. 1 

Perpetual to me is forever and that doesn’t make sense. 2 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 3 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 4 

data proving there is a perpetual supply of tar sands. I am not aware in 5 

TransCanada’s application where it proves there is a perpetual necessity for this 6 

pipeline. My understanding of energy infrastructure like wind towers is they have 7 

a decommission plan and actually take the towers down when they become 8 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 9 

will, and I want my family or future Nebraska families to have that land as 10 

undisturbed as possible and it is not in my interest or the public interest of 11 

Nebraska to be forced to give up perpetual and permanent rights in the land for 12 

this specific kind of pipeline project. 13 

Q: Okay, what is your next concern? 14 

A: The easement language includes all these things TransCanada can do and it says 15 

“…abandoning in place…” so they can just leave this pipeline under my ground 16 

until the end of time just sitting there while they are not using it, but I am still 17 

prevented from doing on my land and using my land what I would like. If I owned 18 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 19 

there. It doesn’t make sense and it scares me and it is not in my interest or the 20 

public interest of Nebraska to allow this. 21 

Q: Now it looks like we are ready to go to the second page of the Easement is that 22 

right? 23 

A: Yes. 24 

Q: So now on the second page of the Easement what are your concerns? 25 

A: Here the Easement identifies a 24-month deadline to complete construction of the 26 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 27 

starts to run from the moment “actual pipeline installation activities” begin on 28 

Landowners property. It appears that TransCanada would define this phrase as 29 
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needed. It would be wise to explain what types of TransCanada action constitutes  1 

“installation activity” For instance, would the placement and storage of an 2 

excavator or other equipment on or near the Easement property be an activity or 3 

would earth have to be moved before the activity requirement is triggered. This 4 

vague phrase is likely to lead to future disputes and litigation that is not in the best 5 

interest of the welfare of Nebraska and would not protect property interests. The 6 

24-months can also be extended in the case of “force majeure.” My understanding 7 

is that force majeure is often used to insulate a party to a contract when events 8 

occur that are completely out of their control. In TransCanada’s easement this is 9 

expanded to include “without limitation…availability of labor and materials.” 10 

Extending this language to labor and materials is problematic because these are 11 

two variables that TransCanada does have some or significant control over and to 12 

allow extension of the 24-month period over events not truly out of the control of 13 

TransCanada and without further provision for compensation for the Landowner is 14 

not conducive to protection of property rights. 15 

Q: Okay, what is your next concern? 16 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 17 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 18 

reasonable costs and expenses” will pay for damages caused but then limits 19 

TransCanada’s liability to certain circumstances. There is no definition of 20 

“commercially reasonable” and no stated right that the Landowner would get to 21 

determine the amounts of cost or expense that is “commercially reasonable.”  22 

TransCanada excepts out from their liability any damages that are caused by 23 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 24 

Landowner. It is understandable that if the Landowner were to willfully and 25 

intentionally cause damages to the pipeline that Landowner should be liable. 26 

However, anything short of willful misconduct should be the lability of 27 

TransCanada who is subjecting the pipeline on the Landowner and who is making 28 

a daily profit from that pipeline. When evaluating the impact on property rights of 29 
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this provision, you must consider the potentially extremely expensive fight a 1 

Landowner would have over this question of whether or not damage was an act of 2 

negligence. Putting this kind of potential liability upon the Landowner is 3 

incredibly problematic and is detrimental to the protection of property rights. I 4 

don’t think this unilateral power which I can’t do anything about as the landowner 5 

is in the best economic interest of the land in question or the State of Nebraska for 6 

landowners to be treated that way. 7 

Q: Is there any specific event or example you are aware of that makes this 8 

concern more real for you? 9 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 10 

Nemaha County, Nebraska landowner farmers who accidently struck two 11 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 12 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 13 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 14 

copy of the Federal Court Complaint is here as Attachment No. 4.  15 

Q: What is your next concern with the Easement language? 16 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 17 

they choose unless 1) any Landowner use interferes in any way with 18 

TransCanada’s exercise of any of its rights within the Easement, or 2) 19 

TransCanada decides to take any action on the property it deems necessary to 20 

prevent injury, endangerment or interference with anything TransCanada deems 21 

necessary to do on the property. Landowner is also forbidden from excavating 22 

without prior authorization by TransCanada. So my understanding is that 23 

TransCanada will unilaterally determine what Landowner can and can’t do based 24 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 25 

could also completely deny my request to excavate. Further, TransCanada retains 26 

all “privileges necessary or convenient for the full use of the rights” granted to 27 

them in the Easement. Again, TransCanada unilaterally can decide to the 28 

detriment of the property rights of Landowner what TransCanada believes is 29 
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necessary or convenient for it. And there is no option for any additional 1 

compensation to landowner for any right exercised by TransCanada that leads to 2 

the removal of trees or plants or vegetation or buildings or structures or facilities 3 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 4 

rights without having to compensate Landowner for such further destruction or 5 

losses are not conducive to the protection of property rights or economic interest. 6 

Q:  What is the next concern you have? 7 

A: The Easement also allows some rights for Landowner but restricts them at the 8 

same time and again at the sole and unilateral decision making of TransCanada. 9 

TransCanada will determine if the actions of Landowner might in anyway 10 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 11 

any appurtenances thereon to the pipeline itself or to their access to the Easement 12 

or within the Easement and TransCanada retains the right at any time, whether 13 

during growing season or not, to travel “within and along Easement Area on foot 14 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 15 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 16 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 17 

undefined and unilateral restrictions are not conducive to the protection of 18 

property rights or economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 21 

Landowner’s land any debris of any kind without any input or power of 22 

Landowner to demand an alternative method or location of debris disposal. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 27 

“where rock is encountered” mean and why does TransCanada solely get to 28 

determine whether or not this phrase is triggered. This phrase could be used to 29 
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justify installing the pipeline 24 inches beneath the surface. The ability to use this 1 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 2 

affect Landowners property are not conducive to the protection of property rights. 3 

A shallow pipeline is much more likely to become a danger and liability in the 4 

future given farming operations and buried irrigation lines and other factors 5 

common to the current typical agricultural uses of the land in question impacted 6 

by TransCanada’s preferred pipeline route. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are more vague concepts solely at the determination of TransCanada such as 9 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 10 

possible.” There is nothing here that defines this or provides a mechanism for 11 

documenting or memorializing “pre-construction position” so as to minimize 12 

costly legal battles or wasted Landowner time attempting to recreate the soil 13 

condition on their fields or pasture. Such unilateral powers would negatively affect 14 

Landowners property are not conducive to the protection of property rights or 15 

economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 18 

appurtenances thereto in place on, under, across, or through Nebraska land at any 19 

time it chooses. There is no provision for Landowner compensation for such 20 

abandonment nor any right for the Landowner to demand removal. Such unilateral 21 

powers would negatively affect Landowners property are not conducive to the 22 

protection of property rights or economic interest. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: TransCanada has the power to unilaterally move or modify the location of any 25 

Easement area whether permanent or temporary at their sole discretion. 26 

Regardless, if Landowner has taken prior steps relative the their property in 27 

preparation or planning of TransCanada’s taking of the initial easement area(s), 28 

the language here does not require TransCanada to compensate the Landowner if 29 
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they decide to move the easement anywhere on Landowners property. Such 1 

unilateral powers would negatively affect Landowners property are not conducive 2 

to the protection of property rights or economic interests. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 5 

transfer and be applicable to any future owner of the Land in question without the 6 

ability of the future Landowner to modify or negotiation any of the language in 7 

question to which it will be held to comply. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 10 

Easement to any person, company, country, etc. at their sole discretion at anytime 11 

to anyone. This also means that any buyer of the easement could do the same to a 12 

third buyer and so on forever. There is no change of control or sale provision in 13 

place to protect the Landowner or Nebraska or to provide compensation for such 14 

change of control or ownership. It is not conducive to the protection of property 15 

rights or economic interests to allow unilateral unrestricted sale of the Easement 16 

thereby forcing upon the Landowner and our State a new unknown Easement 17 

owner. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: There are many terms in the Easement that are either confusing or undefined terms 20 

that are without context as to whether or not the Landowner would have any say 21 

so in determining what these terms mean or if the evaluation is solely in 22 

TransCanada’s control. Some of these vague undefined terms are as follows: 23 

i. “pipeline installation activities” 24 

ii. “availability of labor and materials”  25 

iii. “commercially reasonable costs and expenses”  26 

iv. “reasonably anticipated and foreseeable costs and expenses”  27 

v. “yield loss damages” 28 

vi. “diminution in the value of the property”  29 
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vii. “substantially same condition”  1 

viii. “an actual or potential hazard”  2 

ix. “efficient”  3 

x. “convenient”  4 

xi. “endangered”  5 

xii. “obstructed”  6 

xiii. “injured”  7 

xiv. “interfered with”  8 

xv. “impaired”  9 

xvi. “suitable crossings”  10 

xvii. “where rock is encountered”  11 

xviii. “as nearly as practicable”  12 

xix. “pre-construction position”  13 

xx. “pre-construction grade”  14 

xxi. “various engineering factors”    15 

Each one of these above terms and phrases as read in the context of the Easement 16 

could be problematic in many ways. Notably, undefined terms tend to only get 17 

definition in further legal proceedings after a dispute arises and the way the 18 

Easement is drafted, TransCanada has sole power to determine when and if a 19 

particular situation conforms with or triggers rights affected by these terms. For 20 

instance, “yield loss damages” should be specifically defined and spelled out 21 

exactly how the landowner is to be compensated and in what events on the front 22 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 23 

the Landowner is without contractual rights to define these terms or determine 24 

when rights related to them trigger and what the affects may be. 25 

Q: Do you have any other concerns about the Easement language that you can 26 

think of at this time? 27 

A: I reserve the right to discuss any additional concerns that I think of at the time of 28 

my live testimony in August. 29 



16 
 

Q: Based upon what you have shared with the Commission above regarding 1 

TransCanada’s proposed Easement terms and agreement, do you believe 2 

those to be reasonable or just, under the circumstances of the pipeline’s 3 

impact upon you and your land? 4 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 5 

discussed previously. 6 

Q: Did TransCanada ever offer you financial compensation for the rights that 7 

they sought to obtain in your land, and for what they sought to prevent you 8 

and any future land owner of your property from doing in the future? 9 

A: Yes, we received an offer from them. 10 

Q: As the owner of the land in question and as the person who knows it better 11 

than anyone else, do you believe that TransCanada offered you just, or fair, 12 

compensation for all of what they proposed to take from you so that their tar 13 

sands pipeline could be located across your property? 14 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 15 

offer for all the potential impacts and effects and the rights that I’m giving up, and 16 

what we will be prevented from doing in the future and how their pipeline would 17 

impact my property for ever and ever. 18 

Q: Has TransCanada at any time offered to compensate you annually, such as 19 

wind farm projects do, for the existence of their potential tar sands pipeline 20 

across your property. 21 

A: No, never. 22 

Q: At any time did TransCanada present you with or request that you, as the 23 

owner of the land in question, sign and execute a document called, “Advanced 24 

Release of Damage Claims and Indemnity Agreement?” 25 

A: Yes, they did. 26 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 27 

“Advanced Release of Damage Claims and Indemnity Agreement?  28 

A: Yes, it is. 29 
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Q: What was your understanding of that document? 1 

A: When I read that document in the plain language of that document, it was my 2 

understanding that TransCanada was attempting to pay me a very small amount at 3 

that time in order for me to agree to give up my rights to be compensated from 4 

them in the future related to any damage or impact they may have upon my 5 

property “arising out of, in connection with, or alleged to resulted from 6 

construction or surveying over, under or on” my land. 7 

Q: Did you ever sign that document? 8 

A: No, I did not. 9 

Q: Why not? 10 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 11 

sum of money when I have no idea how bad the impacts or damages that they, or 12 

their contractors, or subcontractors, or other agents or employees, may cause on 13 

my land at any time in the future that resulted from the construction or surveying 14 

or their activities upon my land. 15 

Q: When you reviewed this document, what did it make you feel? 16 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 17 

shield themselves against known and foreseeable impacts that their pipeline, and 18 

the construction of it, would have upon my land.  It made me feel that they knew it 19 

was in their financial interest to pay me as little as possible to prevent me from 20 

ever having the opportunity to seek fair compensation again, and that this must be 21 

based upon their experience of unhappy landowners and situations in other places 22 

where they have built pipelines. 23 

Q: Has TransCanada ever contacted you and specifically asked you if you 24 

thought their proposed location of their proposed pipeline across your land 25 

was in your best interest? 26 

A: No, they have not. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in the public interest of the State of Nebraska? 3 

A: No, they have not. 4 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 5 

Takings Clause? 6 

A: Yes, I am. 7 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 8 

an American citizens property? 9 

A: My understanding is that, according to the United States Constitution, that if the 10 

government is going to take land for public use, then in that case, or by taking for 11 

public use, it can only occur if the private land owner is compensated justly, or 12 

fairly. 13 

Q: Has TransCanada ever contacted you specially to explain the way in which 14 

the public could use its proposed Keystone XL Pipeline? 15 

A: No, they have not. 16 

Q: Can you think of any way in which the public, that is the citizens of the State 17 

of Nebraska, can directly use the proposed TransCanada Keystone XL 18 

Pipeline, as it dissects the State of Nebraska? 19 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 20 

public benefits from this pipeline in any way, how they can use it any way, or how 21 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 22 

that the only reason it’s proposed to come through Nebraska, is that because we 23 

are geographically in the way from between where the privately-owned Tar Sands 24 

are located to where TransCanada wants to ship the Tar Sands to refineries in 25 

Houston, Texas. 26 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 27 

crude petroleum, or oil and petroleum by-products that you would like to 28 

ship in its pipeline? 29 
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A: No, it has not. 1 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-2 

products that you, at this time or any time in the future, would desire to place 3 

for transport within the proposed TransCanada Keystone XL Pipeline? 4 

A: No, I do not. 5 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 6 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-7 

products within the proposed TransCanada Keystone XL Pipeline? 8 

A: No, I do not.  I’ve never heard of such a person or company like that. 9 

Q: Do you pay property taxes for the land that would be affected and impacted 10 

at the proposed TransCanada Keystone XL Pipeline? 11 

A: Yes, I do. 12 

Q: Why do you pay property taxes on that land? 13 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 14 

of that property. 15 

Q: Because you follow the law and pay property taxes, do you believe you 16 

deserve any special consideration or treatment apart from any other person 17 

or company that pays property taxes? 18 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 19 

just what you do. 20 

Q: Do you believe the fact that you pay property taxes entitles you to special 21 

treatment of any kind, or special rights of any kind? 22 

A: No, of course not. 23 

Q: Do you believe the fact that you pay property taxes on your land would be 24 

enough to qualify you to have the power of eminent domain to take land of 25 

your neighbors or other people in your county, or other people across the 26 

state of Nebraska? 27 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 28 

I expect an award for or any type of special consideration. 29 
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Q: Have you at any time ever employed any person other than yourself? 1 

A: Well, yes I have. 2 

Q: Do you believe that the fact that you have, at some point in your life, 3 

employed one or more other persons entitle you to any special treatment or 4 

consideration above and beyond any other Nebraskan that has also employed 5 

one or more persons? 6 

A: No, of course not. 7 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 8 

have at one point employed another person within this state, entitles you to 9 

preferential treatment or consideration of any kind? 10 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 11 

don’t deserve any special treatment or consideration for that fact. 12 

Q: At the beginning of your statement, you briefly described your property that 13 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 14 

give the Commissioners a sense of specifically how you believe the proposed 15 

Keystone XL Pipeline and its preferred route, which proposes to go across 16 

your land, how it would in your opinion based on your knowledge, 17 

experience, and background of your land, affect it.  So please share with the 18 

Commissioners the characteristics of your land that you believe is important 19 

for them to understand, while they evaluate TransCanada’s application for a 20 

route for its proposed pipeline to cross Nebraska and across your land, 21 

specifically. 22 

A: I have included this answer in my attached documents. 23 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 24 

crude oil pipeline in its preferred location, or ultimate location across the 25 

state of Nebraska? 26 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 27 

or even bullied around and being made to feel scared that they did not have any 28 

options but to sign whatever papers TransCanada told them they had to. I am 29 
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aware of folks being threatened that their land would be taken if they didn’t follow 1 

what TransCanada was saying. I am aware of tactics to get people to sign 2 

easements that I don’t believe have any place in Nebraska or anywhere such as 3 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 4 

landowners and convince them they should sign TransCanada’s easement 5 

agreements. I am aware of older folks and widows or widowers feeling they had 6 

no choice but to sign TransCanada’s Easement and they didn’t know they could 7 

fight or stand up for themselves. From a more practical standpoint, I am worried 8 

that according to their answer to our Interrogatory No. 211, TransCanada only 9 

owns and operates one (1) major oil pipeline. They simply do not have the 10 

experience with this type of pipeline and that scares me. There are others but that 11 

is what I can recollect at this time and if I remember more or my recollection is 12 

refreshed I will share those with the Commissioners at the Hearing in August. 13 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 14 

landowner is reasonable or just? 15 

A: No, I do not. 16 

Q: Do you have any concern about limitations that the construction of this 17 

proposed pipeline across your affected land would prevent construction of 18 

future structures upon the portion of your land affected by the proposed 19 

easement and immediately surrounding areas? 20 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 21 

structures directly across or touching the easement, and it would be unwise and I 22 

would be uncomfortable to build anything near the easement for fear of being 23 

blamed in the future should any damage or difficulty result on my property in 24 

regards to the pipeline. 25 

Q: Do you think such a restriction would impact you economically? 26 

A: Well yes, of course.   27 

Q: How do you think such a restriction would impact you economically? 28 
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A: The future of this land may not be exactly how it’s being used as of this moment, 1 

and having the restrictions and limiting my ability to develop my land in certain 2 

ways presents a huge negative economic impact on myself, my family, and any 3 

potential future owner of the property. You have no idea how I or the future owner 4 

may want to use this land in the future or the other land across Nebraska 5 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 6 

ago it would have been hard to imagine all the advances that we have now or how 7 

things change. Because the Easement is forever and TransCanada gets the rights in 8 

my land forever we have to think with a very long term view. By placing their 9 

pipeline on under across and through my land that prevents future development 10 

which greatly negatively impacts future taxes and tax revenue that could have 11 

been generated by the County and State but now will not. When you look at the 12 

short blip of economic activity that the two years of temporary construction efforts 13 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 14 

and restrictions TransCanada is forcing upon us and Nebraska. 15 

Q: Do you have any concerns about the environmental impact of the proposed 16 

pipeline? 17 

A: Yes, I do.   18 

Q: What are some of those concerns? 19 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 20 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 21 

a detrimental impact upon the environment of my land specifically, as well as the 22 

lands near my land and surrounding the proposed pipeline route. 23 

Q: Do you have any other environmental concerns? 24 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 25 

construction and/or maintenance and operation. I am concerned about spills and 26 

leaks that TransCanada has had in the past and will have in the future. This could 27 

be catastrophic to my operations or others and to my county and the State. A 2½% 28 
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detection level for spills is inadequate-a ridiculous safeguard for a pipeline of this 1 

magnitude. More concerns are in my attached documents. 2 

Q: Do you have any thoughts regarding if there would be an impact upon the 3 

natural resources on or near your property due to the proposed pipeline? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 6 

resources of my land, and the lands near and surrounding the proposed pipeline 7 

route. 8 

Q: Do you have any worries about potential impacts from the proposed pipeline 9 

to the soil of your land, or land near you? 10 

A: Yes, I believe that any construction, operation, and/or maintenance of the 11 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 12 

land, as well as land along and surrounding the proposed pipeline route.  This 13 

includes, but is not limited to, the reasons that we discussed above of disturbing 14 

the soil composition and makeup as it has naturally existed for thousands and 15 

millions of years during the construction process, and any future maintenance or 16 

removal process.  I’m gravely concerned about the fertility and the loss of 17 

economic ability of my property to grow the crops, or grow the grasses, or grow 18 

whatever it is at that time they exist on my property or that I may want to grow in 19 

the future, or that a future owner may want to grow.  The land will never be the 20 

same from as it exists now undisturbed to after it is trenched up for the proposed 21 

pipeline. 22 

Q: Do you have any concerns about the potential impact of the proposed pipeline 23 

upon the groundwater over your land, or surrounding lands? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

groundwater of not only under my land, but also near and surrounding the pipeline 27 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 28 
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simple and it is simply too valuable to our State and the country to put at 1 

unreasonable risk. 2 

Q: Do you have any concern about the potential impact of the proposed pipeline 3 

upon the surface water on, or near or around your land? 4 

A: Yes, I have significant concerns that any construction, operation, and/or 5 

maintenance of the proposed Keystone XL Pipeline would have detrimental 6 

impact upon the surface water of not only within my property boundary, but along 7 

and near and surrounding the pipeline route, and in fact, across the state of 8 

Nebraska.   9 

Q: Do you have any concern about the potential impacts of the proposed pipeline 10 

upon the wildlife and plants, other than your growing crops on or near your 11 

land? 12 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 13 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 14 

wildlife and the plants, not only that are located on or can be found upon my land, 15 

but also near and along the proposed pipeline route. 16 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 17 

fair market value of your land? 18 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 19 

pipeline underneath and across and through my property will negatively affect the 20 

fair market value at any point in the future, especially at that point in which I 21 

would need to sell the property, or someone in my family would need to sell the 22 

property.  I do not believe, and certainly would not be willing to pay, the same 23 

price for land that had the pipeline located on it, versus land that did not.  I hope 24 

there is never a point where I’m in a position where I have to sell and have to 25 

realize as much value as I can out of my land.  But because it is my single largest 26 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 27 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 28 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 29 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 1 

not to mention all of the rights you give up by the nature of having the pipeline 2 

due to having the easement that we have previously discussed, for any reasonable 3 

person to think that the existence of the pipeline would not negatively affect my 4 

property’s value. 5 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 6 

testimony? 7 

A: Yes, I have. 8 

Q: Where have you seen that before? 9 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    10 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 11 

believe the portion of the alternative route in Nebraska essentially twins or 12 

parallels Keystone I.  13 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 14 

Application, and as found on Attachment No. 7, here to your testimony, is in 15 

the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that the Keystone mainline alternative route as shown on 18 

Attachment No. 7 included with your testimony here is a major oil pipeline 19 

route that is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 22 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 23 

your testimony, is in the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe there is any potential route for the proposed Keystone XL 26 

Pipeline across, within, under, or through the State of Nebraska that is in the 27 

public interest of the citizens of Nebraska? 28 

A: No, I do not. 29 
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Q: Why do you hold that belief? 1 

A: Because there simply is no public interest based on all of the factors that I am 2 

aware and that I have read and that I have studied that this Commission is to 3 

consider that would establish that a for-profit foreign-owned pipeline that simply 4 

crosses Nebraska because we are geographically in the way between where tar 5 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 6 

public interest of Nebraskans. We derive no benefit from this project. It is not for 7 

public use. Nebraska is simply in the way and when all considerations are taken in 8 

there is no net benefit of any kind for Nebraska should this project be placed in our 9 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 10 

the negative impacts and concerns. 11 

Q: What do you think about the applicant, TransCanada’s argument that its 12 

preferred route for its proposed Keystone XL Pipeline is in the public interest 13 

of Nebraska because it may bring temporary jobs during the construction 14 

phase to Nebraska? 15 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 16 

temporary or on a permanent basis, don’t come with a project that has all the 17 

potential and foreseeable negative impacts, many of which we have discussed here 18 

and other witnesses throughout the course of this hearing have and will discuss.  If 19 

I decide to hire and employ someone to help me out in my farming or ranching 20 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 21 

to my land or my town or my county or my state.  And I’ve hired someone who is 22 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 23 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 24 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 25 

from TransCanada’s own statements that the jobs numbers they originally touted 26 

were determined to be a minute fraction of the permanent jobs that had been 27 

projected. According to their answer to our Interrogatory No. 191, TransCanada 28 

has created only thirty-four (34) jobs within Nebraska working specifically on 29 
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behalf of TransCanada and according to their answer to Interrogatory No. 196, as 1 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 2 

Further, according to their answer to Interrogatory No. 199, TransCanada would 3 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 4 

constructed on its Preferred Route or its Mainline Alternative Route. 5 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 6 

because it would cross your land? 7 

A: No, absolutely not.  I am opposed to this project because it is not in the public 8 

interest, neither within my community nor within our state. 9 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 10 

was to cross someone else’s land? 11 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 12 

the fear and anxiety and potential foreseeable risks and negative impacts that this 13 

type of a project carrying this type of product brings foisted upon anyone in this 14 

state or any other state. 15 

Q: Do you think there is any intelligent route for the proposed Keystone XL 16 

Pipeline to cross the state of Nebraska? 17 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 18 

this project anywhere within Nebraska is within the public interest. Both the 19 

preferred route and the mainline alternative routes are economic liabilities our 20 

state cannot risk. 21 

Q: Have you fully expressed each and every opinion, concern, or fact you would 22 

like the Public Service Commissioners to consider in their review of 23 

TransCanada’s Application? 24 

A: No, I have not. I have shared that which I can think of as of the date I signed this 25 

document below but other things may come to me or my memory may be 26 

refreshed and I will add and address those things at the time of the Hearing in 27 

August and address any additional items at that time as is necessary. Additionally, 28 

I have not had an adequate amount of time to receive and review all of 29 
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TransCanada’s answers to our discovery and the discovery of others so it was 1 

impossible to competently and completely react to that in my testimony here and I 2 

reserve the right to also address anything related to discovery that has not yet 3 

concluded as of the date I signed this document below. Lastly, certain documents 4 

requested have not yet been produced by TransCanada and therefore I may have 5 

additional thoughts on those I will also share at the hearing as needed. 6 

Q: What is it that you are requesting the Public Service Commissioners do in 7 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 8 

across Nebraska? 9 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 10 

a temporary job spike that this project may bring to a few counties and beyond the 11 

relatively small amount of taxes this proposed foreign pipeline would possibly 12 

generate.  And, instead think about the perpetual and forever impacts of this 13 

pipeline as it would have on the landowners specifically, first and foremost, but 14 

also thereby upon the entire state of Nebraska, and to determine that neither the 15 

preferred route nor the Keystone mainline alternative route are in the public 16 

interest of the citizens of the state of Nebraska.   17 

Q: Does Attachment No. 8 here contain other documents you are competent to 18 

speak about that you wish to be part of your testimony and to discuss in more 19 

detail as needed at the August 2017 Hearing?  20 

A: Yes. 21 

Q: Are all of your statements in your testimony provided above true and 22 

accurate as of the date you signed this document to the best of your 23 

knowledge? 24 

A: Yes, they are. 25 

Q: Thank you, I have no further questions at this time and reserve the right to 26 

ask you additional questions at the August 2017 Hearing. 27 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 

Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
William Dunavan in Support of 

Landowner Intervenors 
 

 
State of Nebraska  ) 
    ) ss. 
York County   ) 

 
 
Q: Please state your name. 1 

A: My name is William Dunavan. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in York County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Susan Dunavan. 16 



2 
 

Q: Do you have children? 1 

A: Yes, five. 2 

Q: Do you have grandchildren? 3 

A: Yes, nine living and two that have passed away. 4 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 5 

and or your family? 6 

A. Yes. 7 

Q:  For the land that would be affected and impacted by the proposed KXL tar 8 

sands pipeline give the Commissioners a sense how long the land has been in 9 

your family and a little history of the land. 10 

A: When we purchased our land in 1979 the previous owner requested that the land 11 

be kept as pastureland and not be farmed. We were very willing to make this 12 

promise as that was our intention all along...to keep the property as pastureland 13 

and to increase the varieties of native grasses, flowers, and forbes. This land has 14 

become our heritage over the years and is one of the last stands of native prairie in 15 

York County. We paid on this land for 30 years, working overtime and our 16 

American Dream is now gone. This land is where our children were raised and 17 

where our grandchildren come and run and explore. To us this land is priceless. 18 

There is an intermittent stream that runs through our property as well as about 6 19 

acres of woods. The combination of prairie, stream bed and small forest makes for 20 

an immense diversity of plant and animal life. There have been new discoveries in 21 

every season over the past 38 years and we hope our family's hard work and love 22 

of the land will not be torn apart. 23 

Q: What do you do for a living? 24 

A: My wife and I own a crop consulting business called Nebraska Crop and Soil 25 

Systems. We started the business in 1978 and currently consult with 26 

approximately 30 farms in a 45 mile radius of York, Nebraska. I am the President 27 

and consultant and my wife is the Secretary, Treasurer, and Chief Investigator for 28 

all background work that needs to be done in running a business. 29 
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Q: Do you earn any income from this land? 1 

A: Yes. 2 

Q: Have you depended on the income from your land to support your livelihood 3 

or the livelihood of your family? 4 

A: Yes. 5 

Q: Have you ever in the past or have you thought about in the future leasing all 6 

or a portion of your land in question here? 7 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 8 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 9 

all the restrictions and risks and potential negative impacts to farming or ranching 10 

operations as opposed to land that did not have those same risks. If I was looking 11 

to lease or rent ground I would pay more for comparable non-pipeline land than I 12 

would for comparable pipeline land and I think most folks would think the same 13 

way. This is another negative economic impact that affects the landowner and the 14 

county and the state and will forever and ever should TransCanada’s preferred or 15 

mainline alternative routes be approved.  16 

Q: Do you have similar concerns about selling the land? 17 

A: Well I hope not to have to sell the land in my lifetime but times change and you 18 

never know what is around the corner and yes I am concerned that if another piece 19 

of ground similar to mine were for sale and it did not have the pipeline and mine 20 

did that I would have a lower selling price. I think this would be true for pipeline 21 

ground on both the preferred and mainline alternative routes. 22 

Q:  What is your intent with your land after you die? 23 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 24 

to come but I have thought about getting out if this pipeline were to come through. 25 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 26 

Pipeline would cross the land described above and owned by you? 27 

A: Yes. 28 
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Q: Were you or an entity for which you are a member, shareholder, or director 1 

previously sued by TransCanada Keystone Pipeline, LP? 2 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 3 

petition for condemnation against our land so it could place its proposed pipeline 4 

within an easement that it wanted to take from us on our land. 5 

Q: Did you defend yourself and your land in that condemnation action? 6 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 7 

and expenses in our resistance of TransCanada’s lawsuit against us. 8 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 9 

incurred? 10 

A: No, they have not. 11 

Q: In its lawsuit against you, did TransCanada identify the amount of your 12 

property that it wanted to take for its proposed pipeline? 13 

A: The lawsuit against us stated they would take the amount of property that is 14 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 15 

and equipment reasonably necessary to operate the pipeline. 16 

Q: Did TransCanada define what they meant by “property that is reasonably 17 

necessary”? 18 

A: No, they did not. 19 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 20 

property portion of your land? 21 

A: Yes, they did. 22 

Q: Did TransCanada describe what rights it proposed to take related to the 23 

eminent domain property on your land? 24 

A: Yes, they did. 25 

Q: What rights that they proposed to take did they describe? 26 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 27 

operate, and maintain the pipeline and the plant and equipment reasonably 28 

necessary to operate the pipeline, specifically including surveying, laying, 29 
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constructing, inspecting, maintaining, operating, repairing, replacing, altering, 1 

reconstructing, removing and abandoning one pipeline, together with all fittings,  2 

cathodic protection equipment, pipeline markers, and all their equipment and 3 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 4 

petroleum products, and all by-products thereof.” 5 

Q: Prior to filing an eminent domain lawsuit to take your land that 6 

TransCanada identified, do you believe they attempted to negotiate in good 7 

faith with you? 8 

A: No, I do not. 9 

Q: Did TransCanada at any time approach you with or deliver to you their 10 

proposed easement and right-of-way agreement? 11 

A: Yes, they did. 12 

Q: At the time you reviewed TransCanada’s easement and right-of-way 13 

agreement, did you understand that they would be purchasing a fee title 14 

interest in your property or that they were taking something else? 15 

A: I understood that they proposed to have the power to take both a temporary 16 

construction easement that could last for a certain period of time and then also a 17 

permanent easement which they described to be 50 feet across or in width, and 18 

that would run the entire portion of my property from where a proposed pipeline 19 

would enter my property until where it would exit the property. 20 

Q: Is the document included with your testimony here as Attachment No. 3, a 21 

true and accurate copy of TransCanada’s proposed Easement and Right-of-22 

Way agreement that they included with their condemnation lawsuit against 23 

you? 24 

A: Yes, it is.   25 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 26 

and Right-of-Way agreement? 27 

A: Yes, I have. 28 
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Q: What is your understanding of the significance of the Easement and Right-of-1 

Way agreement as proposed by TransCanada? 2 

A: My understanding is that this is the document that will govern all of the rights and 3 

obligations and duties as well as the limitations of what I can and cannot do and 4 

how I and any future landowner and any person I invite to come onto my property 5 

must behave as well as what TransCanada is and is not responsible for and how 6 

they can use my land. 7 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 8 

agreement do you have any concerns about any portions of it or any of the 9 

language either included in the document or missing from the proposed 10 

document? 11 

A: Yes, I have a number of significant concerns and worries about the document and 12 

how the language included and the language not included potentially negatively 13 

impacts my land and thereby potentially negatively impacts my community and 14 

my state.   15 

Q: I would like you to walk the Commissioners through each and every one of 16 

your concerns about TransCanada’s proposed Easement and Right-of-Way 17 

agreement so they can develop an understanding of how that language and 18 

the terms of that contract, in your opinion, potentially negatively impacts you 19 

and your land.  So, if you can start at the beginning of that document and 20 

let’s work our way through it, okay? 21 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 22 

Easement and Right-of-Way agreement and how it negatively could affect my 23 

property rights and my economic interests. 24 

Q. Okay, let’s start with your first concern please. 25 

A: The very first sentence talks about consideration or how much money they will 26 

pay to compensate me for all of the known and unknown affects and all of the 27 

rights I am giving up and for all the things they get to do to my land and for what 28 
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they will prevent me from doing on my land and they only will pay me one time at 1 

the signing of the easement agreement. That is a huge problem. 2 

Q: Explain to the Commissioners why that is a problem. 3 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 4 

landowner because they want to have my land forever for use as they see fit so 5 

they can make a daily profit from their customers. If I was to lease ground from 6 

my neighbor I would typically pay twice a year every year as long as they granted 7 

me the rights to use their land. That only makes sense – that is fair. If I was going 8 

to rent a house in town I would typically pay monthly, every month until I gave up 9 

my right to use that house. By TransCanada getting out on the cheap and paying 10 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 11 

revenue collection on the money I would be paid and then pay taxes on and 12 

contribute to this state and this country. It is money I would be putting back into 13 

my local community both spending and stimulating the local economy and 14 

generating more economic activity right here. Instead TransCanada’s shareholders 15 

keep all that money and it never finds its way to Nebraska.  16 

Q: What is your next concern? 17 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 18 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 19 

limited partnership…” and I have no idea who that really is. I have no idea who is 20 

forcing this pipeline on us or who the owners of the entities are, or what are the 21 

assets backing this limited partnership, or who the general partner is, or who all 22 

the limited partners are, and who makes up the ownership of the these partners or 23 

the structure or any of the basic things you would want to know and understand if 24 

you would want to do business with such an outfit. According to TransCanada’s 25 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 26 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 27 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 28 
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basically nothing. That is really scary since the general partner has the liability but 1 

virtually none of the ownership and who knows if it has any other assets. 2 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 3 

percent clear on exactly who could become the owner of over 275 miles of 4 

Nebraska land? 5 

A:  No. 6 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 7 

percent clear on exactly who will be operating and responsible for 8 

approximately 275 miles of tar sands pipeline underneath and through 9 

Nebraska land? 10 

A:  No. 11 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 12 

and the State of Nebraska of TransCanada’s easement terms. 13 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 14 

called “Grantee”)…” and this concerns me because it would allow my easement to 15 

be transferred or sold to someone or some company or country or who knows what 16 

that I don’t know and who we may not want to do business with. This pipeline 17 

would be a huge asset for TransCanada and if they can sell to the highest bidder 18 

that could have terrible impacts upon all of Nebraska depending upon who may 19 

buy it and I don’t know of any safeguards in place for us or the State to veto or 20 

have any say so in who may own, operate, or be responsible for this pipeline in the 21 

future. 22 

Q: Do you think that type of uncertainty and lack of control over a major piece 23 

of infrastructure crossing our State is in the public interest? 24 

A: No, certainly not, in fact, just the opposite. 25 

Q: What’s next? 26 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 27 

really concerns me. Why does the easement and right-of-way have to be perpetual 28 
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and permanent? That is the question myself and my family want an answer to. 1 

Perpetual to me is forever and that doesn’t make sense. 2 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 3 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 4 

data proving there is a perpetual supply of tar sands. I am not aware in 5 

TransCanada’s application where it proves there is a perpetual necessity for this 6 

pipeline. My understanding of energy infrastructure like wind towers is they have 7 

a decommission plan and actually take the towers down when they become 8 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 9 

will, and I want my family or future Nebraska families to have that land as 10 

undisturbed as possible and it is not in my interest or the public interest of 11 

Nebraska to be forced to give up perpetual and permanent rights in the land for 12 

this specific kind of pipeline project. 13 

Q: Okay, what is your next concern? 14 

A: The easement language includes all these things TransCanada can do and it says 15 

“…abandoning in place…” so they can just leave this pipeline under my ground 16 

until the end of time just sitting there while they are not using it, but I am still 17 

prevented from doing on my land and using my land what I would like. If I owned 18 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 19 

there. It doesn’t make sense and it scares me and it is not in my interest or the 20 

public interest of Nebraska to allow this. 21 

Q: Now it looks like we are ready to go to the second page of the Easement is that 22 

right? 23 

A: Yes. 24 

Q: So now on the second page of the Easement what are your concerns? 25 

A: Here the Easement identifies a 24-month deadline to complete construction of the 26 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 27 

starts to run from the moment “actual pipeline installation activities” begin on 28 

Landowners property. It appears that TransCanada would define this phrase as 29 
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needed. It would be wise to explain what types of TransCanada action constitutes  1 

“installation activity” For instance, would the placement and storage of an 2 

excavator or other equipment on or near the Easement property be an activity or 3 

would earth have to be moved before the activity requirement is triggered. This 4 

vague phrase is likely to lead to future disputes and litigation that is not in the best 5 

interest of the welfare of Nebraska and would not protect property interests. The 6 

24-months can also be extended in the case of “force majeure.” My understanding 7 

is that force majeure is often used to insulate a party to a contract when events 8 

occur that are completely out of their control. In TransCanada’s easement this is 9 

expanded to include “without limitation…availability of labor and materials.” 10 

Extending this language to labor and materials is problematic because these are 11 

two variables that TransCanada does have some or significant control over and to 12 

allow extension of the 24-month period over events not truly out of the control of 13 

TransCanada and without further provision for compensation for the Landowner is 14 

not conducive to protection of property rights. 15 

Q: Okay, what is your next concern? 16 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 17 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 18 

reasonable costs and expenses” will pay for damages caused but then limits 19 

TransCanada’s liability to certain circumstances. There is no definition of 20 

“commercially reasonable” and no stated right that the Landowner would get to 21 

determine the amounts of cost or expense that is “commercially reasonable.”  22 

TransCanada excepts out from their liability any damages that are caused by 23 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 24 

Landowner. It is understandable that if the Landowner were to willfully and 25 

intentionally cause damages to the pipeline that Landowner should be liable. 26 

However, anything short of willful misconduct should be the lability of 27 

TransCanada who is subjecting the pipeline on the Landowner and who is making 28 

a daily profit from that pipeline. When evaluating the impact on property rights of 29 
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this provision, you must consider the potentially extremely expensive fight a 1 

Landowner would have over this question of whether or not damage was an act of 2 

negligence. Putting this kind of potential liability upon the Landowner is 3 

incredibly problematic and is detrimental to the protection of property rights. I 4 

don’t think this unilateral power which I can’t do anything about as the landowner 5 

is in the best economic interest of the land in question or the State of Nebraska for 6 

landowners to be treated that way. 7 

Q: Is there any specific event or example you are aware of that makes this 8 

concern more real for you? 9 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 10 

Nemaha County, Nebraska landowner farmers who accidently struck two 11 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 12 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 13 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 14 

copy of the Federal Court Complaint is here as Attachment No. 4.  15 

Q: What is your next concern with the Easement language? 16 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 17 

they choose unless 1) any Landowner use interferes in any way with 18 

TransCanada’s exercise of any of its rights within the Easement, or 2) 19 

TransCanada decides to take any action on the property it deems necessary to 20 

prevent injury, endangerment or interference with anything TransCanada deems 21 

necessary to do on the property. Landowner is also forbidden from excavating 22 

without prior authorization by TransCanada. So my understanding is that 23 

TransCanada will unilaterally determine what Landowner can and can’t do based 24 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 25 

could also completely deny my request to excavate. Further, TransCanada retains 26 

all “privileges necessary or convenient for the full use of the rights” granted to 27 

them in the Easement. Again, TransCanada unilaterally can decide to the 28 

detriment of the property rights of Landowner what TransCanada believes is 29 
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necessary or convenient for it. And there is no option for any additional 1 

compensation to landowner for any right exercised by TransCanada that leads to 2 

the removal of trees or plants or vegetation or buildings or structures or facilities 3 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 4 

rights without having to compensate Landowner for such further destruction or 5 

losses are not conducive to the protection of property rights or economic interest. 6 

Q:  What is the next concern you have? 7 

A: The Easement also allows some rights for Landowner but restricts them at the 8 

same time and again at the sole and unilateral decision making of TransCanada. 9 

TransCanada will determine if the actions of Landowner might in anyway 10 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 11 

any appurtenances thereon to the pipeline itself or to their access to the Easement 12 

or within the Easement and TransCanada retains the right at any time, whether 13 

during growing season or not, to travel “within and along Easement Area on foot 14 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 15 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 16 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 17 

undefined and unilateral restrictions are not conducive to the protection of 18 

property rights or economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 21 

Landowner’s land any debris of any kind without any input or power of 22 

Landowner to demand an alternative method or location of debris disposal. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 27 

“where rock is encountered” mean and why does TransCanada solely get to 28 

determine whether or not this phrase is triggered. This phrase could be used to 29 
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justify installing the pipeline 24 inches beneath the surface. The ability to use this 1 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 2 

affect Landowners property are not conducive to the protection of property rights. 3 

A shallow pipeline is much more likely to become a danger and liability in the 4 

future given farming operations and buried irrigation lines and other factors 5 

common to the current typical agricultural uses of the land in question impacted 6 

by TransCanada’s preferred pipeline route. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are more vague concepts solely at the determination of TransCanada such as 9 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 10 

possible.” There is nothing here that defines this or provides a mechanism for 11 

documenting or memorializing “pre-construction position” so as to minimize 12 

costly legal battles or wasted Landowner time attempting to recreate the soil 13 

condition on their fields or pasture. Such unilateral powers would negatively affect 14 

Landowners property are not conducive to the protection of property rights or 15 

economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 18 

appurtenances thereto in place on, under, across, or through Nebraska land at any 19 

time it chooses. There is no provision for Landowner compensation for such 20 

abandonment nor any right for the Landowner to demand removal. Such unilateral 21 

powers would negatively affect Landowners property are not conducive to the 22 

protection of property rights or economic interest. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: TransCanada has the power to unilaterally move or modify the location of any 25 

Easement area whether permanent or temporary at their sole discretion. 26 

Regardless, if Landowner has taken prior steps relative the their property in 27 

preparation or planning of TransCanada’s taking of the initial easement area(s), 28 

the language here does not require TransCanada to compensate the Landowner if 29 
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they decide to move the easement anywhere on Landowners property. Such 1 

unilateral powers would negatively affect Landowners property are not conducive 2 

to the protection of property rights or economic interests. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 5 

transfer and be applicable to any future owner of the Land in question without the 6 

ability of the future Landowner to modify or negotiation any of the language in 7 

question to which it will be held to comply. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 10 

Easement to any person, company, country, etc. at their sole discretion at anytime 11 

to anyone. This also means that any buyer of the easement could do the same to a 12 

third buyer and so on forever. There is no change of control or sale provision in 13 

place to protect the Landowner or Nebraska or to provide compensation for such 14 

change of control or ownership. It is not conducive to the protection of property 15 

rights or economic interests to allow unilateral unrestricted sale of the Easement 16 

thereby forcing upon the Landowner and our State a new unknown Easement 17 

owner. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: There are many terms in the Easement that are either confusing or undefined terms 20 

that are without context as to whether or not the Landowner would have any say 21 

so in determining what these terms mean or if the evaluation is solely in 22 

TransCanada’s control. Some of these vague undefined terms are as follows: 23 

i. “pipeline installation activities” 24 

ii. “availability of labor and materials”  25 

iii. “commercially reasonable costs and expenses”  26 

iv. “reasonably anticipated and foreseeable costs and expenses”  27 

v. “yield loss damages” 28 

vi. “diminution in the value of the property”  29 
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vii. “substantially same condition”  1 

viii. “an actual or potential hazard”  2 

ix. “efficient”  3 

x. “convenient”  4 

xi. “endangered”  5 

xii. “obstructed”  6 

xiii. “injured”  7 

xiv. “interfered with”  8 

xv. “impaired”  9 

xvi. “suitable crossings”  10 

xvii. “where rock is encountered”  11 

xviii. “as nearly as practicable”  12 

xix. “pre-construction position”  13 

xx. “pre-construction grade”  14 

xxi. “various engineering factors”    15 

Each one of these above terms and phrases as read in the context of the Easement 16 

could be problematic in many ways. Notably, undefined terms tend to only get 17 

definition in further legal proceedings after a dispute arises and the way the 18 

Easement is drafted, TransCanada has sole power to determine when and if a 19 

particular situation conforms with or triggers rights affected by these terms. For 20 

instance, “yield loss damages” should be specifically defined and spelled out 21 

exactly how the landowner is to be compensated and in what events on the front 22 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 23 

the Landowner is without contractual rights to define these terms or determine 24 

when rights related to them trigger and what the affects may be. 25 

Q: Do you have any other concerns about the Easement language that you can 26 

think of at this time? 27 

A: I reserve the right to discuss any additional concerns that I think of at the time of 28 

my live testimony in August. 29 
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Q: Based upon what you have shared with the Commission above regarding 1 

TransCanada’s proposed Easement terms and agreement, do you believe 2 

those to be reasonable or just, under the circumstances of the pipeline’s 3 

impact upon you and your land? 4 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 5 

discussed previously. 6 

Q: Did TransCanada ever offer you financial compensation for the rights that 7 

they sought to obtain in your land, and for what they sought to prevent you 8 

and any future land owner of your property from doing in the future? 9 

A: Yes, we received an offer from them. 10 

Q: As the owner of the land in question and as the person who knows it better 11 

than anyone else, do you believe that TransCanada offered you just, or fair, 12 

compensation for all of what they proposed to take from you so that their tar 13 

sands pipeline could be located across your property? 14 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 15 

offer for all the potential impacts and effects and the rights that I’m giving up, and 16 

what we will be prevented from doing in the future and how their pipeline would 17 

impact my property for ever and ever. 18 

Q: Has TransCanada at any time offered to compensate you annually, such as 19 

wind farm projects do, for the existence of their potential tar sands pipeline 20 

across your property. 21 

A: No, never. 22 

Q: At any time did TransCanada present you with or request that you, as the 23 

owner of the land in question, sign and execute a document called, “Advanced 24 

Release of Damage Claims and Indemnity Agreement?” 25 

A: Yes, they did. 26 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 27 

“Advanced Release of Damage Claims and Indemnity Agreement?  28 

A: Yes, it is. 29 
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Q: What was your understanding of that document? 1 

A: When I read that document in the plain language of that document, it was my 2 

understanding that TransCanada was attempting to pay me a very small amount at 3 

that time in order for me to agree to give up my rights to be compensated from 4 

them in the future related to any damage or impact they may have upon my 5 

property “arising out of, in connection with, or alleged to resulted from 6 

construction or surveying over, under or on” my land. 7 

Q: Did you ever sign that document? 8 

A: No, I did not. 9 

Q: Why not? 10 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 11 

sum of money when I have no idea how bad the impacts or damages that they, or 12 

their contractors, or subcontractors, or other agents or employees, may cause on 13 

my land at any time in the future that resulted from the construction or surveying 14 

or their activities upon my land. 15 

Q: When you reviewed this document, what did it make you feel? 16 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 17 

shield themselves against known and foreseeable impacts that their pipeline, and 18 

the construction of it, would have upon my land.  It made me feel that they knew it 19 

was in their financial interest to pay me as little as possible to prevent me from 20 

ever having the opportunity to seek fair compensation again, and that this must be 21 

based upon their experience of unhappy landowners and situations in other places 22 

where they have built pipelines. 23 

Q: Has TransCanada ever contacted you and specifically asked you if you 24 

thought their proposed location of their proposed pipeline across your land 25 

was in your best interest? 26 

A: No, they have not. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in the public interest of the State of Nebraska? 3 

A: No, they have not. 4 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 5 

Takings Clause? 6 

A: Yes, I am. 7 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 8 

an American citizens property? 9 

A: My understanding is that, according to the United States Constitution, that if the 10 

government is going to take land for public use, then in that case, or by taking for 11 

public use, it can only occur if the private land owner is compensated justly, or 12 

fairly. 13 

Q: Has TransCanada ever contacted you specially to explain the way in which 14 

the public could use its proposed Keystone XL Pipeline? 15 

A: No, they have not. 16 

Q: Can you think of any way in which the public, that is the citizens of the State 17 

of Nebraska, can directly use the proposed TransCanada Keystone XL 18 

Pipeline, as it dissects the State of Nebraska? 19 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 20 

public benefits from this pipeline in any way, how they can use it any way, or how 21 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 22 

that the only reason it’s proposed to come through Nebraska, is that because we 23 

are geographically in the way from between where the privately-owned Tar Sands 24 

are located to where TransCanada wants to ship the Tar Sands to refineries in 25 

Houston, Texas. 26 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 27 

crude petroleum, or oil and petroleum by-products that you would like to 28 

ship in its pipeline? 29 
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A: No, it has not. 1 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-2 

products that you, at this time or any time in the future, would desire to place 3 

for transport within the proposed TransCanada Keystone XL Pipeline? 4 

A: No, I do not. 5 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 6 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-7 

products within the proposed TransCanada Keystone XL Pipeline? 8 

A: No, I do not.  I’ve never heard of such a person or company like that. 9 

Q: Do you pay property taxes for the land that would be affected and impacted 10 

at the proposed TransCanada Keystone XL Pipeline? 11 

A: Yes, I do. 12 

Q: Why do you pay property taxes on that land? 13 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 14 

of that property. 15 

Q: Because you follow the law and pay property taxes, do you believe you 16 

deserve any special consideration or treatment apart from any other person 17 

or company that pays property taxes? 18 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 19 

just what you do. 20 

Q: Do you believe the fact that you pay property taxes entitles you to special 21 

treatment of any kind, or special rights of any kind? 22 

A: No, of course not. 23 

Q: Do you believe the fact that you pay property taxes on your land would be 24 

enough to qualify you to have the power of eminent domain to take land of 25 

your neighbors or other people in your county, or other people across the 26 

state of Nebraska? 27 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 28 

I expect an award for or any type of special consideration. 29 
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Q: Have you at any time ever employed any person other than yourself? 1 

A: Well, yes I have. 2 

Q: Do you believe that the fact that you have, at some point in your life, 3 

employed one or more other persons entitle you to any special treatment or 4 

consideration above and beyond any other Nebraskan that has also employed 5 

one or more persons? 6 

A: No, of course not. 7 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 8 

have at one point employed another person within this state, entitles you to 9 

preferential treatment or consideration of any kind? 10 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 11 

don’t deserve any special treatment or consideration for that fact. 12 

Q: At the beginning of your statement, you briefly described your property that 13 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 14 

give the Commissioners a sense of specifically how you believe the proposed 15 

Keystone XL Pipeline and its preferred route, which proposes to go across 16 

your land, how it would in your opinion based on your knowledge, 17 

experience, and background of your land, affect it.  So please share with the 18 

Commissioners the characteristics of your land that you believe is important 19 

for them to understand, while they evaluate TransCanada’s application for a 20 

route for its proposed pipeline to cross Nebraska and across your land, 21 

specifically. 22 

A: I have included this answer in my attached documents. 23 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 24 

crude oil pipeline in its preferred location, or ultimate location across the 25 

state of Nebraska? 26 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 27 

or even bullied around and being made to feel scared that they did not have any 28 

options but to sign whatever papers TransCanada told them they had to. I am 29 
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aware of folks being threatened that their land would be taken if they didn’t follow 1 

what TransCanada was saying. I am aware of tactics to get people to sign 2 

easements that I don’t believe have any place in Nebraska or anywhere such as 3 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 4 

landowners and convince them they should sign TransCanada’s easement 5 

agreements. I am aware of older folks and widows or widowers feeling they had 6 

no choice but to sign TransCanada’s Easement and they didn’t know they could 7 

fight or stand up for themselves. From a more practical standpoint, I am worried 8 

that according to their answer to our Interrogatory No. 211, TransCanada only 9 

owns and operates one (1) major oil pipeline. They simply do not have the 10 

experience with this type of pipeline and that scares me. There are others but that 11 

is what I can recollect at this time and if I remember more or my recollection is 12 

refreshed I will share those with the Commissioners at the Hearing in August. 13 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 14 

landowner is reasonable or just? 15 

A: No, I do not. 16 

Q: Do you have any concern about limitations that the construction of this 17 

proposed pipeline across your affected land would prevent construction of 18 

future structures upon the portion of your land affected by the proposed 19 

easement and immediately surrounding areas? 20 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 21 

structures directly across or touching the easement, and it would be unwise and I 22 

would be uncomfortable to build anything near the easement for fear of being 23 

blamed in the future should any damage or difficulty result on my property in 24 

regards to the pipeline. 25 

Q: Do you think such a restriction would impact you economically? 26 

A: Well yes, of course.   27 

Q: How do you think such a restriction would impact you economically? 28 
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A: The future of this land may not be exactly how it’s being used as of this moment, 1 

and having the restrictions and limiting my ability to develop my land in certain 2 

ways presents a huge negative economic impact on myself, my family, and any 3 

potential future owner of the property. You have no idea how I or the future owner 4 

may want to use this land in the future or the other land across Nebraska 5 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 6 

ago it would have been hard to imagine all the advances that we have now or how 7 

things change. Because the Easement is forever and TransCanada gets the rights in 8 

my land forever we have to think with a very long term view. By placing their 9 

pipeline on under across and through my land that prevents future development 10 

which greatly negatively impacts future taxes and tax revenue that could have 11 

been generated by the County and State but now will not. When you look at the 12 

short blip of economic activity that the two years of temporary construction efforts 13 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 14 

and restrictions TransCanada is forcing upon us and Nebraska. 15 

Q: Do you have any concerns about the environmental impact of the proposed 16 

pipeline? 17 

A: Yes, I do.   18 

Q: What are some of those concerns? 19 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 20 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 21 

a detrimental impact upon the environment of my land specifically, as well as the 22 

lands near my land and surrounding the proposed pipeline route. 23 

Q: Do you have any other environmental concerns? 24 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 25 

construction and/or maintenance and operation. I am concerned about spills and 26 

leaks that TransCanada has had in the past and will have in the future. This could 27 

be catastrophic to my operations or others and to my county and the State.  A 2½% 28 
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detection level for spills is inadequate-a ridiculous safeguard for a pipeline of this 1 

magnitude. More concerns are in my attached documents. 2 

Q: Do you have any thoughts regarding if there would be an impact upon the 3 

natural resources on or near your property due to the proposed pipeline? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 6 

resources of my land, and the lands near and surrounding the proposed pipeline 7 

route. 8 

Q: Do you have any worries about potential impacts from the proposed pipeline 9 

to the soil of your land, or land near you? 10 

A: Yes, I believe that any construction, operation, and/or maintenance of the 11 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 12 

land, as well as land along and surrounding the proposed pipeline route.  This 13 

includes, but is not limited to, the reasons that we discussed above of disturbing 14 

the soil composition and makeup as it has naturally existed for thousands and 15 

millions of years during the construction process, and any future maintenance or 16 

removal process.  I’m gravely concerned about the fertility and the loss of 17 

economic ability of my property to grow the crops, or grow the grasses, or grow 18 

whatever it is at that time they exist on my property or that I may want to grow in 19 

the future, or that a future owner may want to grow.  The land will never be the 20 

same from as it exists now undisturbed to after it is trenched up for the proposed 21 

pipeline. 22 

Q: Do you have any concerns about the potential impact of the proposed pipeline 23 

upon the groundwater over your land, or surrounding lands? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

groundwater of not only under my land, but also near and surrounding the pipeline 27 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 28 
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simple and it is simply too valuable to our State and the country to put at 1 

unreasonable risk. 2 

Q: Do you have any concern about the potential impact of the proposed pipeline 3 

upon the surface water on, or near or around your land? 4 

A: Yes, I have significant concerns that any construction, operation, and/or 5 

maintenance of the proposed Keystone XL Pipeline would have detrimental 6 

impact upon the surface water of not only within my property boundary, but along 7 

and near and surrounding the pipeline route, and in fact, across the state of 8 

Nebraska.   9 

Q: Do you have any concern about the potential impacts of the proposed pipeline 10 

upon the wildlife and plants, other than your growing crops on or near your 11 

land? 12 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 13 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 14 

wildlife and the plants, not only that are located on or can be found upon my land, 15 

but also near and along the proposed pipeline route. 16 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 17 

fair market value of your land? 18 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 19 

pipeline underneath and across and through my property will negatively affect the 20 

fair market value at any point in the future, especially at that point in which I 21 

would need to sell the property, or someone in my family would need to sell the 22 

property.  I do not believe, and certainly would not be willing to pay, the same 23 

price for land that had the pipeline located on it, versus land that did not.  I hope 24 

there is never a point where I’m in a position where I have to sell and have to 25 

realize as much value as I can out of my land.  But because it is my single largest 26 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 27 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 28 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 29 
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my property.  There are just too many risks, unknowns, impacts and uncertainties, 1 

not to mention all of the rights you give up by the nature of having the pipeline 2 

due to having the easement that we have previously discussed, for any reasonable 3 

person to think that the existence of the pipeline would not negatively affect my 4 

property’s value. 5 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 6 

testimony? 7 

A: Yes, I have. 8 

Q: Where have you seen that before? 9 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    10 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 11 

believe the portion of the alternative route in Nebraska essentially twins or 12 

parallels Keystone I.  13 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 14 

Application, and as found on Attachment No. 7, here to your testimony, is in 15 

the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that the Keystone mainline alternative route as shown on 18 

Attachment No. 7 included with your testimony here is a major oil pipeline 19 

route that is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 22 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 23 

your testimony, is in the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe there is any potential route for the proposed Keystone XL 26 

Pipeline across, within, under, or through the State of Nebraska that is in the 27 

public interest of the citizens of Nebraska? 28 

A: No, I do not. 29 
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Q: Why do you hold that belief? 1 

A: Because there simply is no public interest based on all of the factors that I am 2 

aware and that I have read and that I have studied that this Commission is to 3 

consider that would establish that a for-profit foreign-owned pipeline that simply 4 

crosses Nebraska because we are geographically in the way between where tar 5 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 6 

public interest of Nebraskans. We derive no benefit from this project. It is not for 7 

public use. Nebraska is simply in the way and when all considerations are taken in 8 

there is no net benefit of any kind for Nebraska should this project be placed in our 9 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 10 

the negative impacts and concerns. 11 

Q: What do you think about the applicant, TransCanada’s argument that its 12 

preferred route for its proposed Keystone XL Pipeline is in the public interest 13 

of Nebraska because it may bring temporary jobs during the construction 14 

phase to Nebraska? 15 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 16 

temporary or on a permanent basis, don’t come with a project that has all the 17 

potential and foreseeable negative impacts, many of which we have discussed here 18 

and other witnesses throughout the course of this hearing have and will discuss.  If 19 

I decide to hire and employ someone to help me out in my farming or ranching 20 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 21 

to my land or my town or my county or my state.  And I’ve hired someone who is 22 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 23 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 24 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 25 

from TransCanada’s own statements that the jobs numbers they originally touted 26 

were determined to be a minute fraction of the permanent jobs that had been 27 

projected. According to their answer to our Interrogatory No. 191, TransCanada 28 

has created only thirty-four (34) jobs within Nebraska working specifically on 29 
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behalf of TransCanada and according to their answer to Interrogatory No. 196, as 1 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 2 

Further, according to their answer to Interrogatory No. 199, TransCanada would 3 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 4 

constructed on its Preferred Route or its Mainline Alternative Route. 5 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 6 

because it would cross your land? 7 

A: No, absolutely not.  I am opposed to this project because it is not in the public 8 

interest, neither within my community nor within our state. 9 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 10 

was to cross someone else’s land? 11 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 12 

the fear and anxiety and potential foreseeable risks and negative impacts that this 13 

type of a project carrying this type of product brings foisted upon anyone in this 14 

state or any other state. 15 

Q: Do you think there is any intelligent route for the proposed Keystone XL 16 

Pipeline to cross the state of Nebraska? 17 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 18 

this project anywhere within Nebraska is within the public interest. Both the 19 

preferred route and the mainline alternative routes are economic liabilities our 20 

state cannot risk. 21 

Q: Have you fully expressed each and every opinion, concern, or fact you would 22 

like the Public Service Commissioners to consider in their review of 23 

TransCanada’s Application? 24 

A: No, I have not. I have shared that which I can think of as of the date I signed this 25 

document below but other things may come to me or my memory may be 26 

refreshed and I will add and address those things at the time of the Hearing in 27 

August and address any additional items at that time as is necessary. Additionally, 28 

I have not had an adequate amount of time to receive and review all of 29 
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TransCanada’s answers to our discovery and the discovery of others so it was 1 

impossible to competently and completely react to that in my testimony here and I 2 

reserve the right to also address anything related to discovery that has not yet 3 

concluded as of the date I signed this document below. Lastly, certain documents 4 

requested have not yet been produced by TransCanada and therefore I may have 5 

additional thoughts on those I will also share at the hearing as needed. 6 

Q: What is it that you are requesting the Public Service Commissioners do in 7 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 8 

across Nebraska? 9 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 10 

a temporary job spike that this project may bring to a few counties and beyond the 11 

relatively small amount of taxes this proposed foreign pipeline would possibly 12 

generate.  And, instead think about the perpetual and forever impacts of this 13 

pipeline as it would have on the landowners specifically, first and foremost, but 14 

also thereby upon the entire state of Nebraska, and to determine that neither the 15 

preferred route nor the Keystone mainline alternative route are in the public 16 

interest of the citizens of the state of Nebraska.   17 

Q: Does Attachment No. 8 here contain other documents you are competent to 18 

speak about that you wish to be part of your testimony and to discuss in more 19 

detail as needed at the August 2017 Hearing?  20 

A: Yes. 21 

Q: Are all of your statements in your testimony provided above true and 22 

accurate as of the date you signed this document to the best of your 23 

knowledge? 24 

A: Yes, they are. 25 

Q: Thank you, I have no further questions at this time and reserve the right to 26 

ask you additional questions at the August 2017 Hearing. 27 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 
Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
Joyce Graves in Support of Landowner 

Intervenors 
 

 
State of Nebraska  ) 
    ) ss. 
York County   ) 

 
 
Q: Please state your name. 1 

A: My name is Joyce Graves. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in York County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: If you are you married tell us your spouse’s name please? 15 

A: Daniel. 16 



2 
 

Q:  For the land that would be affected and impacted by the proposed KXL tar 1 

sands pipeline give the Commissioners a sense how long the land has been in 2 

your family and a little history of the land. 3 

A: This land has been in my family for over 150 years.   4 

Q: Do you earn any income from this land? 5 

A: Yes. 6 

Q: Have you depended on the income from your land to support your livelihood 7 

or the livelihood of your family? 8 

A: Yes. 9 

Q: Have you ever in the past or have you thought about in the future leasing all 10 

or a portion of your land in question here? 11 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 12 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 13 

all the restrictions and risks and potential negative impacts to farming or ranching 14 

operations as opposed to land that did not have those same risks. If I was looking 15 

to lease or rent ground I would pay more for comparable non-pipeline land than I 16 

would for comparable pipeline land and I think most folks would think the same 17 

way. This is another negative economic impact that affects the landowner and the 18 

county and the state and will forever and ever should TransCanada’s preferred or 19 

mainline alternative routes be approved. If they were to twin or closely parallel to 20 

Keystone I the vast majority of landowners would be those that already have a 21 

pipeline so there would be considerable less new incremental negative impacts. 22 

Q: Do you have similar concerns about selling the land? 23 

A: Well I hope not to have to sell the land in my lifetime but times change and you 24 

never know what is around the corner and yes I am concerned that if another piece 25 

of ground similar to mine were for sale and it did not have the pipeline and mine 26 

did that I would have a lower selling price. I think this would be true for pipeline 27 

ground on both the preferred and mainline alternative routes. 28 

Q:  What is your intent with your land after you die? 29 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 2, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 
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A: Yes, it is.   1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of about 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 3.  17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative the their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at anytime 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 4, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement?  3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 19 

crude oil pipeline in its preferred location, or ultimate location across the 20 

state of Nebraska? 21 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 22 

or even bullied around and being made to feel scared that they did not have any 23 

options but to sign whatever papers TransCanada told them they had to. I am 24 

aware of folks being threatened that their land would be taken if they didn’t follow 25 

what TransCanada was saying. I am aware of tactics to get people to sign 26 

easements that I don’t believe have any place in Nebraska or anywhere such as 27 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 28 

landowners and convince them they should sign TransCanada’s easement 29 
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agreements. I am aware of older folks and widows or widowers feeling they had 1 

no choice but to sign TransCanada’s Easement and they didn’t know they could 2 

fight or stand up for themselves. From a more practical standpoint, I am worried 3 

that according to their answer to our Interrogatory No. 211, TransCanada only 4 

owns and operates one (1) major oil pipeline. They simply do not have the 5 

experience with this type of pipeline and that scares me. There are others but that 6 

is what I can recollect at this time and if I remember more or my recollection is 7 

refreshed I will share those with the Commissioners at the Hearing in August. 8 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 9 

landowner is reasonable or just? 10 

A: No, I do not. 11 

Q: Do you have any concern about limitations that the construction of this 12 

proposed pipeline across your affected land would prevent construction of 13 

future structures upon the portion of your land affected by the proposed 14 

easement and immediately surrounding areas? 15 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 16 

structures directly across or touching the easement, and it would be unwise and I 17 

would be uncomfortable to build anything near the easement for fear of being 18 

blamed in the future should any damage or difficulty result on my property in 19 

regards to the pipeline. 20 

Q: Do you think such a restriction would impact you economically? 21 

A: Well yes, of course.   22 

Q: How do you think such a restriction would impact you economically? 23 

A: The future of this land may not be exactly how it’s being used as of this moment, 24 

and having the restrictions and limiting my ability to develop my land in certain 25 

ways presents a huge negative economic impact on myself, my family, and any 26 

potential future owner of the property. You have no idea how I or the future owner 27 

may want to use this land in the future or the other land across Nebraska 28 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 29 
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ago it would have been hard to imagine all the advances that we have now or how 1 

things change. Because the Easement is forever and TransCanada gets the rights in 2 

my land forever we have to think with a very long term view. By placing their 3 

pipeline on under across and through my land that prevents future development 4 

which greatly negatively impacts future taxes and tax revenue that could have 5 

been generated by the County and State but now will not. When you look at the 6 

short blip of economic activity that the two years of temporary construction efforts 7 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 8 

and restrictions TransCanada is forcing upon us and Nebraska. 9 

Q: Do you have any concerns about the environmental impact of the proposed 10 

pipeline? 11 

A: Yes, I do.   12 

Q: What are some of those concerns? 13 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 14 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 15 

a detrimental impact upon the environment of my land specifically, as well as the 16 

lands near my land and surrounding the proposed pipeline route. 17 

Q: Do you have any other environmental concerns? 18 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 19 

construction and/or maintenance and operation. I am concerned about spills and 20 

leaks that TransCanada has had in the past and will have in the future. This could 21 

be catastrophic to my operations or others and to my county and the State. 22 

Q: Do you have any thoughts regarding if there would be an impact upon the 23 

natural resources on or near your property due to the proposed pipeline? 24 

A: Yes, I believe that any construction, operation, and/or maintenance of the 25 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 26 

resources of my land, and the lands near and surrounding the proposed pipeline 27 

route. 28 
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Q: Do you have any worries about potential impacts from the proposed pipeline 1 

to the soil of your land, or land near you? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 4 

land, as well as land along and surrounding the proposed pipeline route.  This 5 

includes, but is not limited to, the reasons that we discussed above of disturbing 6 

the soil composition and makeup as it has naturally existed for thousands and 7 

millions of years during the construction process, and any future maintenance or 8 

removal process.  I’m gravely concerned about the fertility and the loss of 9 

economic ability of my property to grow the crops, or grow the grasses, or grow 10 

whatever it is at that time they exist on my property or that I may want to grow in 11 

the future, or that a future owner may want to grow.  The land will never be the 12 

same from as it exists now undisturbed to after it is trenched up for the proposed 13 

pipeline. 14 

Q: Do you have any concerns about the potential impact of the proposed pipeline 15 

upon the groundwater over your land, or surrounding lands? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

groundwater of not only under my land, but also near and surrounding the pipeline 19 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 20 

simple and it is simply too valuable to our State and the country to put at 21 

unreasonable risk. 22 

Q: Do you have any concern about the potential impact of the proposed pipeline 23 

upon the surface water on, or near or around your land? 24 

A: Yes, I have significant concerns that any construction, operation, and/or 25 

maintenance of the proposed Keystone XL Pipeline would have detrimental 26 

impact upon the surface water of not only within my property boundary, but along 27 

and near and surrounding the pipeline route, and in fact, across the state of 28 

Nebraska.   29 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near your 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon my land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of your land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of my land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Have you ever seen the document that’s marked as Attachment No. 5, to your 26 

testimony? 27 

A: Yes, I have. 28 

Q: Where have you seen that before? 29 
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A: That is a map I think I first saw a couple years ago that shows the Keystone XL    1 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 2 

believe the portion of the alternative route in Nebraska essentially twins or 3 

parallels Keystone I.  4 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 5 

Application, and as found on Attachment No. 6, here to your testimony, is in 6 

the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe that the Keystone mainline alternative route as shown on 9 

Attachment No. 6 included with your testimony here is a major oil pipeline 10 

route that is in the public interest of Nebraska? 11 

A: No, I do not. 12 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 13 

of the proposed pipeline within Nebraska as found in Attachment No. 5 to 14 

your testimony, is in the public interest of Nebraska? 15 

A: No, I do not. 16 

Q: Do you believe there is any potential route for the proposed Keystone XL 17 

Pipeline across, within, under, or through the State of Nebraska that is in the 18 

public interest of the citizens of Nebraska? 19 

A: No, I do not. 20 

Q: Why do you hold that belief? 21 

A: Because there simply is no public interest based on all of the factors that I am 22 

aware and that I have read and that I have studied that this Commission is to 23 

consider that would establish that a for-profit foreign-owned pipeline that simply 24 

crosses Nebraska because we are geographically in the way between where tar 25 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 26 

public interest of Nebraskans. We derive no benefit from this project. It is not for 27 

public use. Nebraska is simply in the way and when all considerations are taken in 28 

there is no net benefit of any kind for Nebraska should this project be placed in our 29 
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state. Even if there was some arguable “benefit” it is not enough to outweigh all 1 

the negative impacts and concerns. 2 

Q: What do you think about the applicant, TransCanada’s argument that it’s 3 

preferred route for its proposed Keystone XL Pipeline is in the public interest 4 

of Nebraska because it may bring temporary jobs during the construction 5 

phase to Nebraska? 6 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 7 

temporary or on a permanent basis, don’t come with a project that has all the 8 

potential and foreseeable negative impacts, many of which we have discussed here 9 

and other witnesses throughout the course of this hearing have and will discuss.  If 10 

I decide to hire and employ someone to help me out in my farming or ranching 11 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 12 

to my land or my town or my county or my state.  And I’ve hired someone who is 13 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 14 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 15 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 16 

from TransCanada’s own statements that the jobs numbers they originally touted 17 

were determined to be a minute fraction of the permanent jobs that had been 18 

projected. According to their answer to our Interrogatory No. 191, TransCanada 19 

has created only thirty-four (34) jobs within Nebraska working specifically on 20 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 21 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 22 

Further, according to their answer to Interrogatory No. 199, TransCanada would 23 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 24 

constructed on its Preferred Route or its Mainline Alternative Route. 25 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 26 

because it would cross your land? 27 

A: No, absolutely not.  I am opposed to this project because it is not in the public 28 

interest, neither within my community nor within our state. 29 
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Q: Would you be happier if instead of crossing your land, this proposed pipeline 1 

was to cross someone else’s land? 2 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 3 

the fear and anxiety and potential foreseeable risks and negative impacts that this 4 

type of a project carrying this type of product brings foisted upon anyone in this 5 

state or any other state. 6 

Q: Do you think there is any intelligent route for the proposed Keystone XL 7 

Pipeline to cross the state of Nebraska? 8 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 9 

this project anywhere within Nebraska is within the public interest.  However, if 10 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 11 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 12 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 13 

preferred route and the mainline alternative routes are economic liabilities our 14 

state cannot risk. 15 

Q: What do you rely upon to make that statement? 16 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 17 

already exists in that area is reason enough as it is not in our best interest or the 18 

public interests to have more major oil pipelines crisscrossing our state. Second, 19 

they have all the infrastructure already there in terms of relationships with the 20 

counties and local officials and first responders along that route. Third, they have 21 

already obtained easements from all the landowners along that route and have 22 

relationships with them. Fourth, that route avoids our most sensitive soils, the 23 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 24 

Aquifer. Sixth, they have already studied that route and previously offered it as an 25 

alternative. Seventh, it just makes the most sense that as a state we would have 26 

some intelligent policy of energy corridors and co-locating this type of 27 

infrastructure near each other. 28 
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Q: Have you fully expressed each and every opinion, concern, or fact you would 1 

like the Public Service Commissioners to consider in their review of 2 

TransCanada’s Application? 3 

A: No, I have not. I have shared that which I can think of as of the date I signed this 4 

document below but other things may come to me or my memory may be 5 

refreshed and I will add and address those things at the time of the Hearing in 6 

August and address any additional items at that time as is necessary. Additionally, 7 

I have not had an adequate amount of time to receive and review all of 8 

TransCanada’s answers to our discovery and the discovery of others so it was 9 

impossible to competently and completely react to that in my testimony here and I 10 

reserve the right to also address anything related to discovery that has not yet 11 

concluded as of the date I signed this document below. Lastly, certain documents 12 

requested have not yet been produced by TransCanada and therefore I may have 13 

additional thoughts on those I will also share at the hearing as needed. 14 

Q: What is it that you are requesting the Public Service Commissioners do in 15 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 16 

across Nebraska? 17 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 18 

a temporary job spike that this project may bring to a few counties and beyond the 19 

relatively small amount of taxes this proposed foreign pipeline would possibly 20 

generate.  And, instead think about the perpetual and forever impacts of this 21 

pipeline as it would have on the landowners specifically, first and foremost, but 22 

also thereby upon the entire state of Nebraska, and to determine that neither the 23 

preferred route nor the Keystone mainline alternative route are in the public 24 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 25 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 26 

an application for a route in Nebraska, that the only potential route that would 27 

make any intelligent sense whatsoever would be twinning or near paralleling of 28 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 29 
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sense to add yet another major oil pipeline crisscrossing our state creating new 1 

pumping stations, creating new impacts on additional counties and communities 2 

and going through all of the court processes with myself and other landowners like 3 

me when this applicant already has relationships with the landowners, the towns 4 

and the communities along Keystone I, and that Keystone I is firmly outside of the 5 

sand hills and a significantly further portion away from the heart of the Ogallala 6 

Aquifer than the preferred route or the Keystone mainline alternative route. 7 

Q: Are all of your statements in your testimony provided above true and 8 

accurate as of the date you signed this document to the best of your 9 

knowledge? 10 

A: Yes, they are. 11 

Q: Thank you, I have no further questions at this time and reserve the right to 12 

ask you additional questions at the August 2017 Hearing. 13 





 

 

Attachment No. 1 



Joyce K. Graves, Life Estate
Daniel A. Graves, Remainderman

S. 011
T. 012 N
R. 004 W

S. 014
T. 012 N
R. 004 W

VICINITY MAP

0 500 1,000250 Feet

KEYSTONE XL PROPOSED FOOTPRINT ON PROPERTY OWNED BY

Energy Services Inc.
PREPARED BY
exp

Á

Á

Nebraska

Ma
y 2

017
  - 

 X:
\Dr

aw
ing

s\5
038

8X
 KE

YS
TO

NE
 XL

\90
00_

999
9\9

358

IMAGERY:  NAIP 2016

Joyce K. Graves, Life Estate
Daniel A. Graves, Remainderman COUNTY:

SECTION:
TOWNSHIP:
RANGE:

York
011
012N
004W

STATE: Nebraska
TRACT NO. ML-NE-YK-40140.000 Proposed Centerline

Perm. Easement
Temp. Easement
Add. Temp. Worksp.
Property Line
Section Line

KXL019193



 

 

Attachment No. 2 

















 

 

Attachment No. 3 



 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 
Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
Andy Grier in Support of Landowner 

Intervenors 
 

 
State of Nebraska  ) 
    ) ss. 
Douglas County  ) 

 
 
Q: Please state your name. 1 

A: My name is Andy Grier. I am a member of TMAG Ranch, LLC. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 
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A: I am a Senior Vice President at Burlington Capital, ATAX. I also make 1 

management decisions for the land and ranch in question here. 2 

Q: If you are you married tell us your spouse’s name please? 3 

A: Staci Grier 4 

Q: If you have children how many do you have? 5 

A: I have three daughters. 6 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 7 

and or your family? 8 

A. Yes. 9 

Q:  For the land that would be affected and impacted by the proposed KXL tar 10 

sands pipeline give the Commissioners a sense how long the land has been 11 

owned by you and a little history of the land. 12 

A: Owned for 27 years and bought by myself and a close friend in Partnership  13 

Q: Do you earn any income from this land? 14 

A: Yes. 15 

Q: Have you depended on the income from your land to support your livelihood 16 

or the livelihood of your family? 17 

A: Yes. 18 

Q: Can you explain how the pipeline will decrease the value of your land? 19 

A: Severance decreases the value of the land.   The simple presence of the pipeline 20 

results in a material reduction in value of the land especially considering the future 21 

onerous obligations under the easement and inherent liability assumed by any 22 

future owner. 23 

Q: Are there any irrigation efforts driven by ground water in the Holt/Boyd 24 

County area? 25 

A: Threat to the Ogallala Aquifer. There are many irrigation efforts driven by ground 26 

water in our area of Holt/Boyd County as well.  27 

Q: How is the water table on your property? 28 
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A: I know from drilling a well on our property that the water table is very shallow 1 

given our proximity to the Niobrara River.   2 

Q: Where will the pipeline run in comparison to your water supply? 3 

A: The pipeline will run within a couple hundred yards of our household well water 4 

supply forever posing a risk to our domestic water supply. 5 

Q: How will your ranch operations be affected during the construction of the 6 

pipeline? 7 

A: Ranch Operations. I’m very concerned about our ranch operations during the 8 

pipeline installation. Given the proposed route over our property, the entire scope 9 

of operations including cattle grazing and rotation as well as hay production will 10 

likely be curtailed for the balance of one year of operation.   11 

Q: Can you explain how the construction of a pipeline will affect your revenue? 12 

A: Our operations fund our known obligations from this revenue production including 13 

real estate taxes and loan payments.  Longer term I receive a one-time payment yet 14 

my heirs could be held responsible for an accident that occurs indefinitely into the 15 

future. 16 

Q: Do you have any concerns on future costs if the TransCanada chooses to 17 

abandon the pipeline? 18 

A: Abandonment. The easement gives TransCanada the right to abandon the pipeline 19 

in place. This creates a tremendous liability for the future family owners of our 20 

property.  The unquantified future cost risk imposed on me and my heirs seems 21 

unfair and uncompensated either now or in the future. 22 

Q: Does the proposed route create a potential risk of the shelter belt on your 23 

property? 24 

A: Destruction of trees. I have a shelter belt and much wooded area in the path of the 25 

pipeline. While a minor issue to some, there is a real potential for a significant 26 

destruction and removal of the immediate landscape of our property.   27 

Q: Does your property provide any risks and challenges to the proposed route 28 

due to your proximity of the Niobrara River? 29 
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A: Also, the route across our property includes the challenges and risks of the 1 

Niobrara River crossing as well as a path over significant hilly terrain and a creek 2 

which is likely to radically alter the terrain which is an aesthetic element of value 3 

in our property. 4 

Q: Have you ever in the past or have you thought about in the future leasing all 5 

or a portion of your land in question here? 6 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 7 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 8 

all the restrictions and risks and potential negative impacts to farming or ranching 9 

operations as opposed to land that did not have those same risks. If I was looking 10 

to lease or rent ground I would pay more for comparable non-pipeline land than I 11 

would for comparable pipeline land and I think most folks would think the same 12 

way. This is another negative economic impact that affects the landowner and the 13 

county and the state and will forever and ever should TransCanada’s preferred or 14 

mainline alternative routes be approved. If they were to twin or closely parallel to 15 

Keystone I the vast majority of landowners would be those that already have a 16 

pipeline so there would be considerable less new incremental negative impacts. 17 

Q: Do you have similar concerns about selling the land? 18 

A: Well I hope not to have to sell the land in my lifetime but times change and you 19 

never know what is around the corner and yes I am concerned that if another piece 20 

of ground similar to mine were for sale and it did not have the pipeline and mine 21 

did that I would have a lower selling price. I think this would be true for pipeline 22 

ground on both the preferred and mainline alternative routes. 23 

Q:  What is your intent with your land after you die? 24 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 25 

to come but I have thought about getting out if this pipeline were to come through. 26 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 27 

Pipeline would cross the land described above and owned by you? 28 

A: Yes. 29 
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Q: Were you or an entity for which you are a member, shareholder, or director 1 

previously sued by TransCanada Keystone Pipeline, LP? 2 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 3 

petition for condemnation against our land so it could place its proposed pipeline 4 

within an easement that it wanted to take from us on our land. 5 

Q: Did you defend yourself and your land in that condemnation action? 6 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 7 

and expenses in our resistance of TransCanada’s lawsuit against us. 8 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 9 

incurred? 10 

A: No, they have not. 11 

Q: In its lawsuit against you, did TransCanada identify the amount of your 12 

property that it wanted to take for its proposed pipeline? 13 

A: The lawsuit against us stated they would take the amount of property that is 14 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 15 

and equipment reasonably necessary to operate the pipeline. 16 

Q: Did TransCanada define what they meant by “property that is reasonably 17 

necessary”? 18 

A: No, they did not. 19 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 20 

property portion of your land? 21 

A: Yes, they did. 22 

Q: Did TransCanada describe what rights it proposed to take related to the 23 

eminent domain property on your land? 24 

A: Yes, they did. 25 

Q: What rights that they proposed to take did they describe? 26 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 27 

operate, and maintain the pipeline and the plant and equipment reasonably 28 

necessary to operate the pipeline, specifically including surveying, laying, 29 
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constructing, inspecting, maintaining, operating, repairing, replacing, altering, 1 

reconstructing, removing and abandoning one pipeline, together with all fittings,  2 

cathodic protection equipment, pipeline markers, and all their equipment and 3 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 4 

petroleum products, and all by-products thereof.” 5 

Q: Prior to filing an eminent domain lawsuit to take your land that 6 

TransCanada identified, do you believe they attempted to negotiate in good 7 

faith with you? 8 

A: No, I do not. 9 

Q: Did TransCanada at any time approach you with or deliver to you their 10 

proposed easement and right-of-way agreement? 11 

A: Yes, they did. 12 

Q: At the time you reviewed TransCanada’s easement and right-of-way 13 

agreement, did you understand that they would be purchasing a fee title 14 

interest in your property or that they were taking something else? 15 

A: I understood that they proposed to have the power to take both a temporary 16 

construction easement that could last for a certain period of time and then also a 17 

permanent easement which they described to be 50 feet across or in width, and 18 

that would run the entire portion of my property from where a proposed pipeline 19 

would enter my property until where it would exit the property. 20 

Q: Is the document included with your testimony here as Attachment No. 3, a 21 

true and accurate copy of TransCanada’s proposed Easement and Right-of-22 

Way agreement that they included with their condemnation lawsuit against 23 

you? 24 

A: Yes, it is.  25 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 26 

and Right-of-Way agreement? 27 

A: Yes, I have. 28 
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Q: What is your understanding of the significance of the Easement and Right-of-1 

Way agreement as proposed by TransCanada? 2 

A: My understanding is that this is the document that will govern all of the rights and 3 

obligations and duties as well as the limitations of what I can and cannot do and 4 

how I and any future landowner and any person I invite to come onto my property 5 

must behave as well as what TransCanada is and is not responsible for and how 6 

they can use my land. 7 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 8 

agreement do you have any concerns about any portions of it or any of the 9 

language either included in the document or missing from the proposed 10 

document? 11 

A: Yes, I have a number of significant concerns and worries about the document and 12 

how the language included and the language not included potentially negatively 13 

impacts my land and thereby potentially negatively impacts my community and 14 

my state.   15 

Q: I would like you to walk the Commissioners through each and every one of 16 

your concerns about TransCanada’s proposed Easement and Right-of-Way 17 

agreement so they can develop an understanding of how that language and 18 

the terms of that contract, in your opinion, potentially negatively impacts you 19 

and your land.  So, if you can start at the beginning of that document and 20 

let’s work our way through it, okay? 21 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 22 

Easement and Right-of-Way agreement and how it negatively could affect my 23 

property rights and my economic interests. 24 

Q. Okay, let’s start with your first concern please. 25 

A: The very first sentence talks about consideration or how much money they will 26 

pay to compensate me for all of the known and unknown affects and all of the 27 

rights I am giving up and for all the things they get to do to my land and for what 28 
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they will prevent me from doing on my land and they only will pay me one time at 1 

the signing of the easement agreement. That is a huge problem. 2 

Q: Explain to the Commissioners why that is a problem. 3 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 4 

landowner because they want to have my land forever for use as they see fit so 5 

they can make a daily profit from their customers. If I was to lease ground from 6 

my neighbor I would typically pay twice a year every year as long as they granted 7 

me the rights to use their land. That only makes sense – that is fair. If I was going 8 

to rent a house in town I would typically pay monthly, every month until I gave up 9 

my right to use that house. By TransCanada getting out on the cheap and paying 10 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 11 

revenue collection on the money I would be paid and then pay taxes on and 12 

contribute to this state and this country. It is money I would be putting back into 13 

my local community both spending and stimulating the local economy and 14 

generating more economic activity right here. Instead TransCanada’s shareholders 15 

keep all that money and it never finds its way to Nebraska.  16 

Q: What is your next concern? 17 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 18 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 19 

limited partnership…” and I have no idea who that really is. I have no idea who is 20 

forcing this pipeline on us or who the owners of the entities are, or what are the 21 

assets backing this limited partnership, or who the general partner is, or who all 22 

the limited partners are, and who makes up the ownership of the these partners or 23 

the structure or any of the basic things you would want to know and understand if 24 

you would want to do business with such an outfit. According to TransCanada’s 25 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 26 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 27 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 28 
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basically nothing. That is really scary since the general partner has the liability but 1 

virtually none of the ownership and who knows if it has any other assets. 2 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 3 

percent clear on exactly who could become the owner of over 275 miles of 4 

Nebraska land? 5 

A:  No. 6 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 7 

percent clear on exactly who will be operating and responsible for 8 

approximately 275 miles of tar sands pipeline underneath and through 9 

Nebraska land? 10 

A:  No. 11 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 12 

and the State of Nebraska of TransCanada’s easement terms. 13 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 14 

called “Grantee”)…” and this concerns me because it would allow the easement to 15 

be transferred or sold to someone or some company or country or who knows what 16 

that I don’t know and who we may not want to do business with. This pipeline 17 

would be a huge asset for TransCanada and if they can sell to the highest bidder 18 

that could have terrible impacts upon all of Nebraska depending upon who may 19 

buy it and I don’t know of any safeguards in place for us or the State to veto or 20 

have any say so in who may own, operate, or be responsible for this pipeline in the 21 

future. 22 

Q: Do you think that type of uncertainty and lack of control over a major piece 23 

of infrastructure crossing our State is in the public interest? 24 

A: No, certainly not, in fact, just the opposite. 25 

Q: What’s next? 26 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 27 

really concerns me. Why does the easement and right-of-way have to be perpetual 28 
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and permanent? That is the question myself and my family want an answer to. 1 

Perpetual to me is like forever and that doesn’t make sense. 2 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 3 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 4 

data proving there is a perpetual supply of tar sands. I am not aware in 5 

TransCanada’s application where it proves there is a perpetual necessity for this 6 

pipeline. My understanding of energy infrastructure like wind towers is they have 7 

a decommission plan and actually take the towers down when they become 8 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 9 

will, and I want my family or future Nebraska families to have that land as 10 

undisturbed as possible and it is not in my interest or the public interest of 11 

Nebraska to be forced to give up perpetual and permanent rights in the land for 12 

this specific kind of pipeline project. 13 

Q: Okay, what is your next concern? 14 

A: The easement language includes all these things TransCanada can do and it says 15 

“…abandoning in place…” so they can just leave this pipeline under my ground 16 

until the end of time just sitting there while they are not using it, but I am still 17 

prevented from doing on my land and using my land what I would like. If I owned 18 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 19 

there. It doesn’t make sense and it scares me and it is not in my interest or the 20 

public interest of Nebraska to allow this. 21 

Q: Now it looks like we are ready to go to the second page of the Easement is that 22 

right? 23 

A: Yes. 24 

Q: So now on the second page of the Easement what are your concerns? 25 

A: Here the Easement identifies a 24-month deadline to complete construction of the 26 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 27 

starts to run from the moment “actual pipeline installation activities” begin on 28 

Landowners property. It appears that TransCanada would define this phrase as 29 
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needed. It would be wise to explain what types of TransCanada action constitutes  1 

“installation activity” For instance, would the placement and storage of an 2 

excavator or other equipment on or near the Easement property be an activity or 3 

would earth have to be moved before the activity requirement is triggered. This 4 

vague phrase is likely to lead to future disputes and litigation that is not in the best 5 

interest of the welfare of Nebraska and would not protect property interests. The 6 

24-months can also be extended in the case of “force majeure.” My understanding 7 

is that force majeure is often used to insulate a party to a contract when events 8 

occur that are completely out of their control. In TransCanada’s easement this is 9 

expanded to include “without limitation…availability of labor and materials.” 10 

Extending this language to labor and materials is problematic because these are 11 

two variables that TransCanada does have some or significant control over and to 12 

allow extension of the 24-month period over events not truly out of the control of 13 

TransCanada and without further provision for compensation for the Landowner is 14 

not conducive to protection of property rights. 15 

Q: Okay, what is your next concern? 16 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 17 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 18 

reasonable costs and expenses” will pay for damages caused but then limits 19 

TransCanada’s liability to certain circumstances. There is no definition of 20 

“commercially reasonable” and no stated right that the Landowner would get to 21 

determine the amounts of cost or expense that is “commercially reasonable.”  22 

TransCanada excepts out from their liability any damages that are caused by 23 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 24 

Landowner. It is understandable that if the Landowner were to willfully and 25 

intentionally cause damages to the pipeline that Landowner should be liable. 26 

However, anything short of willful misconduct should be the lability of 27 

TransCanada who is subjecting the pipeline on the Landowner and who is making 28 

a daily profit from that pipeline. When evaluating the impact on property rights of 29 
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this provision, you must consider the potentially extremely expensive fight a 1 

Landowner would have over this question of whether or not damage was an act of 2 

negligence. Putting this kind of potential liability upon the Landowner is 3 

incredibly problematic and is detrimental to the protection of property rights. I 4 

don’t think this unilateral power which I can’t do anything about as the landowner 5 

is in the best economic interest of the land in question or the State of Nebraska for 6 

landowners to be treated that way. 7 

Q: Is there any specific event or example you are aware of that makes this 8 

concern more real for you? 9 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 10 

Nemaha County, Nebraska landowner farmers who accidently struck two 11 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 12 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 13 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 14 

copy of the Federal Court Complaint is here as Attachment No. 4. 15 

Q: What is your next concern with the Easement language? 16 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 17 

they choose unless 1) any Landowner use interferes in any way with 18 

TransCanada’s exercise of any of its rights within the Easement, or 2) 19 

TransCanada decides to take any action on the property it deems necessary to 20 

prevent injury, endangerment or interference with anything TransCanada deems 21 

necessary to do on the property. Landowner is also forbidden from excavating 22 

without prior authorization by TransCanada. So my understanding is that 23 

TransCanada will unilaterally determine what Landowner can and can’t do based 24 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 25 

could also completely deny my request to excavate. Further, TransCanada retains 26 

all “privileges necessary or convenient for the full use of the rights” granted to 27 

them in the Easement. Again, TransCanada unilaterally can decide to the 28 

detriment of the property rights of Landowner what TransCanada believes is 29 
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necessary or convenient for it. And there is no option for any additional 1 

compensation to landowner for any right exercised by TransCanada that leads to 2 

the removal of trees or plants or vegetation or buildings or structures or facilities 3 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 4 

rights without having to compensate Landowner for such further destruction or 5 

losses are not conducive to the protection of property rights or economic interest. 6 

Q:  What is the next concern you have? 7 

A: The Easement also allows some rights for Landowner but restricts them at the 8 

same time and again at the sole and unilateral decision making of TransCanada. 9 

TransCanada will determine if the actions of Landowner might in anyway 10 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 11 

any appurtenances thereon to the pipeline itself or to their access to the Easement 12 

or within the Easement and TransCanada retains the right at any time, whether 13 

during growing season or not, to travel “within and along Easement Area on foot 14 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 15 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 16 

impair[ed] or interfer[ed] with” TransCanada’s use of the Easement Area. Such 17 

undefined and unilateral restrictions are not conducive to the protection of 18 

property rights or economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 21 

Landowner’s land any debris of any kind without any input or power of 22 

Landowner to demand an alternative method or location of debris disposal. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 27 

“where rock is encountered” mean and why does TransCanada solely get to 28 

determine whether or not this phrase is triggered. This phrase could be used to 29 
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justify installing the pipeline 24 inches beneath the surface. The ability to use this 1 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 2 

affect Landowners property are not conducive to the protection of property rights. 3 

A shallow pipeline is much more likely to become a danger and liability in the 4 

future given farming operations and buried irrigation lines and other factors 5 

common to the current typical agricultural uses of the land in question impacted 6 

by TransCanada’s preferred pipeline route. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are more vague concepts solely at the determination of TransCanada such as 9 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 10 

possible.” There is nothing here that defines this or provides a mechanism for 11 

documenting or memorializing “pre-construction position” so as to minimize 12 

costly legal battles or wasted Landowner time attempting to recreate the soil 13 

condition on their fields or pasture. Such unilateral powers would negatively affect 14 

Landowners property are not conducive to the protection of property rights or 15 

economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 18 

appurtenances thereto in place on, under, across, or through Nebraska land at any 19 

time it chooses. There is no provision for Landowner compensation for such 20 

abandonment nor any right for the Landowner to demand removal. Such unilateral 21 

powers would negatively affect Landowners property are not conducive to the 22 

protection of property rights or economic interest. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: TransCanada has the power to unilaterally move or modify the location of any 25 

Easement area whether permanent or temporary at their sole discretion. 26 

Regardless, if Landowner has taken prior steps relative the their property in 27 

preparation or planning of TransCanada’s taking of the initial easement area(s), 28 

the language here does not require TransCanada to compensate the Landowner if 29 
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they decide to move the easement anywhere on Landowners property. Such 1 

unilateral powers would negatively affect Landowners property are not conducive 2 

to the protection of property rights or economic interests. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 5 

transfer and be applicable to any future owner of the Land in question without the 6 

ability of the future Landowner to modify or negotiation any of the language in 7 

question to which it will be held to comply. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 10 

Easement to any person, company, country, etc. at their sole discretion at any time 11 

to anyone. This also means that any buyer of the easement could do the same to a 12 

third buyer and so on forever. There is no change of control or sale provision in 13 

place to protect the Landowner or Nebraska or to provide compensation for such 14 

change of control or ownership. It is not conducive to the protection of property 15 

rights or economic interests to allow unilateral unrestricted sale of the Easement 16 

thereby forcing upon the Landowner and our State a new unknown Easement 17 

owner. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: There are many terms in the Easement that are either confusing or undefined terms 20 

that are without context as to whether or not the Landowner would have any say 21 

so in determining what these terms mean or if the evaluation is solely in 22 

TransCanada’s control. Some of these vague undefined terms are as follows: 23 

i. “pipeline installation activities” 24 

ii. “availability of labor and materials”  25 

iii. “commercially reasonable costs and expenses”  26 

iv. “reasonably anticipated and foreseeable costs and expenses”  27 

v. “yield loss damages” 28 

vi. “diminution in the value of the property”  29 
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vii. “substantially same condition”  1 

viii. “an actual or potential hazard”  2 

ix. “efficient”  3 

x. “convenient”  4 

xi. “endangered”  5 

xii. “obstructed”  6 

xiii. “injured”  7 

xiv. “interfered with”  8 

xv. “impaired”  9 

xvi. “suitable crossings”  10 

xvii. “where rock is encountered”  11 

xviii. “as nearly as practicable”  12 

xix. “pre-construction position”  13 

xx. “pre-construction grade”  14 

xxi. “various engineering factors”    15 

Each one of these above terms and phrases as read in the context of the Easement 16 

could be problematic in many ways. Notably, undefined terms tend to only get 17 

definition in further legal proceedings after a dispute arises and the way the 18 

Easement is drafted, TransCanada has sole power to determine when and if a 19 

particular situation conforms with or triggers rights affected by these terms. For 20 

instance, “yield loss damages” should be specifically defined and spelled out 21 

exactly how the landowner is to be compensated and in what events on the front 22 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 23 

the Landowner is without contractual rights to define these terms or determine 24 

when rights related to them trigger and what the affects may be. 25 

Q: Do you have any other concerns about the Easement language that you can 26 

think of at this time? 27 

A: I reserve the right to discuss any additional concerns that I think of at the time of 28 

my live testimony in August. 29 
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Q: Based upon what you have shared with the Commission above regarding 1 

TransCanada’s proposed Easement terms and agreement, do you believe 2 

those to be reasonable or just, under the circumstances of the pipeline’s 3 

impact upon you and your land? 4 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 5 

discussed previously. 6 

Q: Did TransCanada ever offer you financial compensation for the rights that 7 

they sought to obtain in your land, and for what they sought to prevent you 8 

and any future land owner of your property from doing in the future? 9 

A: Yes, we received an offer from them. 10 

Q: As the owner of the land in question and as the person who knows it better 11 

than anyone else, do you believe that TransCanada offered you just, or fair, 12 

compensation for all of what they proposed to take from you so that their tar 13 

sands pipeline could be located across your property? 14 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 15 

offer for all the potential impacts and effects and the rights that I’m giving up, and 16 

what we will be prevented from doing in the future and how their pipeline would 17 

impact my property for ever and ever. 18 

Q: Has TransCanada at any time offered to compensate you annually, such as 19 

wind farm projects do, for the existence of their potential tar sands pipeline 20 

across your property. 21 

A: No, never. 22 

Q: At any time did TransCanada present you with or request that you, as the 23 

owner of the land in question, sign and execute a document called, “Advanced 24 

Release of Damage Claims and Indemnity Agreement?” 25 

A: Yes, they did and it was included in the County Court lawsuit against us. 26 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 27 

“Advanced Release of Damage Claims and Indemnity Agreement?  28 

A: Yes, it is. 29 
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Q: What was your understanding of that document? 1 

A: When I read that document in the plain language of that document, it was my 2 

understanding that TransCanada was attempting to pay me a very small amount at 3 

that time in order for me to agree to give up my rights to be compensated from 4 

them in the future related to any damage or impact they may have upon my 5 

property “arising out of, in connection with, or alleged to resulted from 6 

construction or surveying over, under or on” my land. 7 

Q: Did you ever sign that document? 8 

A: No, I did not. 9 

Q: Why not? 10 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 11 

sum of money when I have no idea how bad the impacts or damages that they, or 12 

their contractors, or subcontractors, or other agents or employees, may cause on 13 

my land at any time in the future that resulted from the construction or surveying 14 

or their activities upon my land. 15 

Q: When you reviewed this document, what did it make you feel? 16 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 17 

shield themselves against known and foreseeable impacts that their pipeline, and 18 

the construction of it, would have upon my land.  It made me feel that they knew it 19 

was in their financial interest to pay me as little as possible to prevent me from 20 

ever having the opportunity to seek fair compensation again, and that this must be 21 

based upon their experience of unhappy landowners and situations in other places 22 

where they have built pipelines. 23 

Q: Has TransCanada ever contacted you and specifically asked you if you 24 

thought their proposed location of their proposed pipeline across your land 25 

was in your best interest? 26 

A: No, they have not. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in the public interest of the State of Nebraska? 3 

A: No, they have not. 4 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 5 

Takings Clause? 6 

A: Yes, I am. 7 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 8 

an American citizens property? 9 

A: My understanding is that, according to the United States Constitution, that if the 10 

government is going to take land for public use, then in that case, or by taking for 11 

public use, it can only occur if the private land owner is compensated justly, or 12 

fairly. 13 

Q: Has TransCanada ever contacted you specially to explain the way in which 14 

the public could use its proposed Keystone XL Pipeline? 15 

A: No, they have not. 16 

Q: Can you think of any way in which the public, that is the citizens of the State 17 

of Nebraska, can directly use the proposed TransCanada Keystone XL 18 

Pipeline, as it dissects the State of Nebraska? 19 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 20 

public benefits from this pipeline in any way, how they can use it any way, or how 21 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 22 

that the only reason it’s proposed to come through Nebraska, is that because we 23 

are geographically in the way from between where the privately-owned Tar Sands 24 

are located to where TransCanada wants to ship the Tar Sands to refineries in 25 

Houston, Texas. 26 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 27 

crude petroleum, or oil and petroleum by-products that you would like to 28 

ship in its pipeline? 29 
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A: No, it has not. 1 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-2 

products that you, at this time or any time in the future, would desire to place 3 

for transport within the proposed TransCanada Keystone XL Pipeline? 4 

A: No, I do not. 5 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 6 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-7 

products within the proposed TransCanada Keystone XL Pipeline? 8 

A: No, I do not.  I’ve never heard of such a person or company like that. 9 

Q: Do you pay property taxes for the land that would be affected and impacted 10 

at the proposed TransCanada Keystone XL Pipeline? 11 

A: Yes, I do. 12 

Q: Why do you pay property taxes on that land? 13 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 14 

of that property. 15 

Q: Because you follow the law and pay property taxes, do you believe you 16 

deserve any special consideration or treatment apart from any other person 17 

or company that pays property taxes? 18 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 19 

just what you do. 20 

Q: Do you believe the fact that you pay property taxes entitles you to special 21 

treatment of any kind, or special rights of any kind? 22 

A: No, of course not. 23 

Q: Do you believe the fact that you pay property taxes on your land would be 24 

enough to qualify you to have the power of eminent domain to take land of 25 

your neighbors or other people in your county, or other people across the 26 

state of Nebraska? 27 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 28 

I expect an award for or any type of special consideration. 29 
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Q: Have you at any time ever employed any person other than yourself? 1 

A: Well, yes I have. 2 

Q: Do you believe that the fact that you have, at some point in your life, 3 

employed one or more other persons entitle you to any special treatment or 4 

consideration above and beyond any other Nebraskan that has also employed 5 

one or more persons? 6 

A: No, of course not. 7 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 8 

have at one point employed another person within this state, entitles you to 9 

preferential treatment or consideration of any kind? 10 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 11 

don’t deserve any special treatment or consideration for that fact. 12 

Q: At the beginning of your statement, you briefly described your property that 13 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 14 

give the Commissioners a sense of specifically how you believe the proposed 15 

Keystone XL Pipeline and its preferred route, which proposes to go across 16 

your land, how it would in your opinion based on your knowledge, 17 

experience, and background of your land, affect it.  So please share with the 18 

Commissioners the characteristics of your land that you believe is important 19 

for them to understand, while they evaluate TransCanada’s application for a 20 

route for its proposed pipeline to cross Nebraska and across your land, 21 

specifically. 22 

A: Our land borders the Niobrara River and also has a rolling and wooded topography 23 

through the course of the intended route across my property.  In addition to the 24 

river crossing intersecting a very high bluff on my property, there would be 25 

significant wooded area and an additional significant hill crossing through pure 26 

timber land.  The construction crosses the portion of land directly tied to revenue 27 

production and likely will directly impact a year of operations and could infringe 28 
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on future operational activities.  The route also passes within 300-500 yards of the 1 

main well that provides potable water for our living quarters at the property. 2 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 3 

crude oil pipeline in its preferred location, or ultimate location across the 4 

state of Nebraska? 5 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 6 

or even bullied around and being made to feel scared that they did not have any 7 

options but to sign whatever papers TransCanada told them they had to. I am 8 

aware of folks being threatened that their land would be taken if they didn’t follow 9 

what TransCanada was saying. I am aware of tactics to get people to sign 10 

easements that I don’t believe have any place in Nebraska or anywhere such as 11 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 12 

landowners and convince them they should sign TransCanada’s easement 13 

agreements. I am aware of older folks and widows or widowers feeling they had 14 

no choice but to sign TransCanada’s Easement and they didn’t know they could 15 

fight or stand up for themselves. From a more practical standpoint, I am worried 16 

that according to their answer to our Interrogatory No. 211, TransCanada only 17 

owns and operates one (1) major oil pipeline. They simply do not have the 18 

experience with this type of pipeline and that scares me. There are others but that 19 

is what I can recollect at this time and if I remember more or my recollection is 20 

refreshed I will share those with the Commissioners at the Hearing in August. 21 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 22 

landowner is reasonable or just? 23 

A: No, I do not. 24 

Q: Do you have any concern about limitations that the construction of this 25 

proposed pipeline across your affected land would prevent construction of 26 

future structures upon the portion of your land affected by the proposed 27 

easement and immediately surrounding areas? 28 
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A: Well yes, of course I do.  We would not be able to build many, if any, types of 1 

structures directly across or touching the easement and it would be unwise and I 2 

would be uncomfortable to build anything near the easement for fear of being 3 

blamed in the future should any damage or difficulty result on my property in 4 

regards to the pipeline. 5 

Q: Do you think such a restriction would impact you economically? 6 

A: Well yes, of course.   7 

Q: How do you think such a restriction would impact you economically? 8 

A: The future of this land may not be exactly how it’s being used as of this moment, 9 

and having the restrictions and limiting my ability to develop my land in certain 10 

ways presents a huge negative economic impact on myself, my family, and any 11 

potential future owner of the property. You have no idea how I or the future owner 12 

may want to use this land in the future or the other land across Nebraska 13 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 14 

ago it would have been hard to imagine all the advances that we have now or how 15 

things change. Because the Easement is forever and TransCanada gets the rights in 16 

my land forever we have to think with a very long term view. By placing their 17 

pipeline on under across and through my land that prevents future development 18 

which greatly negatively impacts future taxes and tax revenue that could have 19 

been generated by the County and State but now will not. When you look at the 20 

short blip of economic activity that the two years of temporary construction efforts 21 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 22 

and restrictions TransCanada is forcing upon us and Nebraska. 23 

Q: Do you have any concerns about the environmental impact of the proposed 24 

pipeline? 25 

A: Yes, I do.   26 

Q: What are some of those concerns? 27 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 28 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 29 
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a detrimental impact upon the environment of my land specifically, as well as the 1 

lands near my land and surrounding the proposed pipeline route. 2 

Q: Do you have any other environmental concerns? 3 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 4 

construction and/or maintenance and operation. I am concerned about spills and 5 

leaks that TransCanada has had in the past and will have in the future. This could 6 

be catastrophic to my operations or others and to my county and the State. 7 

Q: Do you have any thoughts regarding if there would be an impact upon the 8 

natural resources on or near your property due to the proposed pipeline? 9 

A: Yes, I believe that any construction, operation, and/or maintenance of the 10 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 11 

resources of my land, and the lands near and surrounding the proposed pipeline 12 

route. 13 

Q: Do you have any worries about potential impacts from the proposed pipeline 14 

to the soil of your land, or land near you? 15 

A: Yes, I believe that any construction, operation, and/or maintenance of the 16 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 17 

land, as well as land along and surrounding the proposed pipeline route.  This 18 

includes, but is not limited to, the reasons that we discussed above of disturbing 19 

the soil composition and makeup as it has naturally existed for thousands and 20 

millions of years during the construction process, and any future maintenance or 21 

removal process.  I’m gravely concerned about the fertility and the loss of 22 

economic ability of my property to grow the crops, or grow the grasses, or grow 23 

whatever it is at that time they exist on my property or that I may want to grow in 24 

the future, or that a future owner may want to grow.  The land will never be the 25 

same from as it exists now undisturbed to after it is trenched up for the proposed 26 

pipeline. 27 

Q: Do you have any concerns about the potential impact of the proposed pipeline 28 

upon the groundwater over your land, or surrounding lands? 29 
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A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 1 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 2 

groundwater of not only under my land, but also near and surrounding the pipeline 3 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 4 

simple and it is simply too valuable to our State and the country to put at 5 

unreasonable risk. 6 

Q: Do you have any concern about the potential impact of the proposed pipeline 7 

upon the surface water on, or near or around your land? 8 

A: Yes, I have significant concerns that any construction, operation, and/or 9 

maintenance of the proposed Keystone XL Pipeline would have detrimental 10 

impact upon the surface water of not only within my property boundary, but along 11 

and near and surrounding the pipeline route, and in fact, across the state of 12 

Nebraska.   13 

Q: Do you have any concern about the potential impacts of the proposed pipeline 14 

upon the wildlife and plants, other than your growing crops on or near your 15 

land? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

wildlife and the plants, not only that are located on or can be found upon my land, 19 

but also near and along the proposed pipeline route. 20 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 21 

fair market value of your land? 22 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 23 

pipeline underneath and across and through my property will negatively affect the 24 

fair market value at any point in the future, especially at that point in which I 25 

would need to sell the property, or someone in my family would need to sell the 26 

property.  I do not believe, and certainly would not bewilling to pay, the same 27 

price for land that had the pipeline located on it, versus land that did not.  I hope 28 

there is never a point where I’m in a position where I have to sell and have to 29 
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realize as much value as I can out of my land.  But because it is my single largest 1 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 2 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 3 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 4 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 5 

not to mention all of the rights you give up by the nature of having the pipeline 6 

due to having the easement that we have previously discussed, for any reasonable 7 

person to think that the existence of the pipeline would not negatively affect my 8 

property’s value. 9 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 10 

testimony? 11 

A: Yes, I have. 12 

Q: Where have you seen that before? 13 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    14 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 15 

believe the portion of the alternative route in Nebraska essentially twins or 16 

parallels Keystone I.  17 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 18 

Application, and as found on Attachment No. 7, here to your testimony, is in 19 

the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe that the Keystone mainline alternative route as shown on 22 

Attachment No. 7 included with your testimony here is a major oil pipeline 23 

route that is in the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 26 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 27 

your testimony, is in the public interest of Nebraska? 28 

A: No, I do not. 29 
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Q: Do you believe there is any potential route for the proposed Keystone XL 1 

Pipeline across, within, under, or through the State of Nebraska that is in the 2 

public interest of the citizens of Nebraska? 3 

A: No, I do not. 4 

Q: Why do you hold that belief? 5 

A: Because there simply is no public interest based on all of the factors that I am 6 

aware and that I have read and that I have studied that this Commission is to 7 

consider that would establish that a for-profit foreign-owned pipeline that simply 8 

crosses Nebraska because we are geographically in the way between where tar 9 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 10 

public interest of Nebraskans. We derive no benefit from this project. It is not for 11 

public use. Nebraska is simply in the way and when all considerations are taken in 12 

there is no net benefit of any kind for Nebraska should this project be placed in our 13 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 14 

the negative impacts and concerns. 15 

Q: What do you think about the applicant, TransCanada’s argument that it’s 16 

preferred route for its proposed Keystone XL Pipeline is in the public interest 17 

of Nebraska because it may bring temporary jobs during the construction 18 

phase to Nebraska? 19 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 20 

temporary or on a permanent basis, don’t come with a project that has all the 21 

potential and foreseeable negative impacts, many of which we have discussed here 22 

and other witnesses throughout the course of this hearing have and will discuss.  If 23 

I decide to hire and employ someone to help me out in my farming or ranching 24 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 25 

to my land or my town or my county or my state.  And I’ve hired someone who is 26 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 27 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 28 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 29 



28 
 

from TransCanada’s own statements that the jobs numbers they originally touted 1 

were determined to be a minute fraction of the permanent jobs that had been 2 

projected. According to their answer to our Interrogatory No. 191, TransCanada 3 

has created only thirty-four (34) jobs within Nebraska working specifically on 4 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 5 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 6 

Further, according to their answer to Interrogatory No. 199, TransCanada would 7 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 8 

constructed on its Preferred Route or its Mainline Alternative Route. 9 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 10 

because it would cross your land? 11 

A: No, absolutely not.  I am opposed to this project because it is not in the public 12 

interest, neither within my community nor within our state. 13 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 14 

was to cross someone else’s land? 15 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 16 

the fear and anxiety and potential foreseeable risks and negative impacts that this 17 

type of a project carrying this type of product brings foisted upon anyone in this 18 

state or any other state. 19 

Q: Do you think there is any intelligent route for the proposed Keystone XL 20 

Pipeline to cross the state of Nebraska? 21 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 22 

this project anywhere within Nebraska is within the public interest.  However, if 23 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 24 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 25 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 26 

preferred route and the mainline alternative routes are economic liabilities our 27 

state cannot risk. 28 

Q: What do you rely upon to make that statement? 29 
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A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 1 

already exists in that area is reason enough as it is not in our best interest or the 2 

public interests to have more major oil pipelines crisscrossing our state. Second, 3 

they have all the infrastructure already there in terms of relationships with the 4 

counties and local officials and first responders along that route. Third, they have 5 

already obtained easements from all the landowners along that route and have 6 

relationships with them. Fourth, that route avoids our most sensitive soils, the 7 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 8 

Aquifer. Sixth, they have already studied that route and previously offered it as an 9 

alternative. Seventh, it just makes the most sense that as a state we would have 10 

some intelligent policy of energy corridors and co-locating this type of 11 

infrastructure near each other. 12 

Q: Do you have any other concerns you would like to reiterate or can think of at 13 

this time you would like the Commissioners to understand? 14 

A: Yes. Severance decreases the value of the land.   The simple presence of the 15 

pipeline results in a material reduction in value of the land especially considering 16 

the future onerous obligations under the easement and inherent liability assumed 17 

by any future owner.  As mentioned prior, it is also disruptive to the operational 18 

profile of our land impacting its functionality as a vital source of income. 19 

Threat to the Ogallala Aquifer. There are many irrigation efforts driven by ground 20 

water in our area of Holt/Boyd County as well and I know from drilling a well on 21 

our property that the water table is very shallow given our proximity to the 22 

Niobrara River.  The pipeline will run within a couple hundred yards of our 23 

household well water supply forever posing a risk to our domestic water supply. 24 

Ranch Operations. I’m very concerned about our ranch operations during the 25 

pipeline installation. Given the proposed route over our property, the entire scope 26 

of operations including cattle grazing and rotation as well as hay production will 27 

likely be curtailed for the balance of one year of operation.  We are a small 28 

operation that funds our known obligations from this revenue production including 29 
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real estate taxes and loan payments.  Longer term I also agree that I receive a 1 

onetime payment yet my heirs could be held responsible for an accident that 2 

occurs indefinitely into the future. 3 

Abandonment. The easement gives TC the right to abandon the pipeline in place. 4 

This creates a tremendous liability for the future family owners of our property.  5 

The unquantified future cost risk imposed on me and my heirs seems unfair and 6 

uncompensated either now or in the future. 7 

Destruction of trees. I have a shelter belt and much wooded area in the path of the 8 

pipeline. While a minor issue to some, there is a real potential for a significant 9 

destruction and removal of the immediate landscape of our property.  Also, the 10 

route across our property includes the challenges and risks of the Niobrara River 11 

crossing as well as a path over significant hilly terrain and a creek which is likely 12 

to radically alter the terrain which is an aesthetic element of value in our property. 13 

Q: Have you fully expressed each and every opinion, concern, or fact you would 14 

like the Public Service Commissioners to consider in their review of 15 

TransCanada’s Application? 16 

A: No, I have not. I have shared that which I can think of as of the date I signed this 17 

document below but other things may come to me or my memory may be 18 

refreshed and I will add and address those things at the time of the Hearing in 19 

August and address any additional items at that time as is necessary. Additionally, 20 

I have not had an adequate amount of time to receive and review all of 21 

TransCanada’s answers to our discovery and the discovery of others so it was 22 

impossible to competently and completely react to that in my testimony here and I 23 

reserve the right to also address anything related to discovery that has not yet 24 

concluded as of the date I signed this document below. Lastly, certain documents 25 

requested have not yet been produced by TransCanada and therefore I may have 26 

additional thoughts on those I will also share at the hearing as needed. 27 
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Q: What is it that you are requesting the Public Service Commissioners do in 1 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 2 

across Nebraska? 3 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 4 

a temporary job spike that this project may bring to a few counties and beyond the 5 

relatively small amount of taxes this proposed foreign pipeline would possibly 6 

generate.  And, instead think about the perpetual and forever impacts of this 7 

pipeline as it would have on the landowners specifically, first and foremost, but 8 

also thereby upon the entire state of Nebraska, and to determine that neither the 9 

preferred route nor the Keystone mainline alternative route are in the public 10 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 11 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 12 

an application for a route in Nebraska, that the only potential route that would 13 

make any intelligent sense whatsoever would be twinning or near paralleling of 14 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 15 

sense to add yet another major oil pipeline crisscrossing our state creating new 16 

pumping stations, creating new impacts on additional counties and communities 17 

and going through all of the court processes with myself and other landowners like 18 

me when this applicant already has relationships with the landowners, the towns 19 

and the communities along Keystone I, and that Keystone I is firmly outside of the 20 

sand hills and a significantly further portion away from the heart of the Ogallala 21 

Aquifer than the preferred route or the Keystone mainline alternative route. 22 

Q: Does Attachment No. 8 here contain other documents you are competent to 23 

speak about that you wish to be part of your testimony and to discuss in more 24 

detail as needed at the August 2017 Hearing? (Note this will be the catch all 25 

for any other documents you want to attach that we have not specifically 26 

identified above) [NOT EVERYONE WILL HAVE THIS AND SO THIS Q 27 

and A would be deleted for those folks] 28 

A: Yes. 29 
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Q: Are all of your statements in your testimony provided above true and 1 

accurate as of the date you signed this document to the best of your 2 

knowledge? 3 

A: Yes, they are. 4 

Q: Thank you, I have no further questions at this time and reserve the right to 5 

ask you additional questions at the August 2017 Hearing. 6 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Direct Testimony of  

Patricia Grosserode in Support of 

Landowner Intervenors 

 

 

State of Nebraska  ) 

    ) ss. 

Boone County  ) 

 

 

Q: Please state your name. 1 

A: My name is Patricia Grosserode. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Boone County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted? 13 

A: Yes. 14 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 15 

and or your family? 16 



2 
 

A. Yes. 1 

Q:  How long the land has been in your family? 2 

A: The land was purchased by my family in 1972. 3 

Q: Do you earn any income from this land? 4 

A: Yes. 5 

Q: Have you depended on the income from your land to support your livelihood 6 

or the livelihood of your family? 7 

A: Yes. 8 

Q: Have you ever in the past or have you thought about in the future leasing all 9 

or a portion of your land in question here? 10 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 11 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 12 

all the restrictions and risks and potential negative impacts to farming or ranching 13 

operations as opposed to land that did not have those same risks. If I was looking 14 

to lease or rent ground I would pay more for comparable non-pipeline land than I 15 

would for comparable pipeline land and I think most folks would think the same 16 

way. This is another negative economic impact that affects the landowner and the 17 

county and the state and will forever and ever should TransCanada’s preferred or 18 

mainline alternative routes be approved. If they were to twin or closely parallel to 19 

Keystone I the vast majority of landowners would be those that already have a 20 

pipeline so there would be considerable less new incremental negative impacts. 21 

Q: Do you have similar concerns about selling the land? 22 

A: Well I hope not to have to sell the land in my lifetime but times change and you 23 

never know what is around the corner and yes I am concerned that if another piece 24 

of ground similar to mine were for sale and it did not have the pipeline and mine 25 

did that I would have a lower selling price. I think this would be true for pipeline 26 

ground on both the preferred and mainline alternative routes. 27 

Q:  What is your intent with your land after you die? 28 
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A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 1 

to come but I have thought about getting out if this pipeline were to come through. 2 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 3 

Pipeline would cross the land described above and owned by you? 4 

A: Yes. 5 

Q: Were you or an entity for which you are a member, shareholder, or director 6 

previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 8 

petition for condemnation against our land so it could place its proposed pipeline 9 

within an easement that it wanted to take from us on our land. 10 

Q: Did you defend yourself and your land in that condemnation action? 11 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 12 

and expenses in our resistance of TransCanada’s lawsuit against us. 13 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 14 

incurred? 15 

A: No, they have not. 16 

Q: In its lawsuit against you, did TransCanada identify the amount of your 17 

property that it wanted to take for its proposed pipeline? 18 

A: The lawsuit against us stated they would take the amount of property that is 19 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 20 

and equipment reasonably necessary to operate the pipeline. 21 

Q: Did TransCanada define what they meant by “property that is reasonably 22 

necessary”? 23 

A: No, they did not. 24 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 25 

property portion of your land? 26 

A: Yes, they did. 27 

Q: Did TransCanada describe what rights it proposed to take related to the 28 

eminent domain property on your land? 29 
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A: Yes, they did. 1 

Q: What rights that they proposed to take did they describe? 2 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 3 

operate, and maintain the pipeline and the plant and equipment reasonably 4 

necessary to operate the pipeline, specifically including surveying, laying, 5 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 6 

reconstructing, removing and abandoning one pipeline, together with all fittings,  7 

cathodic protection equipment, pipeline markers, and all their equipment and 8 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 9 

petroleum products, and all by-products thereof.” 10 

Q: Prior to filing an eminent domain lawsuit to take your land that 11 

TransCanada identified, do you believe they attempted to negotiate in good 12 

faith with you? 13 

A: No, I do not. 14 

Q: Did TransCanada at any time approach you with or deliver to you their 15 

proposed easement and right-of-way agreement? 16 

A: Yes, they did. 17 

Q: At the time you reviewed TransCanada’s easement and right-of-way 18 

agreement, did you understand that they would be purchasing a fee title 19 

interest in your property or that they were taking something else? 20 

A: I understood that they proposed to have the power to take both a temporary 21 

construction easement that could last for a certain period of time and then also a 22 

permanent easement which they described to be 50 feet across or in width, and 23 

that would run the entire portion of my property from where a proposed pipeline 24 

would enter my property until where it would exit the property. 25 

Q: Is the document included with your testimony here as Attachment No. 3, a 26 

true and accurate copy of TransCanada’s proposed Easement and Right-of-27 

Way agreement that they included with their condemnation lawsuit against 28 

you? 29 
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A: Yes, it is. 1 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 2 

and Right-of-Way agreement? 3 

A: Yes, I have. 4 

Q: What is your understanding of the significance of the Easement and Right-of-5 

Way agreement as proposed by TransCanada? 6 

A: My understanding is that this is the document that will govern all of the rights and 7 

obligations and duties as well as the limitations of what I can and cannot do and 8 

how I and any future landowner and any person I invite to come onto my property 9 

must behave as well as what TransCanada is and is not responsible for and how 10 

they can use my land. 11 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 12 

agreement do you have any concerns about any portions of it or any of the 13 

language either included in the document or missing from the proposed 14 

document? 15 

A: Yes, I have a number of significant concerns and worries about the document and 16 

how the language included and the language not included potentially negatively 17 

impacts my land and thereby potentially negatively impacts my community and 18 

my state.   19 

Q: I would like you to walk the Commissioners through each and every one of 20 

your concerns about TransCanada’s proposed Easement and Right-of-Way 21 

agreement so they can develop an understanding of how that language and 22 

the terms of that contract, in your opinion, potentially negatively impacts you 23 

and your land.  So, if you can start at the beginning of that document and 24 

let’s work our way through it, okay? 25 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 26 

Easement and Right-of-Way agreement and how it negatively could affect my 27 

property rights and my economic interests. 28 

Q. Okay, let’s start with your first concern please. 29 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 



13 
 

Regardless, if Landowner has taken prior steps relative to their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at any time 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined terms are as follows: 26 

i. “pipeline installation activities” 27 

ii. “availability of labor and materials”  28 

iii. “commercially reasonable costs and expenses”  29 
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iv. “reasonably anticipated and foreseeable costs and expenses”  1 

v. “yield loss damages” 2 

vi. “diminution in the value of the property”  3 

vii. “substantially same condition”  4 

viii. “an actual or potential hazard”  5 

ix. “efficient”  6 

x. “convenient”  7 

xi. “endangered”  8 

xii. “obstructed”  9 

xiii. “injured”  10 

xiv. “interfered with”  11 

xv. “impaired”  12 

xvi. “suitable crossings”  13 

xvii. “where rock is encountered”  14 

xviii. “as nearly as practicable”  15 

xix. “pre-construction position”  16 

xx. “pre-construction grade”  17 

xxi. “various engineering factors”    18 

Each one of these above terms and phrases as read in the context of the Easement 19 

could be problematic in many ways. Notably, undefined terms tend to only get 20 

definition in further legal proceedings after a dispute arises and the way the 21 

Easement is drafted, TransCanada has sole power to determine when and if a 22 

particular situation conforms with or triggers rights affected by these terms. For 23 

instance, “yield loss damages” should be specifically defined and spelled out 24 

exactly how the landowner is to be compensated and in what events on the front 25 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 26 

the Landowner is without contractual rights to define these terms or determine 27 

when rights related to them trigger and what the affects may be. 28 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement? 3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: At the beginning of your statement, you briefly described your property that 19 

would be impacted by the potential Keystone XL Pipeline.  I would like you to 20 

give the Commissioners a sense of specifically how you believe the proposed 21 

Keystone XL Pipeline and its preferred route, which proposes to go across 22 

your land, how it would in your opinion based on your knowledge, 23 

experience, and background of your land, affect it.  So please share with the 24 

Commissioners the characteristics of your land that you believe is important 25 

for them to understand, while they evaluate TransCanada’s application for a 26 

route for its proposed pipeline to cross Nebraska and across your land, 27 

specifically. 28 
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A: As a farmer, ownership of land is very important. It is our income, it is our way of 1 

life and it is our legacy. The fact that a foreign company such as TransCanada can 2 

come through my property and use it for as many years as they want and then do 3 

what they will after they are finished with it is inconceivable to me. I think it is a 4 

privacy issue that they can come on this land whenever they want even though we 5 

still own the land. Land ownership is just that; we own the land. 6 

Q: What else concerns you? 7 

A: I am worried about the leaks. It does happen. It is not a matter of “IF” it will leak 8 

but “WHEN”. I have a well that is used for water for the center pivot. A leak 9 

would damage the water and in turn ruin the crops. A lot of you may think that dirt 10 

is just dirt, but soil is one of the most valuable assets a farmer can have. The better 11 

& richer the soil is, the better the crops it will produce. Any kind of leak and 12 

disruption is unacceptable. This makes me wonder: Who will clean up the leak and 13 

make restitution for the lost profits? There are so many things that affect the land 14 

which are caused by Mother Nature. Things pertaining to my land should be my 15 

decision and not a foreign company taking a piece of my land for their own gain. I 16 

am proud to be a farmer. 17 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 18 

crude oil pipeline in its preferred location, or ultimate location across the 19 

state of Nebraska? 20 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 21 

or even bullied around and being made to feel scared that they did not have any 22 

options but to sign whatever papers TransCanada told them they had to. I am 23 

aware of folks being threatened that their land would be taken if they didn’t follow 24 

what TransCanada was saying. I am aware of tactics to get people to sign 25 

easements that I don’t believe have any place in Nebraska or anywhere such as 26 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 27 

landowners and convince them they should sign TransCanada’s easement 28 

agreements. I am aware of older folks and widows or widowers feeling they had 29 
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no choice but to sign TransCanada’s Easement and they didn’t know they could 1 

fight or stand up for themselves. From a more practical standpoint, I am worried 2 

that according to their answer to our Interrogatory No. 211, TransCanada only 3 

owns and operates one (1) major oil pipeline. They simply do not have the 4 

experience with this type of pipeline and that scares me. There are others but that 5 

is what I can recollect at this time and if I remember more or my recollection is 6 

refreshed I will share those with the Commissioners at the Hearing in August. 7 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 8 

landowner is reasonable or just? 9 

A: No, I do not. 10 

Q: Do you have any concern about limitations that the construction of this 11 

proposed pipeline across your affected land would prevent construction of 12 

future structures upon the portion of your land affected by the proposed 13 

easement and immediately surrounding areas? 14 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 15 

structures directly across or touching the easement, and it would be unwise and I 16 

would be uncomfortable to build anything near the easement for fear of being 17 

blamed in the future should any damage or difficulty result on my property in 18 

regards to the pipeline. 19 

Q: Do you think such a restriction would impact you economically? 20 

A: Well yes, of course.   21 

Q: How do you think such a restriction would impact you economically? 22 

A: The future of this land may not be exactly how it’s being use as of this moment, 23 

and having the restrictions and limiting my ability to develop my land in certain 24 

ways presents a huge negative economic impact on myself, my family, and any 25 

potential future owner of the property. You have no idea how I or the future own 26 

may want to use this land in the future or the other land across Nebraska 27 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 28 

ago it would have been hard to imagine all the advances that we have now or how 29 
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things change. Because the Easement is forever and TransCanada gets the rights in 1 

my land forever we have to think with a very long term view. By placing their 2 

pipeline on under across and through my land that prevents future development 3 

which greatly negatively impacts future taxes and tax revenue that could have 4 

been generated by the County and State but now will not. When you look at the 5 

short blip of economic activity that the two years of temporary construction efforts 6 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 7 

and restrictions TransCanada is forcing upon us and Nebraska. 8 

Q: Do you have any concerns about the environmental impact of the proposed 9 

pipeline? 10 

A: Yes, I do.   11 

Q: What are some of those concerns? 12 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 13 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 14 

a detrimental impact upon the environment of my land specifically, as well as the 15 

lands near my land and surrounding the proposed pipeline route. 16 

Q: Do you have any other environmental concerns? 17 

A: Yes, of course I am concerned about potential breaches or the pipeline, failures in 18 

construction and/or maintenance and operation. I am concerned about spills and 19 

leaks that TransCanada has had in the past and will have in the future. This could 20 

be catastrophic to my operations or others and to my county and the State. 21 

Q: Do you have any thoughts regarding if there would be an impact upon the 22 

natural resources on or near your property due to the proposed pipeline? 23 

A: Yes, I believe that any construction, operation, and/or maintenance of the 24 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 25 

resources of my land, and the lands near and surrounding the proposed pipeline 26 

route. 27 

Q: Do you have any worries about potential impacts from the proposed pipeline 28 

to the soil of your land, or land near you? 29 
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A: Yes, I believe that any construction, operation, and/or maintenance of the 1 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 2 

land, as well as land along and surrounding the proposed pipeline route.  This 3 

includes, but is not limited to, the reasons that we discussed above of disturbing 4 

the soil composition and makeup as it has naturally existed for thousands and 5 

millions of years during the construction process, and any future maintenance or 6 

removal process.  I’m gravely concerned about the fertility and the loss of 7 

economic ability of my property to grow the crops, or grow the grasses, or grow 8 

whatever it is at that time they exist on my property or that I may want to grow in 9 

the future, or that a future owner may want to grow.  The land will never be the 10 

same from as it exists now undisturbed to after it is trenched up for the proposed 11 

pipeline. 12 

Q: Do you have any concerns about the potential impact of the proposed pipeline 13 

upon the groundwater over your land, or surrounding lands? 14 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 15 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 16 

groundwater of not only under my land, but also near and surrounding the pipeline 17 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 18 

simple and it is simply too valuable to our State and the country to put at 19 

unreasonable risk. 20 

Q: Do you have any concern about the potential impact of the proposed pipeline 21 

upon the surface water on, or near or around your land? 22 

A: Yes, I have significant concerns that any construction, operation, and/or 23 

maintenance of the proposed Keystone XL Pipeline would have detrimental 24 

impact upon the surface water of not only within my property boundary, but along 25 

and near and surrounding the pipeline route, and in fact, across the state of 26 

Nebraska.   27 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near your 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon my land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of your land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of my land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 26 

testimony? 27 

A: Yes, I have. 28 

Q: Where have you seen that before? 29 
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A: That is a map I think I first saw a couple years ago that shows the Keystone XL    1 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 2 

believe the portion of the alternative route in Nebraska essentially twins or 3 

parallels Keystone I.  4 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 5 

Application, and as found on Attachment No. 7, here to your testimony, is in 6 

the public interest of Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe that the Keystone mainline alternative route as shown on 9 

Attachment No. 7 included with your testimony here is a major oil pipeline 10 

route that is in the public interest of Nebraska? 11 

A: No, I do not. 12 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 13 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 14 

A: No, I do not. 15 

Q: Do you believe there is any potential route for the proposed Keystone XL 16 

Pipeline across, within, under, or through the State of Nebraska that is in the 17 

public interest of the citizens of Nebraska? 18 

A: No, I do not. 19 

Q: Why do you hold that belief? 20 

A: Because there simply is no public interest based on all of the factors that I am 21 

aware and that I have read and that I have studied that this Commission is to 22 

consider that would establish that a for-profit foreign-owned pipeline that simply 23 

crosses Nebraska because we are geographically in the way between where tar 24 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 25 

public interest of Nebraskans. We derive no benefit from this project. It is not for 26 

public use. Nebraska is simply in the way and when all considerations are taken in 27 

there is no net benefit of any kind for Nebraska should this project be placed in our 28 
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state. Even if there was some arguable “benefit” it is not enough to outweigh all 1 

the negative impacts and concerns. 2 

Q: What do you think about the applicant, TransCanada’s argument that it’s 3 

preferred route for its proposed Keystone XL Pipeline is in the public interest 4 

of Nebraska because it may bring temporary jobs during the construction 5 

phase to Nebraska? 6 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 7 

temporary or on a permanent basis, don’t come with a project that has all the 8 

potential and foreseeable negative impacts, many of which we have discussed here 9 

and other witnesses throughout the course of this hearing have and will discuss.  If 10 

I decide to hire and employ someone to help me out in my farming or ranching 11 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 12 

to my land or my town or my county or my state.  And I’ve hired someone who is 13 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 14 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 15 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 16 

from TransCanada’s own statements that the jobs numbers they originally touted 17 

were determined to be a minute fraction of the permanent jobs that had been 18 

projected. According to their answer to our Interrogatory No. 191, TransCanada 19 

has created only thirty-four (34) jobs within Nebraska working specifically on 20 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 21 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 22 

Further, according to their answer to Interrogatory No. 199, TransCanada would 23 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 24 

constructed on its Preferred Route or its Mainline Alternative Route. 25 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 26 

because it would cross your land? 27 

A: No, absolutely not.  I am opposed to this project because it is not in the public 28 

interest, neither within my community nor within our state. 29 
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Q: Would you be happier if instead of crossing your land, this proposed pipeline 1 

was to cross someone else’s land? 2 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 3 

the fear and anxiety and potential foreseeable risks and negative impacts that this 4 

type of a project carrying this type of product brings foisted upon anyone in this 5 

state or any other state. 6 

Q: Do you think there is any intelligent route for the proposed Keystone XL 7 

Pipeline to cross the state of Nebraska? 8 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 9 

this project anywhere within Nebraska is within the public interest.  However, if 10 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 11 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 12 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 13 

preferred route and the mainline alternative routes are economic liabilities our 14 

state cannot risk. 15 

Q: What do you rely upon to make that statement? 16 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 17 

already exists in that area is reason enough as it is not in our best interest or the 18 

public interests to have more major oil pipelines crisscrossing our state. Second, 19 

they have all the infrastructure already there in terms of relationships with the 20 

counties and local officials and first responders along that route. Third, they have 21 

already obtained easements from all the landowners long that route and have 22 

relationships with them. Fourth, that route avoids our most sensitive soils, the 23 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 24 

Aquifer. Sixth, they have already studied that route and previously offered it as an 25 

alternative. Seventh, it just makes the most sense that as a state we would have 26 

some intelligent policy of energy corridors and co-locating this type of 27 

infrastructure near each other. 28 
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Q: Do you have any other concerns you would like to reiterate or can think of at 1 

this time you would like the Commissioners to understand? 2 

A: Yes. If the pipeline would happen to go through it would greatly affect my ability 3 

to make my living.  The work on the pipeline would stop any working of the land.  4 

Also, we have a center pivot on this land.  The amount of land that would be used 5 

to put in the pipeline will make us keep reversing the pivot path to work around it.  6 

This is an added cost of electricity. 7 

 Another concern is referencing the erosion of the land.  This land is very hilly & 8 

dirt can wash away from the pipe.  I don’t think they are burying it deep enough.  9 

When I work the land, I am afraid I will hit the pipe with the disc.    At that point, 10 

I would be liable for the spill and could lose everything to pay for it. 11 

 I feel it will be very difficult to produce a crop when the pipe goes as the ground is 12 

too hot. Any crop planted here would dry up due to heat from the pipe.  13 

  In closing, I would rather see that the land be undisturbed.  The ground will never 14 

be put back like it was & takes years to get it back to the way it was. 15 

Q: Have you fully expressed each and every opinion, concern, or fact you would 16 

like the Public Service Commissioners to consider in their review of 17 

TransCanada’s Application? 18 

A: No, I have not. I have shared that which I can think of as of the date I signed this 19 

document below but other things may come to me or my memory may be 20 

refreshed and I will add and address those things at the time of the Hearing in 21 

August and address any additional items at that time as is necessary. Additionally, 22 

I have not had an adequate amount of time to receive and review all of 23 

TransCanada’s answers to our discovery and the discovery of others so it was 24 

impossible to competently and completely react to that in my testimony here and I 25 

reserve the right to also address anything related to discovery that has not yet 26 

concluded as of the date I signed this document below. Lastly, certain documents 27 

requested have not yet been produced by TransCanada and therefore I may have 28 

additional thoughts on those I will also share at the hearing as needed. 29 
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Q: Does Attachment No. 8 here contain other documents you are competent to 1 

speak about that you wish to be part of your testimony and to discuss in more 2 

detail as needed at the August 2017 Hearing?  3 

A: Yes.  4 

Q: What is it that you are requesting the Public Service Commissioners do in 5 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 6 

across Nebraska? 7 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 8 

a temporary job spike that this project may bring to a few counties and beyond the 9 

relatively small amount of taxes this proposed foreign pipeline would possibly 10 

generate.  And, instead think about the perpetual and forever impacts of this 11 

pipeline as it would have on the landowners specifically, first and foremost, but 12 

also thereby upon the entire state of Nebraska, and to determine that neither the 13 

preferred route nor the Keystone mainline alternative route are in the public 14 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 15 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 16 

an application for a route in Nebraska, that the only potential route that would 17 

make any intelligent sense whatsoever would be twinning or near paralleling of 18 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 19 

sense to add yet another major oil pipeline crisscrossing our state creating new 20 

pumping stations, creating new impacts on additional counties and communities 21 

and going through all of the court processes with myself and other landowners like 22 

me when this applicant already has relationships with the landowners, the towns 23 

and the communities along Keystone I, and that Keystone I is firmly outside of the 24 

sand hills and a significantly further portion away from the heart of the Ogallala 25 

Aquifer than the preferred route or the Keystone mainline alternative route. 26 

Q: Are all of your statements in your testimony provided above true and 27 

accurate as of the date you signed this document to the best of your 28 

knowledge? 29 
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A: Yes, they are. 1 

Q: Thank you, I have no further questions at this time and reserve the right to 2 

ask you additional questions at the August 2017 Hearing. 3 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 
Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
Rick Hammond in Support of 

Landowner Intervenors 
 

 
State of Nebraska  ) 
    ) ss. 
York County   ) 

 
 
Q: Please state your name. 1 

A: My name is Rick Hammond. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: No, but I am a tenant of Terri Harrington who is a Landowner Intervenor and my 6 

sister-in-law. I farm her land that would be affected by the proposed preferred 7 

pipeline route of TransCanada. Her land is located in York County. 8 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 9 

photo(s) of the land in question here with the area of the proposed KXL 10 

pipeline depicted?  11 

A: Yes. 12 

Q: What do you do for a living? 13 

A: I am Farmer. 14 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 15 

and or your family? 16 



2 
 

A. Yes. 1 

Q:  For the land that would be affected and impacted by the proposed KXL tar 2 

sands pipeline give the Commissioners a sense how long the land has been in 3 

your family. 4 

A: The land has been in my wife’s family for generations. Collectively, we built a 5 

solar clean energy barn on the proposed route. We have had land worked with 6 

heavy machinery before and it has always caused it to be much less tillable and 7 

productive. The value of the land would be decreased by having all the natural 8 

flora and fauna disturbed and the heavy equipment would destroy and compact the 9 

soil.   10 

Q: Do you earn any income from this land? 11 

A: Yes. 12 

Q: Have you depended on the income from the land to support your livelihood or 13 

the livelihood of your family? 14 

A: Yes. 15 

Q: Do you have concerns about your sister-in-law being able to selling the land? 16 

A: Well I hope she never has to sell the land but as a farmer who has bought land 17 

before and attended auctions and who is familiar with what factors you consider 18 

when bidding on farm land, I am concerned that if another piece of ground similar 19 

to hers was for sale at the same time and it did not have the pipeline and hers did 20 

that she would have a lower selling price. I think this would be true for pipeline 21 

ground on both the preferred and mainline alternative routes. 22 

Q: Have you thought about whether or not you would be willing to pay the same 23 

rental payments for the land if the proposed route is approve and the KXL 24 

pipeline goes through the land as you are today without it? 25 

A: Yes, I have thought of it and that concerns me. The owner is my sister-in-law 26 

which makes that even more difficult but as a business owner and farmer I have to 27 

also control my costs and risks the best I can. For instance, if there are damages to 28 

crops and loss in yields, I need to take that real possibility into account. I need to 29 
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factor in the likelihood of deferred payment or no payment or even budgeting in 1 

legal expenses to fight about damages caused by the pipeline. These are all real 2 

world things that have and do occur. I just don’t know if I could agree to carry on 3 

with the same payment arrangements if the land were to change so dramatically as 4 

it would if a major oil pipeline is present.  5 

Q: Was your sister-in-law or an entity for which she is a member, shareholder, 6 

or director previously sued by TransCanada Keystone Pipeline, LP? 7 

A: Yes, in 2015.  TransCanada Keystone Pipeline LP sued her by filing a petition for 8 

condemnation against her land so it could place its proposed pipeline within an 9 

easement that it wanted to take from her. 10 

Q: Did she defend herself and the land in that condemnation action? 11 

A: Yes. She hired lawyers to defend and protect us and we helped with the legal fees 12 

and expenses actually incurred in her and our collective resistance of 13 

TransCanada’s lawsuit. 14 

Q: Has TransCanada reimbursed her or you for any of the expenses or costs for 15 

fees incurred? 16 

A: No, they have not. 17 

Q: Did TransCanada describe what rights it proposed to take related to the 18 

eminent domain property on the land? 19 

A: Yes, they did. 20 

Q: What rights that they proposed to take did they describe? 21 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 22 

operate, and maintain the pipeline and the plant and equipment reasonably 23 

necessary to operate the pipeline, specifically including surveying, laying, 24 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 25 

reconstructing, removing and abandoning one pipeline, together with all fittings,  26 

cathodic protection equipment, pipeline markers, and all their equipment and 27 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 28 

petroleum products, and all by-products thereof.” 29 
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Q: Prior to filing an eminent domain lawsuit, do you believe TransCanada 1 

attempted to negotiate in good faith? 2 

A: No, I do not. 3 

Q: Have you ever reviewed TransCanada’s proposed easement and right-of-way 4 

agreement? 5 

A: Yes. 6 

Q: At the time you reviewed TransCanada’s easement and right-of-way 7 

agreement, did you understand that they would be purchasing a fee title 8 

interest in the property or that they were taking something else? 9 

A: I understood that they proposed to have the power to take both a temporary 10 

construction easement that could last for a certain period of time and then also a 11 

permanent easement which they described to be 50 feet across or in width, and 12 

that would run the entire portion of the property from where a proposed pipeline 13 

would enter the property until where it would exit the property. 14 

Q: Is the document included with your testimony here as Attachment No. 3, a 15 

true and accurate copy of TransCanada’s proposed Easement and Right-of-16 

Way agreement that they included with their condemnation lawsuit? 17 

A: Yes, it is.   18 

Q: What is your understanding of the significance of the Easement and Right-of-19 

Way agreement as proposed by TransCanada? 20 

A: My understanding is that this is the document that will govern all of the rights and 21 

obligations and duties as well as the limitations of what can and cannot be done 22 

and how I and any future landowner and any person I invite to come onto the 23 

property must behave as well as what TransCanada is and is not responsible for 24 

and how they can use the land. 25 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 26 

agreement do you have any concerns about any portions of it or any of the 27 

language either included in the document or missing from the proposed 28 

document? 29 
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A: Yes, I have a number of significant concerns and worries about the document and 1 

how the language included and the language not included potentially negatively 2 

impacts the land, my rights, and thereby potentially negatively impacts my 3 

community and my state.   4 

Q: I would like you to walk the Commissioners through each and every one of 5 

your concerns about TransCanada’s proposed Easement and Right-of-Way 6 

agreement so they can develop an understanding of how that language and 7 

the terms of that contract, in your opinion, potentially negatively impacts you 8 

and the land.  So, if you can start at the beginning of that document and let’s 9 

work our way through it, okay? 10 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 11 

Easement and Right-of-Way agreement and how it negatively could affect the 12 

property rights and my economic interests. 13 

Q. Okay, let’s start with your first concern please. 14 

A: The very first sentence talks about consideration or how much money they will 15 

pay to compensate for all of the known and unknown affects and all of the rights 16 

being given up and for all the things they get to do to the land and for what they 17 

will prevent us from doing on the land and they only will pay a one time at the 18 

signing of the easement agreement. That is a huge problem. 19 

Q: Explain to the Commissioners why that is a problem. 20 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 21 

landowner because they want to have the land forever for use as they see fit so 22 

they can make a daily profit from their customers. As a tenant, I lease the ground 23 

and I pay twice a year every year so periodically and annually. That only makes 24 

sense – that is fair. If I was going to rent a house in town I would typically pay 25 

monthly, every month until I gave up my right to use that house. By TransCanada 26 

getting out on the cheap and paying once in today’s dollars that is monthly, bi-27 

annual, or at least an annual loss in tax revenue collection on the money Terri 28 

would be paid and then pay taxes on and contribute to this state and this country. It 29 
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is money she would be putting back into the local community both spending and 1 

stimulating the local economy and generating more economic activity right here. 2 

Instead TransCanada’s shareholders keep the money and it never finds its way to 3 

Nebraska.  4 

Q: What is your next concern? 5 

A: The first paragraph goes on to say Grantor, which is the landowner, “does hereby 6 

grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a limited 7 

partnership…” and I have no idea who that really is. I have no idea who is forcing 8 

this pipeline on us or who the owners of the entities are, or what are the assets 9 

backing this limited partnership, or who the general partner is, or who all the 10 

limited partners are, and who makes up the ownership of the these partners or the 11 

structure or any of the basic things you would want to know and understand if you 12 

would want to do business with such an outfit. According to TransCanada’s 13 

answer to Interrogatory No. 28, as of the date I signed this testimony, a limited 14 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 15 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 16 

basically nothing. That is really scary since the general partner has the liability but 17 

virtually none of the ownership and who knows if it has any other assets. 18 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 19 

percent clear on exactly who could become the owner of about 275 miles of 20 

Nebraska land? 21 

A:  No. 22 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 23 

percent clear on exactly who will be operating and responsible for 24 

approximately 275 miles of tar sands pipeline underneath and through 25 

Nebraska land? 26 

A:  No. 27 

Q: Okay, let’s continue please with your concerns of the impacts upon the land 28 

and the State of Nebraska of TransCanada’s easement terms. 29 
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A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 1 

called “Grantee”)…” and this concerns me because it would allow the easement to 2 

be transferred or sold to someone or some company or country or who knows what 3 

that we don’t know and who we may not want to do business with. This pipeline 4 

would be a huge asset for TransCanada and if they can sell to the highest bidder 5 

that could have terrible impacts upon all of Nebraska depending upon who may 6 

buy it and I don’t know of any safeguards in place for us or the State to veto or 7 

have any say so in who may own, operate, or be responsible for this pipeline in the 8 

future. 9 

Q: Do you think that type of uncertainty and lack of control over a major piece 10 

of infrastructure crossing our State is in the public interest? 11 

A: No, certainly not, in fact, just the opposite. 12 

Q: What’s next? 13 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 14 

really concerns me. Why does the easement and right-of-way have to be perpetual 15 

and permanent? That is the question myself and my family want an answer to. 16 

Perpetual to me is forever and that doesn’t make sense. 17 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 18 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 19 

data proving there is a perpetual supply of tar sands. I am not aware in 20 

TransCanada’s application where it proves there is a perpetual necessity for this 21 

pipeline. My understanding of energy infrastructure like wind towers is they have 22 

a decommission plan and actually take the towers down when they become 23 

obsolete or no longer needed. Nothing manmade lasts forever. The land however 24 

will, if we are all smart about this, and I want my family or future Nebraska 25 

families to have that land as undisturbed as possible and it is not in my interest or 26 

the public interest of Nebraska to be forced to give up perpetual and permanent 27 

rights in the land for this specific kind of pipeline project. 28 

Q: Okay, what is your next concern? 29 
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A: The easement language includes all these things TransCanada can do and it says 1 

“…abandoning in place…” so they can just leave this pipeline under the ground 2 

until the end of time just sitting there while they are not using it, but we are still 3 

prevented from doing on the land and using the land as we would like. If I owned 4 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 5 

there. It doesn’t make sense and it scares me and it is not in our interest or the 6 

public interest of Nebraska to allow this. 7 

Q: Now it looks like we are ready to go to the second page of the Easement is that 8 

right? 9 

A: Yes. 10 

Q: So now on the second page of the Easement what are your concerns? 11 

A: Here the Easement identifies a 24-month deadline to complete construction of the 12 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 13 

starts to run from the moment “actual pipeline installation activities” begin on 14 

Landowners property. It appears that TransCanada would define this phrase as 15 

needed. It would be wise to explain what types of TransCanada action constitutes  16 

“installation activity” For instance, would the placement and storage of an 17 

excavator or other equipment on or near the Easement property be an activity or 18 

would earth have to be moved before the activity requirement is triggered. This 19 

vague phrase is likely to lead to future disputes and litigation that is not in the best 20 

interest of the welfare of Nebraska and would not protect property interests. The 21 

24-months can also be extended in the case of “force majeure.” My understanding 22 

is that force majeure is often used to insulate a party to a contract when events 23 

occur that are completely out of their control. In TransCanada’s easement this is 24 

expanded to include “without limitation…availability of labor and materials.” 25 

Extending this language to labor and materials is problematic because these are 26 

two variables that TransCanada does have some or significant control over and to 27 

allow extension of the 24-month period over events not truly out of the control of 28 



9 
 

TransCanada and without further provision for compensation for the Landowner is 1 

not conducive to protection of property rights. 2 

Q: Okay, what is your next concern? 3 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 4 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 5 

reasonable costs and expenses” will pay for damages caused but then limits 6 

TransCanada’s liability to certain circumstances. There is no definition of 7 

“commercially reasonable” and no stated right that the Landowner would get to 8 

determine the amounts of cost or expense that is “commercially reasonable.”  9 

TransCanada excepts out from their liability any damages that are caused by 10 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 11 

Landowner. It is understandable that in Landowner were to willfully and 12 

intentionally cause damages to the pipeline that Landowner should be liable. 13 

However, anything short of willful misconduct should be the lability of 14 

TransCanada who is subjecting the pipeline on the Landowner and who is making 15 

a daily profit from that pipeline. When evaluating the impact on property rights of 16 

this provision, you must consider the potentially extremely expensive fight a 17 

Landowner would have over this question of whether or not damage was an act of 18 

negligence. Putting this kind of potential liability upon the Landowner is 19 

incredibly problematic and is detrimental to the protection of property rights. I 20 

don’t think this unilateral power which I can’t do anything about as the landowner 21 

is in the best economic interest of the land in question or the State of Nebraska for 22 

landowners to be treated that way. 23 

Q: Is there any specific event or example you are aware of that makes this 24 

concern more real for you? 25 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 26 

Nemaha County, Nebraska landowner farmers who accidently struck two 27 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 28 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 29 
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negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 1 

copy of the Federal Court Complaint is here as Attachment No. 4. 2 

Q: What is your next concern with the Easement language? 3 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 4 

they choose unless 1) any Landowner use interferes in any way with 5 

TransCanada’s exercise of any of its rights within the Easement, or 2) 6 

TransCanada decides to take any action on the property it deems necessary to 7 

prevent injury, endangerment or interference with anything TransCanada deems 8 

necessary to do on the property. Landowner is also forbidden from excavating 9 

without prior authorization by TransCanada. So my understanding is that 10 

TransCanada will unilaterally determine what Landowner can and can’t do based 11 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 12 

could also completely deny my request to excavate. Further, TransCanada retains 13 

all “privileges necessary or convenient for the full use of the rights” granted to 14 

them in the Easement. Again, TransCanada unilaterally can decide to the 15 

detriment of the property rights of Landowner what TransCanada believes is 16 

necessary or convenient for it. And there is no option for any additional 17 

compensation to landowner for any right exercised by TransCanada that leads to 18 

the removal of trees or plants or vegetation or buildings or structures or facilities 19 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 20 

rights without having to compensate Landowner for such further destruction or 21 

losses are not conducive to the protection of property rights or economic interest. 22 

Q:  What is the next concern you have? 23 

A: The Easement also allows some rights for Landowner but restricts them at the 24 

same time and again at the sole and unilateral decision making of TransCanada. 25 

TransCanada will determine if the actions of Landowner might in anyway 26 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 27 

any appurtenances thereon to the pipeline itself or to their access to the Easement 28 

or within the Easement and TransCanada retains the right at any time, whether 29 
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during growing season or not, to travel “within and along Easement Area on foot 1 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 2 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 3 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 4 

undefined and unilateral restrictions are not conducive to the protection of 5 

property rights or economic interest. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 8 

Landowner’s land any debris of any kind without any input or power of 9 

Landowner to demand an alternative method or location of debris disposal. Such 10 

unilateral powers would negatively affect Landowners property are not conducive 11 

to the protection of property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 14 

“where rock is encountered” mean and why does TransCanada solely get to 15 

determine whether or not this phrase is triggered. This phrase could be used to 16 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 17 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 18 

affect Landowners property are not conducive to the protection of property rights. 19 

A shallow pipeline is much more likely to become a danger and liability in the 20 

future given farming operations and buried irrigation lines and other factors 21 

common to the current typical agricultural uses of the land in question impacted 22 

by TransCanada’s preferred pipeline route. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: There are more vague concepts solely at the determination of TransCanada such as 25 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 26 

possible.” There is nothing here that defines this or provides a mechanism for 27 

documenting or memorializing “pre-construction position” so as to minimize 28 

costly legal battles or wasted Landowner time attempting to recreate the soil 29 
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condition on their fields or pasture. Such unilateral powers would negatively affect 1 

Landowners property are not conducive to the protection of property rights or 2 

economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 5 

appurtenances thereto in place on, under, across, or through Nebraska land at any 6 

time it chooses. There is no provision for Landowner compensation for such 7 

abandonment nor any right for the Landowner to demand removal. Such unilateral 8 

powers would negatively affect Landowners property are not conducive to the 9 

protection of property rights or economic interest. As a lawyer I understand the 10 

importance of terms, of the fine print of contracts, and there simply must be 11 

language that requires TransCanada to pay for any leaks and damage and to 12 

remove the pipeline when it is no longer used. They should have to pay dearly for 13 

what they are doing.  The possibility of contamination is too great to leave it in the 14 

ground for our heirs to deal with. 15 

Q:  What is the next concern you have with the Easement language? 16 

A: TransCanada has the power to unilaterally move or modify the location of any 17 

Easement area whether permanent or temporary at their sole discretion. 18 

Regardless, if Landowner has taken prior steps relative the their property in 19 

preparation or planning of TransCanada’s taking of the initial easement area(s), 20 

the language here does not require TransCanada to compensate the Landowner if 21 

they decide to move the easement anywhere on Landowners property. Such 22 

unilateral powers would negatively affect Landowners property are not conducive 23 

to the protection of property rights or economic interests. 24 

Q:  What is the next concern you have with the Easement language? 25 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 26 

transfer and be applicable to any future owner of the Land in question without the 27 

ability of the future Landowner to modify or negotiation any of the language in 28 

question to which it will be held to comply. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 2 

Easement to any person, company, country, etc. at their sole discretion at anytime 3 

to anyone. This also means that any buyer of the easement could do the same to a 4 

third buyer and so on forever. There is no change of control or sale provision in 5 

place to protect the Landowner or Nebraska or to provide compensation for such 6 

change of control or ownership. It is not conducive to the protection of property 7 

rights or economic interests to allow unilateral unrestricted sale of the Easement 8 

thereby forcing upon the Landowner and our State a new unknown Easement 9 

owner. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are many terms in the Easement that are either confusing or undefined terms 12 

that are without context as to whether or not the Landowner would have any say 13 

so in determining what these terms mean or if the evaluation is solely in 14 

TransCanada’s control. Some of these vague undefined terms are as follows: 15 

i. “pipeline installation activities” 16 

ii. “availability of labor and materials”  17 

iii. “commercially reasonable costs and expenses”  18 

iv. “reasonably anticipated and foreseeable costs and expenses”  19 

v. “yield loss damages” 20 

vi. “diminution in the value of the property”  21 

vii. “substantially same condition”  22 

viii. “an actual or potential hazard”  23 

ix. “efficient”  24 

x. “convenient”  25 

xi. “endangered”  26 

xii. “obstructed”  27 

xiii. “injured”  28 

xiv. “interfered with”  29 
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xv. “impaired”  1 

xvi. “suitable crossings”  2 

xvii. “where rock is encountered”  3 

xviii. “as nearly as practicable”  4 

xix. “pre-construction position”  5 

xx. “pre-construction grade”  6 

xxi. “various engineering factors”    7 

Each one of these above terms and phrases as read in the context of the Easement 8 

could be problematic in many ways. Notably, undefined terms tend to only get 9 

definition in further legal proceedings after a dispute arises and the way the 10 

Easement is drafted, TransCanada has sole power to determine when and if a 11 

particular situation conforms with or triggers rights affected by these terms. For 12 

instance, “yield loss damages” should be specifically defined and spelled out 13 

exactly how the landowner is to be compensated and in what events on the front 14 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 15 

the Landowner is without contractual rights to define these terms or determine 16 

when rights related to them trigger and what the affects may be. 17 

Q: Do you have any other concerns about the Easement language that you can 18 

think of at this time? 19 

A: I reserve the right to discuss any additional concerns that I think of at the time of 20 

my live testimony in August. 21 

Q: Based upon what you have shared with the Commission above regarding 22 

TransCanada’s proposed Easement terms and agreement, do you believe 23 

those to be reasonable or just, under the circumstances of the pipeline’s 24 

impact upon you or the land? 25 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 26 

discussed previously. 27 

Q: As the farmer of the land in question and as the person who knows it better 28 

than anyone else, do you believe that TransCanada offered a just, or fair, 29 
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compensation for all of what they proposed to take so that their tar sands 1 

pipeline could be located across the property? 2 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 3 

offer for all the potential impacts and effects and the rights that are being given up, 4 

and what will be prevented from doing in the future and how their pipeline would 5 

impact the property forever and ever. 6 

Q: Has TransCanada at any time offered annual compensation, such as wind 7 

farm projects do, for the existence of their potential tar sands pipeline across 8 

the property. 9 

A: No, never. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across the land was 12 

in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across the land was 16 

in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Have you at any time ever employed any person other than yourself? 24 

A: Well, yes I have. 25 

Q: Do you believe that the fact that you have, at some point in your life, 26 

employed one or more other persons entitle you to any special treatment or 27 

consideration above and beyond any other Nebraskan that has also employed 28 

one or more persons? 29 
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A: No, of course not. 1 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 2 

have at one point employed another person within this state, entitles you to 3 

preferential treatment or consideration of any kind? 4 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 5 

don’t deserve any special treatment or consideration for that fact. 6 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 7 

crude oil pipeline in its preferred location, or ultimate location across the 8 

state of Nebraska? 9 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 10 

or even bullied around and being made to feel scared that they did not have any 11 

options but to sign whatever papers TransCanada told them they had to. I am 12 

aware of folks being threatened that their land would be taken if they didn’t follow 13 

what TransCanada was saying. I am aware of tactics to get people to sign 14 

easements that I don’t believe have any place in Nebraska or anywhere such as 15 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 16 

landowners and convince them they should sign TransCanada’s easement 17 

agreements. I am aware of older folks and widows or widowers feeling they had 18 

no choice but to sign TransCanada’s Easement and they didn’t know they could 19 

fight or stand up for themselves. From a more practical standpoint, I am worried 20 

that according to their answer to Interrogatory No. 211, TransCanada only owns 21 

and operates one (1) major oil pipeline. They simply do not have the experience 22 

with this type of pipeline and that scares me. There are others but that is what I can 23 

recollect at this time and if I remember more or my recollection is refreshed I will 24 

share those with the Commissioners at the Hearing in August. 25 

Q: Do you have any concern about limitations that the construction of this 26 

proposed pipeline across your affected land would prevent construction of 27 

future structures upon the portion of the land affected by the proposed 28 

easement and immediately surrounding areas? 29 
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A: Well yes, of course I do.  We would not be able to build many, if any, types of 1 

structures directly across or touching the easement, and it would be unwise and I 2 

would be uncomfortable to build anything near the easement for fear of being 3 

blamed in the future should any damage or difficulty result on the property in 4 

regards to the pipeline. 5 

Q: Do you think such a restriction would have economic impacts? 6 

A: Well yes, of course.   7 

Q: How do you think such a restriction would impact you economically? 8 

A: The future of this land may not be exactly how it’s being used as of this moment, 9 

and having the restrictions and limiting my ability to develop the land in certain 10 

ways presents a huge negative economic impact on myself, my family, and any 11 

potential future farmer or owner of the property. Fifty years ago it would have 12 

been hard to imagine all the advances that we have now or how things change. 13 

Because the Easement is forever and TransCanada gets the rights in the land 14 

forever we have to think with a very long term view. By placing their pipeline on 15 

under across and through the land that prevents future development which greatly 16 

negatively impacts future taxes and tax revenue that could have been generated by 17 

the County and State but now will not. When you look at the short blip of 18 

economic activity that the two years of temporary construction efforts may bring, 19 

that is far outweighed by the perpetual and forever loss of opportunity and 20 

restrictions TransCanada is forcing upon us and Nebraska. 21 

Q: Do you have any concerns about the environmental impact of the proposed 22 

pipeline? 23 

A: Yes, I do.   24 

Q: What are some of those concerns? 25 

A: I am concerned that any construction, operation, and/or maintenance of the 26 

proposed Keystone XL Pipeline would have a detrimental impact upon the 27 

environment of the land specifically, as well as the lands near this land and 28 

surrounding the proposed pipeline route. 29 
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Q: Do you have any other environmental concerns? 1 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 2 

construction and/or maintenance and operation. I am concerned about spills and 3 

leaks that TransCanada has had in the past and will have in the future. This could 4 

be catastrophic to my operations or others and to my county and the State. 5 

Q: Do you have any thoughts regarding if there would be an impact upon the 6 

natural resources on or near your property due to the proposed pipeline? 7 

A: Yes, I believe that any construction, operation, and/or maintenance of the 8 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 9 

resources of the land, and the lands near and surrounding the proposed pipeline 10 

route. 11 

Q: Do you have any worries about potential impacts from the proposed pipeline 12 

to the soil of the land, or land near you? 13 

A: Yes, I believe that any construction, operation, and/or maintenance of the 14 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 15 

land, as well as land along and surrounding the proposed pipeline route.  This 16 

includes, but is not limited to, the reasons that we discussed above of disturbing 17 

the soil composition and makeup as it has naturally existed for thousands and 18 

millions of years during the construction process, and any future maintenance or 19 

removal process.  I’m gravely concerned about the fertility and the loss of 20 

economic ability of the property to grow the crops, or grow the grasses, or grow 21 

whatever it is at that time they exist on the property or that I may want to grow in 22 

the future, or that a future owner may want to grow.  The land will never be the 23 

same from as it exists now undisturbed to after it is trenched up for the proposed 24 

pipeline. 25 

Q: Do you have any concerns about the potential impact of the proposed pipeline 26 

upon the groundwater over the land, or surrounding lands? 27 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 28 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 29 
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groundwater of not only under the land, but also near and surrounding the pipeline 1 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 2 

simple and it is simply too valuable to our State and the country to put at 3 

unreasonable risk. 4 

Q: Do you have any concern about the potential impact of the proposed pipeline 5 

upon the surface water on, or near or around the land? 6 

A: Yes, I have significant concerns that any construction, operation, and/or 7 

maintenance of the proposed Keystone XL Pipeline would have detrimental 8 

impact upon the surface water of not only within the property boundary, but along 9 

and near and surrounding the pipeline route, and in fact, across the state of 10 

Nebraska.   11 

Q: Do you have any concern about the potential impacts of the proposed pipeline 12 

upon the wildlife and plants, other than your growing crops on or near the 13 

land? 14 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 15 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 16 

wildlife and the plants, not only that are located on or can be found upon the land, 17 

but also near and along the proposed pipeline route. 18 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 19 

fair market value of the land? 20 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 21 

pipeline underneath and across and through the property will negatively affect the 22 

fair market value at any point in the future, especially at that point in which 23 

someone in my family would need to sell the property.  I do not believe, and 24 

certainly would not be willing to pay, the same price for land that had the pipeline 25 

located on it, versus land that did not.  There are just too many risks, unknowns, 26 

impacts and uncertainties, not to mention all of the rights you give up by the 27 

nature of having the pipeline due to having the easement that we have previously 28 
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discussed, for any reasonable person to think that the existence of the pipeline 1 

would not negatively affect the property’s value. 2 

Q: Have you ever seen the document that’s marked as Attachment No. 5, to your 3 

testimony? 4 

A: Yes, I have. 5 

Q: Where have you seen that before? 6 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    7 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 8 

believe the portion of the alternative route in Nebraska essentially twins or 9 

parallels Keystone I.  10 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 11 

in Attachment No. 5 to your testimony, is in the public interest of Nebraska? 12 

A: No, I do not. 13 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 14 

Application, and as found on Attachment No. 6, here to your testimony, is in 15 

the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe that the Keystone mainline alternative route as shown on 18 

Attachment No. 6 included with your testimony here is a major oil pipeline 19 

route that is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe there is any potential route for the proposed Keystone XL 22 

Pipeline across, within, under, or through the State of Nebraska that is in the 23 

public interest of the citizens of Nebraska? 24 

A: No, I do not. 25 

Q: Why do you hold that belief? 26 

A: Because there simply is no public interest based on all of the factors that I am 27 

aware and that I have read and that I have studied that this Commission is to 28 

consider that would establish that a for-profit foreign-owned pipeline that simply 29 
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crosses Nebraska because we are geographically in the way between where tar 1 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 2 

public interest of Nebraskans. We derive no benefit from this project. It is not for 3 

public use. Nebraska is simply in the way and when all considerations are taken in 4 

there is no net benefit of any kind for Nebraska should this project be placed in our 5 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 6 

the negative impacts and concerns. 7 

Q: What do you think about the applicant, TransCanada’s argument that it’s 8 

preferred route for its proposed Keystone XL Pipeline is in the public interest 9 

of Nebraska because it may bring temporary jobs during the construction 10 

phase to Nebraska? 11 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 12 

temporary or on a permanent basis, don’t come with a project that has all the 13 

potential and foreseeable negative impacts, many of which we have discussed here 14 

and other witnesses throughout the course of this hearing have and will discuss.  If 15 

I decide to hire and employ someone to help me out in my farming or ranching 16 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 17 

to the land or my town or my county or my state.  And I’ve hired someone who is 18 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 19 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 20 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 21 

from TransCanada’s own statements that the jobs numbers they originally touted 22 

were determined to be a minute fraction of the permanent jobs that had been 23 

projected. According to their answer to our Interrogatory No. 191, TransCanada 24 

has created only thirty-four (34) jobs within Nebraska working specifically on 25 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 26 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 27 

Further, according to their answer to Interrogatory No. 199, TransCanada would 28 
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only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 1 

constructed on its Preferred Route or its Mainline Alternative Route. 2 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 3 

because it would cross the land? 4 

A: No, absolutely not.  I am opposed to this project because it is not in the public 5 

interest, neither within my community nor within our state. 6 

Q: Would you be happier if instead of crossing the land, this proposed pipeline 7 

was to cross someone else’s land? 8 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 9 

the fear and anxiety and potential foreseeable risks and negative impacts that this 10 

type of a project carrying this type of product brings foisted upon anyone in this 11 

state or any other state. 12 

Q: Do you think there is any intelligent route for the proposed Keystone XL 13 

Pipeline to cross the state of Nebraska? 14 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 15 

this project anywhere within Nebraska is within the public interest.  However, if 16 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 17 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 18 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 19 

preferred route and the mainline alternative routes are economic liabilities our 20 

state cannot risk. 21 

Q: What do you rely upon to make that statement? 22 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 23 

already exists in that area is reason enough as it is not in our best interest or the 24 

public interests to have more major oil pipelines crisscrossing our state. Second, 25 

they have all the infrastructure already there in terms of relationships with the 26 

counties and local officials and first responders along that route. Third, they have 27 

already obtained easements from all the landowners along that route and have 28 

relationships with them. Fourth, that route avoids our most sensitive soils, the 29 
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sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 1 

Aquifer. Sixth, they have already studied that route and previously offered it as an 2 

alternative. Seventh, it just makes the most sense that as a state we would have 3 

some intelligent policy of energy corridors and co-locating this type of 4 

infrastructure near each other.  5 

Q: Do you have any other concerns you would like to reiterate or can think of at 6 

this time you would like the Commissioners to understand? 7 

A: Yes. I would never buy land with an oil pipeline running under it.  You could 8 

never have underground sprinklers or irrigation which may be the wave of the 9 

future.  We could never put a home on the land because we can’t excavate so it 10 

stops us from freely using the land as we might wish to in the future.  My heirs 11 

will be affected for many decades to come and in a manner that is not even 12 

foreseeable at present. Dirty oil flowing under the land and the contamination of 13 

the land by putting something completely unnatural under the soil and then having 14 

it placed right above the valuable and pristine Ogallala aquifer decreases the value 15 

of the land. It is my understanding that pipelines leak and leak without detection 16 

many times.  How will the Ogallala aquifer ever be cleaned up if there is a leak? 17 

Q: Have you fully expressed each and every opinion, concern, or fact you would 18 

like the Public Service Commissioners to consider in their review of 19 

TransCanada’s Application? 20 

A: No, I have not. I have shared that which I can think of as of the date I signed this 21 

document below but other things may come to me or my memory may be 22 

refreshed and I will add and address those things at the time of the Hearing in 23 

August and address any additional items at that time as is necessary. Additionally, 24 

I have not had an adequate amount of time to receive and review all of 25 

TransCanada’s answers to our discovery and the discovery of others so it was 26 

impossible to competently and completely react to that in my testimony here and I 27 

reserve the right to also address anything related to discovery that has not yet 28 

concluded as of the date I signed this document below. Lastly, certain documents 29 
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requested have not yet been produced by TransCanada and therefore I may have 1 

additional thoughts on those I will also share at the hearing as needed. 2 

Q: What is it that you are requesting the Public Service Commissioners do in 3 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 4 

across Nebraska? 5 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 6 

a temporary job spike that this project may bring to a few counties and beyond the 7 

relatively small amount of taxes this proposed foreign pipeline would possibly 8 

generate.  And, instead think about the perpetual and forever impacts of this 9 

pipeline as it would have on the landowners specifically, first and foremost, but 10 

also thereby upon the entire state of Nebraska, and to determine that neither the 11 

preferred route nor the Keystone mainline alternative route are in the public 12 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 13 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 14 

an application for a route in Nebraska, that the only potential route that would 15 

make any intelligent sense whatsoever would be twinning or near paralleling of 16 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 17 

sense to add yet another major oil pipeline crisscrossing our state creating new 18 

pumping stations, creating new impacts on additional counties and communities 19 

and going through all of the court processes with myself and other landowners like 20 

me when this applicant already has relationships with the landowners, the towns 21 

and the communities along Keystone I, and that Keystone I is firmly outside of the 22 

sand hills and a significantly further portion away from the heart of the Ogallala 23 

Aquifer than the preferred route or the Keystone mainline alternative route. 24 

Q: Are all of your statements in your testimony provided above true and 25 

accurate as of the date you signed this document to the best of your 26 

knowledge? 27 

A: Yes, they are. 28 
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Q: Thank you, I have no further questions at this time and reserve the right to 1 

ask you additional questions at the August 2017 Hearing. 2 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Kimberly Hansen. I am a member of Tree Corners Farm, LLC. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Antelope County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 15 

and or your family? 16 
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A. Yes. 1 

Q: Do you earn any income from this land? 2 

A: Yes. 3 

Q: Have you depended on the income from your land to support your livelihood 4 

or the livelihood of your family? 5 

A: Yes. 6 

Q: Have you ever in the past or have you thought about in the future leasing all 7 

or a portion of your land in question here? 8 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 9 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 10 

all the restrictions and risks and potential negative impacts to farming or ranching 11 

operations as opposed to land that did not have those same risks. If I was looking 12 

to lease or rent ground I would pay more for comparable non-pipeline land than I 13 

would for comparable pipeline land and I think most folks would think the same 14 

way. This is another negative economic impact that affects the landowner and the 15 

county and the state and will forever and ever should TransCanada’s preferred or 16 

mainline alternative routes be approved. If they were to twin or closely parallel to 17 

Keystone I the vast majority of landowners would be those that already have a 18 

pipeline so there would be considerable less new incremental negative impacts. 19 

Q: Do you have similar concerns about selling the land? 20 

A: Well I hope not to have to sell the land in my lifetime but times change and you 21 

never know what is around the corner and yes I am concerned that if another piece 22 

of ground similar to mine were for sale and it did not have the pipeline and mine 23 

did that I would have a lower selling price. I think this would be true for pipeline 24 

ground on both the preferred and mainline alternative routes. 25 

Q:  What is your intent with your land after you die? 26 

A:  Like I said I hope not to have to sell and I hope that it stay in the family for years 27 

to come but I have thought about getting out if this pipeline were to come through. 28 



3 
 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 1 

Pipeline would cross the land described above and owned by you? 2 

A: Yes. 3 

Q: Were you or an entity for which you are a member, shareholder, or director 4 

previously sued by TransCanada Keystone Pipeline, LP? 5 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 6 

petition for condemnation against our land so it could place its proposed pipeline 7 

within an easement that it wanted to take from us on our land. 8 

Q: Did you defend yourself and your land in that condemnation action? 9 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 10 

and expenses in our resistance of TransCanada’s lawsuit against us. 11 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 12 

incurred? 13 

A: No, they have not. 14 

Q: In its lawsuit against you, did TransCanada identify the amount of your 15 

property that it wanted to take for its proposed pipeline? 16 

A: The lawsuit against us stated they would take the amount of property that is 17 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 18 

and equipment reasonably necessary to operate the pipeline. 19 

Q: Did TransCanada define what they meant by “property that is reasonably 20 

necessary”? 21 

A: No, they did not. 22 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 23 

property portion of your land? 24 

A: Yes, they did. 25 

Q: Did TransCanada describe what rights it proposed to take related to the 26 

eminent domain property on your land? 27 

A: Yes, they did. 28 

Q: What rights that they proposed to take did they describe? 29 
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A: TransCanada stated that the eminent domain property will be used to “lay, relay, 1 

operate, and maintain the pipeline and the plant and equipment reasonably 2 

necessary to operate the pipeline, specifically including surveying, laying, 3 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 4 

reconstructing, removing and abandoning one pipeline, together with all fittings,  5 

cathodic protection equipment, pipeline markers, and all their equipment and 6 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 7 

petroleum products, and all by-products thereof.” 8 

Q: Prior to filing an eminent domain lawsuit to take your land that 9 

TransCanada identified, do you believe they attempted to negotiate in good 10 

faith with you? 11 

A: No, I do not. 12 

Q: Did TransCanada at any time approach you with or deliver to you their 13 

proposed easement and right-of-way agreement? 14 

A: Yes, they did. 15 

Q: At the time you reviewed TransCanada’s easement and right-of-way 16 

agreement, did you understand that they would be purchasing a fee title 17 

interest in your property or that they were taking something else? 18 

A: I understood that they proposed to have the power to take both a temporary 19 

construction easement that could last for a certain period of time and then also a 20 

permanent easement which they described to be 50 feet across or in width, and 21 

that would run the entire portion of my property from where a proposed pipeline 22 

would enter my property until where it would exit the property. 23 

Q: Is the document included with your testimony here as Attachment No. 3, a 24 

true and accurate copy of TransCanada’s proposed Easement and Right-of-25 

Way agreement that they included with their condemnation lawsuit against 26 

you? 27 

A: Yes, it is.   28 
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Q: Have you had an opportunity to review TransCanada’s proposed Easement 1 

and Right-of-Way agreement? 2 

A: Yes, I have. 3 

Q: What is your understanding of the significance of the Easement and Right-of-4 

Way agreement as proposed by TransCanada? 5 

A: My understanding is that this is the document that will govern all of the rights and 6 

obligations and duties as well as the limitations of what I can and cannot do and 7 

how I and any future landowner and any person I invite to come onto my property 8 

must behave as well as what TransCanada is and is not responsible for and how 9 

they can use my land. 10 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 11 

agreement do you have any concerns about any portions of it or any of the 12 

language either included in the document or missing from the proposed 13 

document? 14 

A: Yes, I have a number of significant concerns and worries about the document and 15 

how the language included and the language not included potentially negatively 16 

impacts my land and thereby potentially negatively impacts my community and 17 

my state.   18 

Q: I would like you to walk the Commissioners through each and every one of 19 

your concerns about TransCanada’s proposed Easement and Right-of-Way 20 

agreement so they can develop an understanding of how that language and 21 

the terms of that contract, in your opinion, potentially negatively impacts you 22 

and your land.  So, if you can start at the beginning of that document and 23 

let’s work our way through it, okay? 24 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 25 

Easement and Right-of-Way agreement and how it negatively could affect my 26 

property rights and my economic interests. 27 

Q. Okay, let’s start with your first concern please. 28 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of about 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4. 17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative to their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at anytime 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined and ambiguous terms are 26 

as follows: 27 

i. “pipeline installation activities” 28 

ii. “availability of labor and materials”  29 
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iii. “commercially reasonable costs and expenses”  1 

iv. “reasonably anticipated and foreseeable costs and expenses”  2 

v. “yield loss damages” 3 

vi. “diminution in the value of the property”  4 

vii. “substantially same condition”  5 

viii. “an actual or potential hazard”  6 

ix. “efficient”  7 

x. “convenient”  8 

xi. “endangered”  9 

xii. “obstructed”  10 

xiii. “injured”  11 

xiv. “interfered with”  12 

xv. “impaired”  13 

xvi. “suitable crossings”  14 

xvii. “where rock is encountered”  15 

xviii. “as nearly as practicable”  16 

xix. “pre-construction position”  17 

xx. “pre-construction grade”  18 

xxi. “various engineering factors”    19 

Each one of these above terms and phrases as read in the context of the Easement 20 

could be problematic in many ways. Notably, undefined terms tend to only get 21 

definition in further legal proceedings after a dispute arises and the way the 22 

Easement is drafted, TransCanada has sole power to determine when and if a 23 

particular situation conforms with or triggers rights affected by these terms. For 24 

instance, “yield loss damages” should be specifically defined and spelled out 25 

exactly how the landowner is to be compensated and in what events on the front 26 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 27 

the Landowner is without contractual rights to define these terms or determine 28 

when rights related to them trigger and what the affects may be. 29 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement?  3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 19 

crude oil pipeline in its preferred location, or ultimate location across the 20 

state of Nebraska? 21 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 22 

or even bullied around and being made to feel scared that they did not have any 23 

options but to sign whatever papers TransCanada told them they had to. I am 24 

aware of folks being threatened that their land would be taken if they didn’t follow 25 

what TransCanada was saying. I am aware of tactics to get people to sign 26 

easements that I don’t believe have any place in Nebraska or anywhere such as 27 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 28 

landowners and convince them they should sign TransCanada’s easement 29 
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agreements. I am aware of older folks and widows or widowers feeling they had 1 

no choice but to sign TransCanada’s Easement and they didn’t know they could 2 

fight or stand up for themselves. From a more practical standpoint, I am worried 3 

that according to their answer to our Interrogatory No. 211, TransCanada only 4 

owns and operates one (1) major oil pipeline. They simply do not have the 5 

experience with this type of pipeline and that scares me. There are others but that 6 

is what I can recollect at this time and if I remember more or my recollection is 7 

refreshed I will share those with the Commissioners at the Hearing in August. 8 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 9 

landowner is reasonable or just? 10 

A: No, I do not. 11 

Q: Do you have any concern about limitations that the construction of this 12 

proposed pipeline across your affected land would prevent construction of 13 

future structures upon the portion of your land affected by the proposed 14 

easement and immediately surrounding areas? 15 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 16 

structures directly across or touching the easement, and it would be unwise and I 17 

would be uncomfortable to build anything near the easement for fear of being 18 

blamed in the future should any damage or difficulty result on my property in 19 

regards to the pipeline. 20 

Q: Do you think such a restriction would impact you economically? 21 

A: Well yes, of course.   22 

Q: How do you think such a restriction would impact you economically? 23 

A: The future of this land may not be exactly how it’s being use as of this moment, 24 

and having the restrictions and limiting my ability to develop my land in certain 25 

ways presents a huge negative economic impact on myself, my family, and any 26 

potential future owner of the property. You have no idea how I or the future own 27 

may want to use this land in the future or the other land across Nebraska 28 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 29 
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ago it would have been hard to imagine all the advances that we have now or how 1 

things change. Because the Easement is forever and TransCanada gets the rights in 2 

my land forever we have to think with a very long term view. By placing their 3 

pipeline on under across and through my land that prevents future development 4 

which greatly negatively impacts future taxes and tax revenue that could have 5 

been generated by the County and State but now will not. When you look at the 6 

short blip of economic activity that the two years of temporary construction efforts 7 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 8 

and restrictions TransCanada is forcing upon us and Nebraska. The terms of the 9 

easement must be addressed in order for the Commission to truly consider 10 

property rights, economic interests, the welfare of Nebraska, and the balancing of 11 

the proposed routes against all they will affect and impact. 12 

Q: Do you have any concerns about the environmental impact of the proposed 13 

pipeline? 14 

A: Yes, I do.   15 

Q: What are some of those concerns? 16 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 17 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 18 

a detrimental impact upon the environment of my land specifically, as well as the 19 

lands near my land and surrounding the proposed pipeline route. 20 

Q: Do you have any other environmental concerns? 21 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 22 

construction and/or maintenance and operation. I am concerned about spills and 23 

leaks that TransCanada has had in the past and will have in the future. This could 24 

be catastrophic to my operations or others and to my county and the State. 25 

Q: Do you have any thoughts regarding if there would be an impact upon the 26 

natural resources on or near your property due to the proposed pipeline? 27 

A: Yes, I believe that any construction, operation, and/or maintenance of the 28 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 29 
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resources of my land, and the lands near and surrounding the proposed pipeline 1 

route. 2 

Q: Do you have any worries about potential impacts from the proposed pipeline 3 

to the soil of your land, or land near you? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 6 

land, as well as land along and surrounding the proposed pipeline route.  This 7 

includes, but is not limited to, the reasons that we discussed above of disturbing 8 

the soil composition and makeup as it has naturally existed for thousands and 9 

millions of years during the construction process, and any future maintenance or 10 

removal process.  I’m gravely concerned about the fertility and the loss of 11 

economic ability of my property to grow the crops, or grow the grasses, or grow 12 

whatever it is at that time they exist on my property or that I may want to grow in 13 

the future, or that a future owner may want to grow.  The land will never be the 14 

same from as it exists now undisturbed to after it is trenched up for the proposed 15 

pipeline. 16 

Q: Do you have any concerns about the potential impact of the proposed pipeline 17 

upon the groundwater over your land, or surrounding lands? 18 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 19 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 20 

groundwater of not only under my land, but also near and surrounding the pipeline 21 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 22 

simple and it is simply too valuable to our State and the country to put at 23 

unreasonable risk. 24 

Q: Do you have any concern about the potential impact of the proposed pipeline 25 

upon the surface water on, or near or around your land? 26 

A: Yes, I have significant concerns that any construction, operation, and/or 27 

maintenance of the proposed Keystone XL Pipeline would have detrimental 28 

impact upon the surface water of not only within my property boundary, but along 29 
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and near and surrounding the pipeline route, and in fact, across the state of 1 

Nebraska.   2 

Q: Do you have any concern about the potential impacts of the proposed pipeline 3 

upon the wildlife and plants, other than your growing crops on or near your 4 

land? 5 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 6 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 7 

wildlife and the plants, not only that are located on or can be found upon my land, 8 

but also near and along the proposed pipeline route. 9 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 10 

fair market value of your land? 11 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 12 

pipeline underneath and across and through my property will negatively affect the 13 

fair market value at any point in the future, especially at that point in which I 14 

would need to sell the property, or someone in my family would need to sell the 15 

property.  I do not believe, and certainly would not be willing to pay, the same 16 

price for land that had the pipeline located on it, versus land that did not.  I hope 17 

there is never a point where I’m in a position where I have to sell and have to 18 

realize as much value as I can out of my land.  But because it is my single largest 19 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 20 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 21 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 22 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 23 

not to mention all of the rights you give up by the nature of having the pipeline 24 

due to having the easement that we have previously discussed, for any reasonable 25 

person to think that the existence of the pipeline would not negatively affect my 26 

property’s value. 27 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 28 

testimony? 29 
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A: Yes, I have. 1 

Q: Where have you seen that before? 2 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    3 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 4 

believe the portion of the alternative route in Nebraska essentially twins or 5 

parallels Keystone I.  6 

Q: Do you believe the portion of the proposed pipeline within Nebraska as found 7 

in Attachment No. 6 to your testimony, is in the public interest of Nebraska? 8 

A: No, I do not. 9 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 10 

Application, and as found on Attachment No. 7, here to your testimony, is in 11 

the public interest of Nebraska? 12 

A: No, I do not. 13 

Q: Do you believe that the Keystone mainline alternative route as shown on 14 

Attachment No. 7 included with your testimony here is a major oil pipeline 15 

route that is in the public interest of Nebraska? 16 

A: No, I do not. 17 

Q: Do you believe there is any potential route for the proposed Keystone XL 18 

Pipeline across, within, under, or through the State of Nebraska that is in the 19 

public interest of the citizens of Nebraska? 20 

A: No, I do not. 21 

Q: Why do you hold that belief? 22 

A: Because there simply is no public interest based on all of the factors that I am 23 

aware and that I have read and that I have studied that this Commission is to 24 

consider that would establish that a for-profit foreign-owned pipeline that simply 25 

crosses Nebraska because we are geographically in the way between where tar 26 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 27 

public interest of Nebraskans. We derive no benefit from this project. It is not for 28 

public use. Nebraska is simply in the way and when all considerations are taken in 29 
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there is no net benefit of any kind for Nebraska should this project be placed in our 1 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 2 

the negative impacts and concerns. 3 

Q: What do you think about the applicant, TransCanada’s argument that it’s 4 

preferred route for its proposed Keystone XL Pipeline is in the public interest 5 

of Nebraska because it may bring temporary jobs during the construction 6 

phase to Nebraska? 7 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 8 

temporary or on a permanent basis, don’t come with a project that has all the 9 

potential and foreseeable negative impacts, many of which we have discussed here 10 

and other witnesses throughout the course of this hearing have and will discuss.  If 11 

I decide to hire and employ someone to help me out in my farming or ranching 12 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 13 

to my land or my town or my county or my state.  And I’ve hired someone who is 14 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 15 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 16 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 17 

from TransCanada’s own statements that the jobs numbers they originally touted 18 

were determined to be a minute fraction of the permanent jobs that had been 19 

projected. According to their answer to our Interrogatory No. 191, TransCanada 20 

has created only thirty-four (34) jobs within Nebraska working specifically on 21 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 22 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 23 

Further, according to their answer to Interrogatory No. 199, TransCanada would 24 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 25 

constructed on its Preferred Route or its Mainline Alternative Route. 26 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 27 

because it would cross your land? 28 
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A: No, absolutely not.  I am opposed to this project because it is not in the public 1 

interest, neither within my community nor within our state. 2 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 3 

was to cross someone else’s land? 4 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 5 

the fear and anxiety and potential foreseeable risks and negative impacts that this 6 

type of a project carrying this type of product brings foisted upon anyone in this 7 

state or any other state. 8 

Q: Do you think there is any intelligent route for the proposed Keystone XL 9 

Pipeline to cross the state of Nebraska? 10 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 11 

this project anywhere within Nebraska is within the public interest.  However, if 12 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 13 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 14 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 15 

preferred route and the mainline alternative routes are economic liabilities our 16 

state cannot risk. 17 

Q: What do you rely upon to make that statement? 18 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 19 

already exists in that area is reason enough as it is not in our best interest or the 20 

public interests to have more major oil pipelines crisscrossing our state. Second, 21 

they have all the infrastructure already there in terms of relationships with the 22 

counties and local officials and first responders along that route. Third, they have 23 

already obtained easements from all the landowners along that route and have 24 

relationships with them. Fourth, that route avoids our most sensitive soils, the 25 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 26 

Aquifer. Sixth, they have already studied that route and previously offered it as an 27 

alternative. Seventh, it just makes the most sense that as a state we would have 28 
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some intelligent policy of energy corridors and co-locating this type of 1 

infrastructure near each other. 2 

Q: Do you have any other concerns you would like to reiterate or can think of at 3 

this time you would like the Commissioners to understand? 4 

A: Yes. I have concerns first and foremost, what is it really carrying? It the material 5 

hazardous or contain explosives? This leads to another concern; the shallow depth 6 

of the trench, and our high water table, especially in the Spring, whereas you dig a 7 

post hole, and get water. Crop loss is one of many economic concerns, as well as 8 

decline in value of both quarters of land it bisects.  Soil erosion and contamination 9 

of soil are another two factors to consider. Water pollution is a huge worry, for all 10 

number of reasons. Diversion of the ground water in fields and subsoil can affect 11 

the whole field of crops. Loss of wildlife habitat. They have already lost too much 12 

of their living space. The safety of anyone farming the land is in question as well. 13 

The aesthetics of the farmland is negatively affected as well. 14 

Q: Have you fully expressed each and every opinion, concern, or fact you would 15 

like the Public Service Commissioners to consider in their review of 16 

TransCanada’s Application? 17 

A: No, I have not. I have shared that which I can think of as of the date I signed this 18 

document below but other things may come to me or my memory may be 19 

refreshed and I will add and address those things at the time of the Hearing in 20 

August and address any additional items at that time as is necessary. Additionally, 21 

I have not had an adequate amount of time to receive and review all of 22 

TransCanada’s answers to our discovery and the discovery of others so it was 23 

impossible to competently and completely react to that in my testimony here and I 24 

reserve the right to also address anything related to discovery that has not yet 25 

concluded as of the date I signed this document below. Lastly, certain documents 26 

requested have not yet been produced by TransCanada and therefore I may have 27 

additional thoughts on those I will also share at the hearing as needed. 28 
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Q: What is it that you are requesting the Public Service Commissioners do in 1 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 2 

across Nebraska? 3 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 4 

a temporary job spike that this project may bring to a few counties and beyond the 5 

relatively small amount of taxes this proposed foreign pipeline would possibly 6 

generate.  And, instead think about the perpetual and forever impacts of this 7 

pipeline as it would have on the landowners specifically, first and foremost, but 8 

also thereby upon the entire state of Nebraska, and to determine that neither the 9 

preferred route nor the Keystone mainline alternative route are in the public 10 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 11 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 12 

an application for a route in Nebraska, that the only potential route that would 13 

make any intelligent sense whatsoever would be twinning or near paralleling of 14 

the proposed KXL with the existing Keystone I  pipeline. The point of including 15 

Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 16 

considered by TransCanada before. It simply does not make sense to add yet 17 

another major oil pipeline crisscrossing our state creating new pumping stations, 18 

creating new impacts on additional counties and communities and going through 19 

all of the court processes with myself and other landowners like me when this 20 

applicant already has relationships with the landowners, the towns and the 21 

communities along Keystone I, and that Keystone I is firmly outside of the sand 22 

hills and a significantly further portion away from the heart of the Ogallala 23 

Aquifer than the preferred route or the Keystone mainline alternative route. 24 

Q: Are all of your statements in your testimony provided above true and 25 

accurate as of the date you signed this document to the best of your 26 

knowledge? 27 

A: Yes, they are. 28 
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Q: Thank you, I have no further questions at this time and reserve the right to 1 

ask you additional questions at the August 2017 Hearing. 2 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Terri Harrington. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in York County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 

A: I am a lawyer. 16 
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Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 1 

and or your family? 2 

A. Yes. 3 

Q:  For the land that would be affected and impacted by the proposed KXL tar 4 

sands pipeline give the Commissioners a sense how long the land has been in 5 

your family and a little history of the land. 6 

A: My land has been in my family for generations. My family has built a solar clean 7 

energy barn on the proposed route. We have had land worked with heavy 8 

machinery before and it has always caused it to be much less tillable and 9 

productive. The value of my land would be decreased by having  all the natural 10 

flora and fauna disturbed and the  heavy equipment would destroy and compact 11 

the soil.   12 

Q: Do you earn any income from this land? 13 

A: Yes. 14 

Q: Have you depended on the income from your land to support your livelihood 15 

or the livelihood of your family? 16 

A: Yes. 17 

Q: Have you ever in the past or have you thought about in the future leasing all 18 

or a portion of your land in question here? 19 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 20 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 21 

all the restrictions and risks and potential negative impacts to farming or ranching 22 

operations as opposed to land that did not have those same risks. If I was looking 23 

to lease or rent ground I would pay more for comparable non-pipeline land than I 24 

would for comparable pipeline land and I think most folks would think the same 25 

way. This is another negative economic impact that affects the landowner and the 26 

county and the state and will forever and ever should TransCanada’s preferred or 27 

mainline alternative routes be approved. If they were to twin or closely parallel to 28 
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Keystone I the vast majority of landowners would be those that already have a 1 

pipeline so there would be considerable less new incremental negative impacts. 2 

Q: Do you have similar concerns about selling the land? 3 

A: Well I hope not to have to sell the land in my lifetime but times change and you 4 

never know what is around the corner and yes I am concerned that if another piece 5 

of ground similar to mine were for sale and it did not have the pipeline and mine 6 

did that I would have a lower selling price. I think this would be true for pipeline 7 

ground on both the preferred and mainline alternative routes. 8 

Q:  What is your intent with your land after you die? 9 

A:  Like I said I hope not to have to sell and I hope that it stay in the family for years 10 

to come but I have thought about getting out if this pipeline were to come through. 11 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 12 

Pipeline would cross the land described above and owned by you? 13 

A: Yes. 14 

Q: Were you or an entity for which you are a member, shareholder, or director 15 

previously sued by TransCanada Keystone Pipeline, LP? 16 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 17 

petition for condemnation against our land so it could place its proposed pipeline 18 

within an easement that it wanted to take from us on our land. 19 

Q: Did you defend yourself and your land in that condemnation action? 20 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 21 

and expenses in our resistance of TransCanada’s lawsuit against us. 22 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 23 

incurred? 24 

A: No, they have not. 25 

Q: In its lawsuit against you, did TransCanada identify the amount of your 26 

property that it wanted to take for its proposed pipeline? 27 
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A: The lawsuit against us stated they would take the amount of property that is 1 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 2 

and equipment reasonably necessary to operate the pipeline. 3 

Q: Did TransCanada define what they meant by “property that is reasonably 4 

necessary”? 5 

A: No, they did not. 6 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 7 

property portion of your land? 8 

A: Yes, they did. 9 

Q: Did TransCanada describe what rights it proposed to take related to the 10 

eminent domain property on your land? 11 

A: Yes, they did. 12 

Q: What rights that they proposed to take did they describe? 13 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 14 

operate, and maintain the pipeline and the plant and equipment reasonably 15 

necessary to operate the pipeline, specifically including surveying, laying, 16 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 17 

reconstructing, removing and abandoning one pipeline, together with all fittings,  18 

cathodic protection equipment, pipeline markers, and all their equipment and 19 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 20 

petroleum products, and all by-products thereof.” 21 

Q: Prior to filing an eminent domain lawsuit to take your land that 22 

TransCanada identified, do you believe they attempted to negotiate in good 23 

faith with you? 24 

A: No, I do not. 25 

Q: Did TransCanada at any time approach you with or deliver to you their 26 

proposed easement and right-of-way agreement? 27 

A: Yes, they did. 28 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 1 

agreement, did you understand that they would be purchasing a fee title 2 

interest in your property or that they were taking something else? 3 

A: I understood that they proposed to have the power to take both a temporary 4 

construction easement that could last for a certain period of time and then also a 5 

permanent easement which they described to be 50 feet across or in width, and 6 

that would run the entire portion of my property from where a proposed pipeline 7 

would enter my property until where it would exit the property. 8 

Q: Is the document included with your testimony here as Attachment No. 3, a 9 

true and accurate copy of TransCanada’s proposed Easement and Right-of-10 

Way agreement that they included with their condemnation lawsuit against 11 

you? 12 

A: Yes, it is.   13 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 14 

and Right-of-Way agreement? 15 

A: Yes, I have. 16 

Q: What is your understanding of the significance of the Easement and Right-of-17 

Way agreement as proposed by TransCanada? 18 

A: My understanding is that this is the document that will govern all of the rights and 19 

obligations and duties as well as the limitations of what I can and cannot do and 20 

how I and any future landowner and any person I invite to come onto my property 21 

must behave as well as what TransCanada is and is not responsible for and how 22 

they can use my land. 23 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 24 

agreement do you have any concerns about any portions of it or any of the 25 

language either included in the document or missing from the proposed 26 

document? 27 

A: Yes, I have a number of significant concerns and worries about the document and 28 

how the language included and the language not included potentially negatively 29 
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impacts my land and thereby potentially negatively impacts my community and 1 

my state.   2 

Q: I would like you to walk the Commissioners through each and every one of 3 

your concerns about TransCanada’s proposed Easement and Right-of-Way 4 

agreement so they can develop an understanding of how that language and 5 

the terms of that contract, in your opinion, potentially negatively impacts you 6 

and your land.  So, if you can start at the beginning of that document and 7 

let’s work our way through it, okay? 8 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 9 

Easement and Right-of-Way agreement and how it negatively could affect my 10 

property rights and my economic interests. 11 

Q. Okay, let’s start with your first concern please. 12 

A: The very first sentence talks about consideration or how much money they will 13 

pay to compensate me for all of the known and unknown affects and all of the 14 

rights I am giving up and for all the things they get to do to my land and for what 15 

they will prevent me from doing on my land and they only will pay me one time at 16 

the signing of the easement agreement. That is a huge problem. 17 

Q: Explain to the Commissioners why that is a problem. 18 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 19 

landowner because they want to have my land forever for use as they see fit so 20 

they can make a daily profit from their customers. If I was to lease ground from 21 

my neighbor I would typically pay twice a year every year as long as they granted 22 

me the rights to use their land. That only makes sense – that is fair. If I was going 23 

to rent a house in town I would typically pay monthly, every month until I gave up 24 

my right to use that house. By TransCanada getting out on the cheap and paying 25 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 26 

revenue collection on the money I would be paid and then pay taxes on and 27 

contribute to this state and this country. It is money I would be putting back into 28 

my local community both spending and stimulating the local economy and 29 
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generating more economic activity right here. Instead TransCanada’s shareholders 1 

keep all that money and it never finds its way to Nebraska.  2 

Q: What is your next concern? 3 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 4 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 5 

limited partnership…” and I have no idea who that really is. I have no idea who is 6 

forcing this pipeline on us or who the owners of the entities are, or what are the 7 

assets backing this limited partnership, or who the general partner is, or who all 8 

the limited partners are, and who makes up the ownership of the these partners or 9 

the structure or any of the basic things you would want to know and understand if 10 

you would want to do business with such an outfit. According to TransCanada’s 11 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 12 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 13 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 14 

basically nothing. That is really scary since the general partner has the liability but 15 

virtually none of the ownership and who knows if it has any other assets. 16 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 17 

percent clear on exactly who could become the owner of about 275 miles of 18 

Nebraska land? 19 

A:  No. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who will be operating and responsible for 22 

approximately 275 miles of tar sands pipeline underneath and through 23 

Nebraska land? 24 

A:  No. 25 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 26 

and the State of Nebraska of TransCanada’s easement terms. 27 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 28 

called “Grantee”)…” and this concerns me because it would allow my easement to 29 
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be transferred or sold to someone or some company or country or who knows what 1 

that I don’t know and who we may not want to do business with. This pipeline 2 

would be a huge asset for TransCanada and if they can sell to the highest bidder 3 

that could have terrible impacts upon all of Nebraska depending upon who may 4 

buy it and I don’t know of any safeguards in place for us or the State to veto or 5 

have any say so in who may own, operate, or be responsible for this pipeline in the 6 

future. 7 

Q: Do you think that type of uncertainty and lack of control over a major piece 8 

of infrastructure crossing our State is in the public interest? 9 

A: No, certainly not, in fact, just the opposite. 10 

Q: What’s next? 11 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 12 

really concerns me. Why does the easement and right-of-way have to be perpetual 13 

and permanent? That is the question myself and my family want an answer to. 14 

Perpetual to me is like forever and that doesn’t make sense. 15 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 16 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 17 

data proving there is a perpetual supply of tar sands. I am not aware in 18 

TransCanada’s application where it proves there is a perpetual necessity for this 19 

pipeline. My understanding of energy infrastructure like wind towers is they have 20 

a decommission plan and actually take the towers down when they become 21 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 22 

will, and I want my family or future Nebraska families to have that land as 23 

undisturbed as possible and it is not in my interest or the public interest of 24 

Nebraska to be forced to give up perpetual and permanent rights in the land for 25 

this specific kind of pipeline project. 26 

Q: Okay, what is your next concern? 27 

A: The easement language includes all these things TransCanada can do and it says 28 

“…abandoning in place…” so they can just leave this pipeline under my ground 29 
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until the end of time just sitting there while they are not using it, but I am still 1 

prevented from doing on my land and using my land what I would like. If I owned 2 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 3 

there. It doesn’t make sense and it scares me and it is not in my interest or the 4 

public interest of Nebraska to allow this. 5 

Q: Now it looks like we are ready to go to the second page of the Easement is that 6 

right? 7 

A: Yes. 8 

Q: So now on the second page of the Easement what are your concerns? 9 

A: Here the Easement identifies a 24-month deadline to complete construction of the 10 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 11 

starts to run from the moment “actual pipeline installation activities” begin on 12 

Landowners property. It appears that TransCanada would define this phrase as 13 

needed. It would be wise to explain what types of TransCanada action constitutes  14 

“installation activity” For instance, would the placement and storage of an 15 

excavator or other equipment on or near the Easement property be an activity or 16 

would earth have to be moved before the activity requirement is triggered. This 17 

vague phrase is likely to lead to future disputes and litigation that is not in the best 18 

interest of the welfare of Nebraska and would not protect property interests. The 19 

24-months can also be extended in the case of “force majeure.” My understanding 20 

is that force majeure is often used to insulate a party to a contract when events 21 

occur that are completely out of their control. In TransCanada’s easement this is 22 

expanded to include “without limitation…availability of labor and materials.” 23 

Extending this language to labor and materials is problematic because these are 24 

two variables that TransCanada does have some or significant control over and to 25 

allow extension of the 24-month period over events not truly out of the control of 26 

TransCanada and without further provision for compensation for the Landowner is 27 

not conducive to protection of property rights. 28 

Q: Okay, what is your next concern? 29 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 1 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 2 

reasonable costs and expenses” will pay for damages caused but then limits 3 

TransCanada’s liability to certain circumstances. There is no definition of 4 

“commercially reasonable” and no stated right that the Landowner would get to 5 

determine the amounts of cost or expense that is “commercially reasonable.”  6 

TransCanada excepts out from their liability any damages that are caused by 7 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 8 

Landowner. It is understandable that if the Landowner were to willfully and 9 

intentionally cause damages to the pipeline that Landowner should be liable. 10 

However, anything short of willful misconduct should be the lability of 11 

TransCanada who is subjecting the pipeline on the Landowner and who is making 12 

a daily profit from that pipeline. When evaluating the impact on property rights of 13 

this provision, you must consider the potentially extremely expensive fight a 14 

Landowner would have over this question of whether or not damage was an act of 15 

negligence. Putting this kind of potential liability upon the Landowner is 16 

incredibly problematic and is detrimental to the protection of property rights. I 17 

don’t think this unilateral power which I can’t do anything about as the landowner 18 

is in the best economic interest of the land in question or the State of Nebraska for 19 

landowners to be treated that way. 20 

Q: Is there any specific event or example you are aware of that makes this 21 

concern more real for you? 22 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 23 

Nemaha County, Nebraska landowner farmers who accidently struck two 24 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 25 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 26 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 27 

copy of the Federal Court Complaint is here as Attachment No. 4. 28 

Q: What is your next concern with the Easement language? 29 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 1 

they choose unless 1) any Landowner use interferes in any way with 2 

TransCanada’s exercise of any of its rights within the Easement, or 2) 3 

TransCanada decides to take any action on the property it deems necessary to 4 

prevent injury, endangerment or interference with anything TransCanada deems 5 

necessary to do on the property. Landowner is also forbidden from excavating 6 

without prior authorization by TransCanada. So my understanding is that 7 

TransCanada will unilaterally determine what Landowner can and can’t do based 8 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 9 

could also completely deny my request to excavate. Further, TransCanada retains 10 

all “privileges necessary or convenient for the full use of the rights” granted to 11 

them in the Easement. Again, TransCanada unilaterally can decide to the 12 

detriment of the property rights of Landowner what TransCanada believes is 13 

necessary or convenient for it. And there is no option for any additional 14 

compensation to landowner for any right exercised by TransCanada that leads to 15 

the removal of trees or plants or vegetation or buildings or structures or facilities 16 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 17 

rights without having to compensate Landowner for such further destruction or 18 

losses are not conducive to the protection of property rights or economic interest. 19 

Q:  What is the next concern you have? 20 

A: The Easement also allows some rights for Landowner but restricts them at the 21 

same time and again at the sole and unilateral decision making of TransCanada. 22 

TransCanada will determine if the actions of Landowner might in anyway 23 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 24 

any appurtenances thereon to the pipeline itself or to their access to the Easement 25 

or within the Easement and TransCanada retains the right at any time, whether 26 

during growing season or not, to travel “within and along Easement Area on foot 27 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 28 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 29 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 1 

undefined and unilateral restrictions are not conducive to the protection of 2 

property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 5 

Landowner’s land any debris of any kind without any input or power of 6 

Landowner to demand an alternative method or location of debris disposal. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 11 

“where rock is encountered” mean and why does TransCanada solely get to 12 

determine whether or not this phrase is triggered. This phrase could be used to 13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 14 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 15 

affect Landowners property are not conducive to the protection of property rights. 16 

A shallow pipeline is much more likely to become a danger and liability in the 17 

future given farming operations and buried irrigation lines and other factors 18 

common to the current typical agricultural uses of the land in question impacted 19 

by TransCanada’s preferred pipeline route. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: There are more vague concepts solely at the determination of TransCanada such as 22 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 23 

possible.” There is nothing here that defines this or provides a mechanism for 24 

documenting or memorializing “pre-construction position” so as to minimize 25 

costly legal battles or wasted Landowner time attempting to recreate the soil 26 

condition on their fields or pasture. Such unilateral powers would negatively affect 27 

Landowners property are not conducive to the protection of property rights or 28 

economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 2 

appurtenances thereto in place on, under, across, or through Nebraska land at any 3 

time it chooses. There is no provision for Landowner compensation for such 4 

abandonment nor any right for the Landowner to demand removal. Such unilateral 5 

powers would negatively affect Landowners property are not conducive to the 6 

protection of property rights or economic interest. As a lawyer I understand the 7 

importance of terms, of the fine print of contracts, and there simply must be 8 

language that requires TransCanada to pay for any leaks and damage and to 9 

remove the pipeline when it is no longer used. They should have to pay dearly for 10 

what they are doing.  The possibility of contamination is too great to leave it in the 11 

ground for our heirs to deal with. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: TransCanada has the power to unilaterally move or modify the location of any 14 

Easement area whether permanent or temporary at their sole discretion. 15 

Regardless, if Landowner has taken prior steps relative the their property in 16 

preparation or planning of TransCanada’s taking of the initial easement area(s), 17 

the language here does not require TransCanada to compensate the Landowner if 18 

they decide to move the easement anywhere on Landowners property. Such 19 

unilateral powers would negatively affect Landowners property are not conducive 20 

to the protection of property rights or economic interests. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 23 

transfer and be applicable to an future owner of the Land in question without the 24 

ability of the future Landowner to modify or negotiation any of the language in 25 

question to which it will be held to comply. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 28 

Easement to any person, company, country, etc. at their sole discretion at any time 29 
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to anyone. This also means that any buyer of the easement could do the same to a 1 

third buyer and so on forever. There is no change of control or sale provision in 2 

place to protect the Landowner or Nebraska or to provide compensation for such 3 

change of control or ownership. It is not conducive to the protection of property 4 

rights or economic interests to allow unilateral unrestricted sale of the Easement 5 

thereby forcing upon the Landowner and our State a new unknown Easement 6 

owner. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are many terms in the Easement that are either confusing or undefined terms 9 

that are without context as to whether or not the Landowner would have any say 10 

so in determining what these terms mean or if the evaluation is solely in 11 

TransCanada’s control. Some of these vague undefined terms are as follows: 12 

i. “pipeline installation activities” 13 

ii. “availability of labor and materials”  14 

iii. “commercially reasonable costs and expenses”  15 

iv. “reasonably anticipated and foreseeable costs and expenses”  16 

v. “yield loss damages” 17 

vi. “diminution in the value of the property”  18 

vii. “substantially same condition”  19 

viii. “an actual or potential hazard”  20 

ix. “efficient”  21 

x. “convenient”  22 

xi. “endangered”  23 

xii. “obstructed”  24 

xiii. “injured”  25 

xiv. “interfered with”  26 

xv. “impaired”  27 

xvi. “suitable crossings”  28 

xvii. “where rock is encountered”  29 
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xviii. “as nearly as practicable”  1 

xix. “pre-construction position”  2 

xx. “pre-construction grade”  3 

xxi. “various engineering factors”    4 

Each one of these above terms and phrases as read in the context of the Easement 5 

could be problematic in many ways. Notably, undefined terms tend to only get 6 

definition in further legal proceedings after a dispute arises and the way the 7 

Easement is drafted, TransCanada has sole power to determine when and if a 8 

particular situation conforms with or triggers rights affected by these terms. For 9 

instance, “yield loss damages” should be specifically defined and spelled out 10 

exactly how the landowner is to be compensated and in what events on the front 11 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 12 

the Landowner is without contractual rights to define these terms or determine 13 

when rights related to them trigger and what the affects may be. 14 

Q: Do you have any other concerns about the Easement language that you can 15 

think of at this time? 16 

A: I reserve the right to discuss any additional concerns that I think of at the time of 17 

my live testimony in August. 18 

Q: Based upon what you have shared with the Commission above regarding 19 

TransCanada’s proposed Easement terms and agreement, do you believe 20 

those to be reasonable or just, under the circumstances of the pipeline’s 21 

impact upon you and your land? 22 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 23 

discussed previously. 24 

Q: Did TransCanada ever offer you financial compensation for the rights that 25 

they sought to obtain in your land, and for what they sought to prevent you 26 

and any future land owner of your property from doing in the future? 27 

A: Yes, we received an offer from them. 28 
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Q: As the owner of the land in question and as the person who knows it better 1 

than anyone else, do you believe that TransCanada offered you just, or fair, 2 

compensation for all of what they proposed to take from you so that their tar 3 

sands pipeline could be located across your property? 4 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 5 

offer for all the potential impacts and effects and the rights that I’m giving up, and 6 

what I will be prevented from doing in the future and how their pipeline would 7 

impact my property for ever and ever. 8 

Q: Has TransCanada at any time offered to compensate you annually, such as 9 

wind farm projects do, for the existence of their potential tar sands pipeline 10 

across your property. 11 

A: No, never. 12 

Q: At any time did TransCanada present you with or request that you, as the 13 

owner of the land in question, sign and execute a document called, “Advanced 14 

Release of Damage Claims and Indemnity Agreement?” 15 

A: Yes, they did. 16 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 17 

“Advanced Release of Damage Claims and Indemnity Agreement?  18 

A: Yes, it is. 19 

Q: What was your understanding of that document? 20 

A: When I read that document in the plain language of that document, it was my 21 

understanding that TransCanada was attempting to pay me a very small amount at 22 

that time in order for me to agree to give up my rights to be compensated from 23 

them in the future related to any damage or impact they may have upon my 24 

property “arising out of, in connection with, or alleged to resulted from 25 

construction or surveying over, under or on” my land. 26 

Q: Did you ever sign that document? 27 

A: No, I did not. 28 

Q: Why not? 29 
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A; Because I do not believe that it is fair or just to try to get me to agree to a small 1 

sum of money when I have no idea how bad the impacts or damages that they, or 2 

their contractors, or subcontractors, or other agents or employees, may cause on 3 

my land at any time in the future that resulted from the construction or surveying 4 

or their activities upon my land. 5 

Q: When you reviewed this document, what did it make you feel? 6 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 7 

shield themselves against known and foreseeable impacts that their pipeline, and 8 

the construction of it, would have upon my land.  It made me feel that they knew it 9 

was in their financial interest to pay me as little as possible to prevent me from 10 

ever having the opportunity to seek fair compensation again, and that this must be 11 

based upon their experience of unhappy landowners and situations in other places 12 

where they have built pipelines. 13 

Q: Has TransCanada ever contacted you and specifically asked you if you 14 

thought their proposed location of their proposed pipeline across your land 15 

was in your best interest? 16 

A: No, they have not. 17 

Q: Has TransCanada ever contacted you and specifically asked you if you 18 

thought their proposed location of their proposed pipeline across your land 19 

was in the public interest of the State of Nebraska? 20 

A: No, they have not. 21 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 22 

Takings Clause? 23 

A: Yes, I am. 24 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 25 

an American citizens property? 26 

A: My understanding is that, according to the United States Constitution, that if the 27 

government is going to take land for public use, then in that case, or by taking for 28 
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public use, it can only occur if the private land owner is compensated justly, or 1 

fairly. 2 

Q: Has TransCanada ever contacted you specially to explain the way in which 3 

the public could use its proposed Keystone XL Pipeline? 4 

A: No, they have not. 5 

Q: Can you think of any way in which the public, that is the citizens of the State 6 

of Nebraska, can directly use the proposed TransCanada Keystone XL 7 

Pipeline, as it dissects the State of Nebraska? 8 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 9 

public benefits from this pipeline in any way, how they can use it any way, or how 10 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 11 

that the only reason it’s proposed to come through Nebraska, is that because we 12 

are geographically in the way from between where the privately-owned Tar Sands 13 

are located to where TransCanada wants to ship the Tar Sands to refineries in 14 

Houston, Texas. 15 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 16 

crude petroleum, or oil and petroleum by-products that you would like to 17 

ship in its pipeline? 18 

A: No, it has not. 19 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-20 

products that you, at this time or any time in the future, would desire to place 21 

for transport within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not. 23 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 24 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-25 

products within the proposed TransCanada Keystone XL Pipeline? 26 

A: No, I do not.  I’ve never heard of such a person or company like that. 27 

Q: Do you pay property taxes for the land that would be affected and impacted 28 

at the proposed TransCanada Keystone XL Pipeline? 29 
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A: Yes, I do. 1 

Q: Why do you pay property taxes on that land? 2 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 3 

of that property. 4 

Q: Because you follow the law and pay property taxes, do you believe you 5 

deserve any special consideration or treatment apart from any other person 6 

or company that pays property taxes? 7 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 8 

just what you do. 9 

Q: Do you believe the fact that you pay property taxes entitles you to special 10 

treatment of any kind, or special rights of any kind? 11 

A: No, of course not. 12 

Q: Do you believe the fact that you pay property taxes on your land would be 13 

enough to qualify you to have the power of eminent domain to take land of 14 

your neighbors or other people in your county, or other people across the 15 

state of Nebraska? 16 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 17 

I expect an award for or any type of special consideration. 18 

Q: Have you at any time ever employed any person other than yourself? 19 

A: Well, yes I have. 20 

Q: Do you believe that the fact that you have, at some point in your life, 21 

employed one or more other persons entitle you to any special treatment or 22 

consideration above and beyond any other Nebraskan that has also employed 23 

one or more persons? 24 

A: No, of course not. 25 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 26 

have at one point employed another person within this state, entitles you to 27 

preferential treatment or consideration of any kind? 28 
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A: No, of course not.  If I choose to employ someone that decision is up to me.  I 1 

don’t deserve any special treatment or consideration for that fact. 2 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 3 

crude oil pipeline in its preferred location, or ultimate location across the 4 

state of Nebraska? 5 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 6 

or even bullied around and being made to feel scared that they did not have any 7 

options but to sign whatever papers TransCanada told them they had to. I am 8 

aware of folks being threatened that their land would be taken if they didn’t follow 9 

what TransCanada was saying. I am aware of tactics to get people to sign 10 

easements that I don’t believe have any place in Nebraska or anywhere such as 11 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 12 

landowners and convince them they should sign TransCanada’s easement 13 

agreements. I am aware of older folks and widows or widowers feeling they had 14 

no choice but to sign TransCanada’s Easement and they didn’t know they could 15 

fight or stand up for themselves. From a more practical standpoint, I am worried 16 

that according to their answer to our Interrogatory No. 211, TransCanada only 17 

owns and operates one (1) major oil pipeline. They simply do not have the 18 

experience with this type of pipeline and that scares me. There are others but that 19 

is what I can recollect at this time and if I remember more or my recollection is 20 

refreshed I will share those with the Commissioners at the Hearing in August. 21 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 22 

landowner is reasonable or just? 23 

A: No, I do not. 24 

Q: Do you have any concern about limitations that the construction of this 25 

proposed pipeline across your affected land would prevent construction of 26 

future structures upon the portion of your land affected by the proposed 27 

easement and immediately surrounding areas? 28 



21 
 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 1 

structures directly across or touching the easement, and it would be unwise and I 2 

would be uncomfortable to build anything near the easement for fear of being 3 

blamed in the future should any damage or difficulty result on my property in 4 

regards to the pipeline. 5 

Q: Do you think such a restriction would impact you economically? 6 

A: Well yes, of course.   7 

Q: How do you think such a restriction would impact you economically? 8 

A: The future of this land may not be exactly how it’s being used as of this moment, 9 

and having the restrictions and limiting my ability to develop my land in certain 10 

ways presents a huge negative economic impact on myself, my family, and any 11 

potential future owner of the property. You have no idea how I or the future owner 12 

may want to use this land in the future or the other land across Nebraska 13 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 14 

ago it would have been hard to imagine all the advances that we have now or how 15 

things change. Because the Easement is forever and TransCanada gets the rights in 16 

my land forever we have to think with a very long term view. By placing their 17 

pipeline on under across and through my land that prevents future development 18 

which greatly negatively impacts future taxes and tax revenue that could have 19 

been generated by the County and State but now will not. When you look at the 20 

short blip of economic activity that the two years of temporary construction efforts 21 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 22 

and restrictions TransCanada is forcing upon us and Nebraska. 23 

Q: Do you have any concerns about the environmental impact of the proposed 24 

pipeline? 25 

A: Yes, I do.   26 

Q: What are some of those concerns? 27 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 28 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 29 



22 
 

a detrimental impact upon the environment of my land specifically, as well as the 1 

lands near my land and surrounding the proposed pipeline route. 2 

Q: Do you have any other environmental concerns? 3 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 4 

construction and/or maintenance and operation. I am concerned about spills and 5 

leaks that TransCanada has had in the past and will have in the future. This could 6 

be catastrophic to my operations or others and to my county and the State. 7 

Q: Do you have any thoughts regarding if there would be an impact upon the 8 

natural resources on or near your property due to the proposed pipeline? 9 

A: Yes, I believe that any construction, operation, and/or maintenance of the 10 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 11 

resources of my land, and the lands near and surrounding the proposed pipeline 12 

route. 13 

Q: Do you have any worries about potential impacts from the proposed pipeline 14 

to the soil of your land, or land near you? 15 

A: Yes, I believe that any construction, operation, and/or maintenance of the 16 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 17 

land, as well as land along and surrounding the proposed pipeline route.  This 18 

includes, but is not limited to, the reasons that we discussed above of disturbing 19 

the soil composition and makeup as it has naturally existed for thousands and 20 

millions of years during the construction process, and any future maintenance or 21 

removal process.  I’m gravely concerned about the fertility and the loss of 22 

economic ability of my property to grow the crops, or grow the grasses, or grow 23 

whatever it is at that time they exist on my property or that I may want to grow in 24 

the future, or that a future owner may want to grow.  The land will never be the 25 

same from as it exists now undisturbed to after it is trenched up for the proposed 26 

pipeline. 27 

Q: Do you have any concerns about the potential impact of the proposed pipeline 28 

upon the groundwater over your land, or surrounding lands? 29 
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A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 1 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 2 

groundwater of not only under my land, but also near and surrounding the pipeline 3 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 4 

simple and it is simply too valuable to our State and the country to put at 5 

unreasonable risk. 6 

Q: Do you have any concern about the potential impact of the proposed pipeline 7 

upon the surface water on, or near or around your land? 8 

A: Yes, I have significant concerns that any construction, operation, and/or 9 

maintenance of the proposed Keystone XL Pipeline would have detrimental 10 

impact upon the surface water of not only within my property boundary, but along 11 

and near and surrounding the pipeline route, and in fact, across the state of 12 

Nebraska.   13 

Q: Do you have any concern about the potential impacts of the proposed pipeline 14 

upon the wildlife and plants, other than your growing crops on or near your 15 

land? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

wildlife and the plants, not only that are located on or can be found upon my land, 19 

but also near and along the proposed pipeline route. 20 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 21 

fair market value of your land? 22 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 23 

pipeline underneath and across and through my property will negatively affect the 24 

fair market value at any point in the future, especially at that point in which I 25 

would need to sell the property, or someone in my family would need to sell the 26 

property.  I do not believe, and certainly would not be willing to pay, the same 27 

price for land that had the pipeline located on it, versus land that did not.  I hope 28 

there is never a point where I’m in a position where I have to sell and have to 29 
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realize as much value as I can out of my land.  But because it is my single largest 1 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 2 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 3 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 4 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 5 

not to mention all of the rights you give up by the nature of having the pipeline 6 

due to having the easement that we have previously discussed, for any reasonable 7 

person to think that the existence of the pipeline would not negatively affect my 8 

property’s value. 9 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 10 

testimony? 11 

A: Yes, I have. 12 

Q: Where have you seen that before? 13 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    14 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 15 

believe the portion of the alternative route in Nebraska essentially twins or 16 

parallels Keystone I.  17 

Q: Do you believe the I-90 corridor alternative route, specifically for the portion 18 

of the proposed pipeline within Nebraska as found in Attachment No. 6 to 19 

your testimony, is in the public interest of Nebraska? 20 

A: No, I do not. 21 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 22 

Application, and as found on Attachment No. 7, here to your testimony, is in 23 

the public interest of Nebraska? 24 

A: No, I do not. 25 

Q: Do you believe that the Keystone mainline alternative route as shown on 26 

Attachment No. 7 included with your testimony here is a major oil pipeline 27 

route that is in the public interest of Nebraska? 28 

A: No, I do not. 29 
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Q: Do you believe there is any potential route for the proposed Keystone XL 1 

Pipeline across, within, under, or through the State of Nebraska that is in the 2 

public interest of the citizens of Nebraska? 3 

A: No, I do not. 4 

Q: Why do you hold that belief? 5 

A: Because there simply is no public interest based on all of the factors that I am 6 

aware and that I have read and that I have studied that this Commission is to 7 

consider that would establish that a for-profit foreign-owned pipeline that simply 8 

crosses Nebraska because we are geographically in the way between where tar 9 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 10 

public interest of Nebraskans. We derive no benefit from this project. It is not for 11 

public use. Nebraska is simply in the way and when all considerations are taken in 12 

there is no net benefit of any kind for Nebraska should this project be placed in our 13 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 14 

the negative impacts and concerns. 15 

Q: What do you think about the applicant, TransCanada’s argument that it’s 16 

preferred route for its proposed Keystone XL Pipeline is in the public interest 17 

of Nebraska because it may bring temporary jobs during the construction 18 

phase to Nebraska? 19 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 20 

temporary or on a permanent basis, don’t come with a project that has all the 21 

potential and foreseeable negative impacts, many of which we have discussed here 22 

and other witnesses throughout the course of this hearing have and will discuss.  If 23 

I decide to hire and employ someone to help me out in my farming or ranching 24 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 25 

to my land or my town or my county or my state.  And I’ve hired someone who is 26 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 27 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 28 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 29 
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from TransCanada’s own statements that the jobs numbers they originally touted 1 

were determined to be a minute fraction of the permanent jobs that had been 2 

projected. According to their answer to our Interrogatory No. 191, TransCanada 3 

has created only thirty-four (34) jobs within Nebraska working specifically on 4 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 5 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 6 

Further, according to their answer to Interrogatory No. 199, TransCanada would 7 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 8 

constructed on its Preferred Route or its Mainline Alternative Route. 9 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 10 

because it would cross your land? 11 

A: No, absolutely not.  I am opposed to this project because it is not in the public 12 

interest, neither within my community nor within our state. 13 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 14 

was to cross someone else’s land? 15 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 16 

the fear and anxiety and potential foreseeable risks and negative impacts that this 17 

type of a project carrying this type of product brings foisted upon anyone in this 18 

state or any other state. 19 

Q: Do you think there is any intelligent route for the proposed Keystone XL 20 

Pipeline to cross the state of Nebraska? 21 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 22 

this project anywhere within Nebraska is within the public interest.  However, if 23 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 24 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 25 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 26 

preferred route and the mainline alternative routes are economic liabilities our 27 

state cannot risk. 28 

Q: What do you rely upon to make that statement? 29 
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A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 1 

already exists in that area is reason enough as it is not in our best interest or the 2 

public interests to have more major oil pipelines crisscrossing our state. Second, 3 

they have all the infrastructure already there in terms of relationships with the 4 

counties and local officials and first responders along that route. Third, they have 5 

already obtained easements from all the landowners along that route and have 6 

relationships with them. Fourth, that route avoids our most sensitive soils, the 7 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 8 

Aquifer. Sixth, they have already studied that route and previously offered it as an 9 

alternative. Seventh, it just makes the most sense that as a state we would have 10 

some intelligent policy of energy corridors and co-locating this type of 11 

infrastructure near each other.  12 

Q: Do you have any other concerns you would like to reiterate or can think of at 13 

this time you would like the Commissioners to understand? 14 

A: Yes. I would never buy land with a pipeline running under it.  You could never 15 

have underground sprinklers or irrigation which may be the wave of the future.  16 

We could never put a home on the land because we can’t excavate so it stops us 17 

from freely using the land as we might wish to in the future.  My heirs will be 18 

affected for many decades to come and in a manner that is not even foreseeable at 19 

present. Dirty oil flowing under my land and the contamination of the land by 20 

putting something completely unnatural under the soil and then having it placed 21 

right above the valuable and pristine Ogallala aquifer decreases the value of my 22 

land. It is my understanding that pipelines leak and leak without detection many 23 

times.  How will the Ogallala aquifer ever be cleaned up if there is a leak? 24 

Q: Have you fully expressed each and every opinion, concern, or fact you would 25 

like the Public Service Commissioners to consider in their review of 26 

TransCanada’s Application? 27 

A: No, I have not. I have shared that which I can think of as of the date I signed this 28 

document below but other things may come to me or my memory may be 29 
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refreshed and I will add and address those things at the time of the Hearing in 1 

August and address any additional items at that time as is necessary. Additionally, 2 

I have not had an adequate amount of time to receive and review all of 3 

TransCanada’s answers to our discovery and the discovery of others so it was 4 

impossible to competently and completely react to that in my testimony here and I 5 

reserve the right to also address anything related to discovery that has not yet 6 

concluded as of the date I signed this document below. Lastly, certain documents 7 

requested have not yet been produced by TransCanada and therefore I may have 8 

additional thoughts on those I will also share at the hearing as needed. 9 

Q: What is it that you are requesting the Public Service Commissioners do in 10 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 11 

across Nebraska? 12 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 13 

a temporary job spike that this project may bring to a few counties and beyond the 14 

relatively small amount of taxes this proposed foreign pipeline would possibly 15 

generate.  And, instead think about the perpetual and forever impacts of this 16 

pipeline as it would have on the landowners specifically, first and foremost, but 17 

also thereby upon the entire state of Nebraska, and to determine that neither the 18 

preferred route nor the Keystone mainline alternative route are in the public 19 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 20 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 21 

an application for a route in Nebraska, that the only potential route that would 22 

make any intelligent sense whatsoever would be twinning or near paralleling of 23 

the proposed KXL with the existing Keystone I  pipeline.  It simply does not make 24 

sense to add yet another major oil pipeline crisscrossing our state creating new 25 

pumping stations, creating new impacts on additional counties and communities 26 

and going through all of the court processes with myself and other landowners like 27 

me when this applicant already has relationships with the landowners, the towns 28 

and the communities along Keystone I, and that Keystone I is firmly outside of the 29 
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sand hills and a significantly further portion away from the heart of the Ogallala 1 

Aquifer than the preferred route or the Keystone mainline alternative route. 2 

Q: Are all of your statements in your testimony provided above true and 3 

accurate as of the date you signed this document to the best of your 4 

knowledge? 5 

A: Yes, they are. 6 

Q: Thank you, I have no further questions at this time and reserve the right to 7 

ask you additional questions at the August 2017 Hearing. 8 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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!( A - Very Shallow Water Depth (Static Water ≤ 10 feet and Total Well Depth ≤ 50 feet bgs) 

XW
B - Shallow Water Depth (Static Water > 10 feet and ≤ 50 feet
and  Total Well Depth ≤ 50 feet bgs)

#* C - Unclear Water Depth (Static Water ≤ 10 feet and Total Well Depth > 50 feet bgs) 
!( D - Unclear Water Depth (Static Water > 10 feet and

≤ 50 feet and Total Well Depth > 50 feet bgs) 
") E - Deep Water Depth (Static Water > 50 feet and Total Well Depth > 50 feet bgs) 

KXL002000
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 
Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
Galen Heckenliable  

 
State of South Dakota ) 
    ) ss. 
Hutchinson County  ) 

 
 
Q: Please state your name. 1 

A: My name is Galen Heckenliable. 2 

Q: Are you familiar with TransCanada’s Keystone I pipeline? 3 

A: Yes, I am. 4 

Q: How are you familiar with it? 5 

A: I own land in South Dakota that the Keystone I pipeline passes under. 6 

Q: What is your home address? 7 

A: 28615 437th Ave. in Menno, South Dakota. 8 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 9 

photo(s) of your land?  10 

A: Yes. 11 

Q: Do you earn any income from your land? 12 

A: Yes. 13 

Q: Were you able to negotiate fair terms of the TransCanada Easement that 14 

governs the rights and responsibility and restrictions of the Keystone I 15 

pipeline on you land? 16 
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A: No. 1 

Q: Have you depended on the income from your land to support your livelihood 2 

or the livelihood of your family? 3 

A: Yes. 4 

Q: Have you had any issues with the TransCanada Keystone I pipeline on your 5 

property? 6 

A: Yes, I have. 7 

Q: Tell the Commission about that please. 8 

A: On April 2nd 2016 TransCanada’s Keystone I pipeline suffered damage and failed 9 

in some way and lead to significant impacts to my land. The first person to 10 

discovery the pipeline break was my neighbor. The local Sherriff’s department 11 

arrived first and about three hours later TransCanada personnel arrived. 12 

Q: When you arrived on site what happened? 13 

A: TransCanada prevented me from entering upon my property. My mailbox is 14 

located by the highway; I was not even permitted by TransCanada to cross my 15 

own land riding my four-wheeler to get my daily mail. I had to drive an extra 2-3 16 

miles around the section line to get my mail and also travel to my employment. 17 

Q: What next do you remember? 18 

A: I remember there being about 150 workers on my land disturbing my land and 19 

preventing me from enjoying and using my land as I wanted. A TransCanada 20 

representative approached me with an offer of $1,000 per week to “rent” my land 21 

for all the vehicles and equipment they needed to park and had brought on my 22 

property. I reluctantly accepted their offer as they led me to believe that was all I 23 

could be compensated – so we reached an agreement, or so I thought. 24 

Q: What did TransCanada say about the 50 foot easement they have on your 25 

property? 26 

A: I was told that when the pipeline has a problem the Easement contract means 27 

nothing and that TransCanada can go anywhere and do anything they want on my 28 

land during such a pipeline breach. This was very frustrating to me and was 29 
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exacerbated by the fact they were all over and on my land for three (3) months day 1 

in and day out until July 2nd 2016. TransCanada left without paying the promised 2 

verbal compensation of damage to property because they said there was no written 3 

agreement. 4 

Q: What did you do about that? 5 

A: Well, they were intruding on my land first of all and disrupting my life and even 6 

despite that we made a deal for the $1,000 a week but I knew I was just the little 7 

guy and had no means to fight with a billion dollar company over the agreement 8 

we reached and they breached. 9 

Q: What did you observed about how TransCanada treated your land was the 10 

worked on it? 11 

A: I witnessed TransCanada having concrete trucks hauling day and night to the site 12 

and just dumping concrete into the trench. The put about 600 yards of concrete in 13 

the trench. I was told by TransCanada to keep it quiet. 14 

Q: Did you have any other concerns about TransCanada’s behavior? 15 

A: Yes. They left the road in terrible condition. The land reclamation process on my 16 

property after cleanup was completed was not good. I wasn’t compensated for my 17 

trees that TransCanada removed. 18 

Q: How has your experience with TransCanada informed your understanding of 19 

the terms and language in your Easement and Right-of-Way agreement? 20 

A: It is critically important to get an Easement that has terms and language that are 21 

very clear and that the Landowner has an opportunity to negotiate terms that 22 

actually protect their property rights and economic interests.   23 

Q: Do you have any other concerns about the Easement language that you can 24 

think of at this time? 25 

A: I reserve the right to discuss any additional concerns that I think of at the time of 26 

my live testimony in August. 27 
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Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 1 

crude oil pipeline in its preferred location, or ultimate location across the 2 

state of Nebraska? 3 

A: Yes, I have significant concerns.  4 

Q: Are all of your statements in your testimony provided above true and 5 

accurate as of the date you signed this document to the best of your 6 

knowledge? 7 

A: Yes, they are. 8 

Q: Thank you, I have no further questions at this time and reserve the right to 9 

ask you additional questions at the August 2017 Hearing. 10 
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 
Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
Jill Hipke in Support of Landowner 

Intervenors 
 

 
State of Nebraska  ) 
    ) ss. 
Holt County   ) 

 
 
Q: Please state your name. 1 

A: My name is Jill Hipke 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 15 

and or your family? 16 
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A. Yes. 1 

Q: Do you earn any income from this land? 2 

A: Yes. 3 

Q: Have you depended on the income from your land to support your livelihood 4 

or the livelihood of your family? 5 

A: Yes. 6 

Q: Have you ever in the past or have you thought about in the future leasing all 7 

or a portion of your land in question here? 8 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 9 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 10 

all the restrictions and risks and potential negative impacts to farming or ranching 11 

operations as opposed to land that did not have those same risks. If I was looking 12 

to lease or rent ground I would pay more for comparable non-pipeline land than I 13 

would for comparable pipeline land and I think most folks would think the same 14 

way. This is another negative economic impact that affects the landowner and the 15 

county and the state and will forever and ever should TransCanada’s preferred or 16 

mainline alternative routes be approved. If they were to twin or closely parallel to 17 

Keystone I the vast majority of landowners would be those that already have a 18 

pipeline so there would be considerable less new incremental negative impacts. 19 

Q: Do you have similar concerns about selling the land? 20 

A: Well I hope not to have to sell the land in my lifetime but times change and you 21 

never know what is around the corner and yes I am concerned that if another piece 22 

of ground similar to mine were for sale and it did not have the pipeline and mine 23 

did that I would have a lower selling price. I think this would be true for pipeline 24 

ground on both the preferred and mainline alternative routes. 25 

Q:  What is your intent with your land after you die? 26 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 27 

to come but I have thought about getting out if this pipeline were to come through. 28 
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Q: Are you aware that the preferred route of TransCanada’s Keystone XL 1 

Pipeline would cross the land described above and owned by you? 2 

A: Yes. 3 

Q: Were you or an entity for which you are a member, shareholder, or director 4 

previously sued by TransCanada Keystone Pipeline, LP? 5 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 6 

petition for condemnation against our land so it could place its proposed pipeline 7 

within an easement that it wanted to take from us on our land. 8 

Q: Did you defend yourself and your land in that condemnation action? 9 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 10 

and expenses in our resistance of TransCanada’s lawsuit against us. 11 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 12 

incurred? 13 

A: No, they have not. 14 

Q: In its lawsuit against you, did TransCanada identify the amount of your 15 

property that it wanted to take for its proposed pipeline? 16 

A: The lawsuit against us stated they would take the amount of property that is 17 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 18 

and equipment reasonably necessary to operate the pipeline. 19 

Q: Did TransCanada define what they meant by “property that is reasonably 20 

necessary”? 21 

A: No, they did not. 22 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 23 

property portion of your land? 24 

A: Yes, they did. 25 

Q: Did TransCanada describe what rights it proposed to take related to the 26 

eminent domain property on your land? 27 

A: Yes, they did. 28 

Q: What rights that they proposed to take did they describe? 29 
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A: TransCanada stated that the eminent domain property will be used to “lay, relay, 1 

operate, and maintain the pipeline and the plant and equipment reasonably 2 

necessary to operate the pipeline, specifically including surveying, laying, 3 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 4 

reconstructing, removing and abandoning one pipeline, together with all fittings,  5 

cathodic protection equipment, pipeline markers, and all their equipment and 6 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 7 

petroleum products, and all by-products thereof.” 8 

Q: Prior to filing an eminent domain lawsuit to take your land that 9 

TransCanada identified, do you believe they attempted to negotiate in good 10 

faith with you? 11 

A: No, I do not. 12 

Q: Did TransCanada at any time approach you with or deliver to you their 13 

proposed easement and right-of-way agreement? 14 

A: Yes, they did. 15 

Q: At the time you reviewed TransCanada’s easement and right-of-way 16 

agreement, did you understand that they would be purchasing a fee title 17 

interest in your property or that they were taking something else? 18 

A: I understood that they proposed to have the power to take both a temporary 19 

construction easement that could last for a certain period of time and then also a 20 

permanent easement which they described to be 50 feet across or in width, and 21 

that would run the entire portion of my property from where a proposed pipeline 22 

would enter my property until where it would exit the property. 23 

Q: Is the document included with your testimony here as Attachment No. 3, a 24 

true and accurate copy of TransCanada’s proposed Easement and Right-of-25 

Way agreement that they included with their condemnation lawsuit against 26 

you? 27 

A: Yes, it is.  28 
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Q: Have you had an opportunity to review TransCanada’s proposed Easement 1 

and Right-of-Way agreement? 2 

A: Yes, I have. 3 

Q: What is your understanding of the significance of the Easement and Right-of-4 

Way agreement as proposed by TransCanada? 5 

A: My understanding is that this is the document that will govern all of the rights and 6 

obligations and duties as well as the limitations of what I can and cannot do and 7 

how I and any future landowner and any person I invite to come onto my property 8 

must behave as well as what TransCanada is and is not responsible for and how 9 

they can use my land. 10 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 11 

agreement do you have any concerns about any portions of it or any of the 12 

language either included in the document or missing from the proposed 13 

document? 14 

A: Yes, I have a number of significant concerns and worries about the document and 15 

how the language included and the language not included potentially negatively 16 

impacts my land and thereby potentially negatively impacts my community and 17 

my state.   18 

Q: I would like you to walk the Commissioners through each and every one of 19 

your concerns about TransCanada’s proposed Easement and Right-of-Way 20 

agreement so they can develop an understanding of how that language and 21 

the terms of that contract, in your opinion, potentially negatively impacts you 22 

and your land.  So, if you can start at the beginning of that document and 23 

let’s work our way through it, okay? 24 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 25 

Easement and Right-of-Way agreement and how it negatively could affect my 26 

property rights and my economic interests. 27 

Q. Okay, let’s start with your first concern please. 28 
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A: The very first sentence talks about consideration or how much money they will 1 

pay to compensate me for all of the known and unknown affects and all of the 2 

rights I am giving up and for all the things they get to do to my land and for what 3 

they will prevent me from doing on my land and they only will pay me one time at 4 

the signing of the easement agreement. That is a huge problem. 5 

Q: Explain to the Commissioners why that is a problem. 6 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 7 

landowner because they want to have my land forever for use as they see fit so 8 

they can make a daily profit from their customers. If I was to lease ground from 9 

my neighbor I would typically pay twice a year every year as long as they granted 10 

me the rights to use their land. That only makes sense – that is fair. If I was going 11 

to rent a house in town I would typically pay monthly, every month until I gave up 12 

my right to use that house. By TransCanada getting out on the cheap and paying 13 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 14 

revenue collection on the money I would be paid and then pay taxes on and 15 

contribute to this state and this country. It is money I would be putting back into 16 

my local community both spending and stimulating the local economy and 17 

generating more economic activity right here. Instead TransCanada’s shareholders 18 

keep all that money and it never finds its way to Nebraska.  19 

Q: What is your next concern? 20 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 21 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 22 

limited partnership…” and I have no idea who that really is. I have no idea who is 23 

forcing this pipeline on us or who the owners of the entities are, or what are the 24 

assets backing this limited partnership, or who the general partner is, or who all 25 

the limited partners are, and who makes up the ownership of the these partners or 26 

the structure or any of the basic things you would want to know and understand if 27 

you would want to do business with such an outfit. According to TransCanada’s 28 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 29 
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liability company called TransCanada Keystone Pipeline GP, LLC is the general 1 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 2 

basically nothing. That is really scary since the general partner has the liability but 3 

virtually none of the ownership and who knows if it has any other assets. 4 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 5 

percent clear on exactly who could become the owner of over 275 miles of 6 

Nebraska land? 7 

A:  No. 8 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 9 

percent clear on exactly who will be operating and responsible for 10 

approximately 275 miles of tar sands pipeline underneath and through 11 

Nebraska land? 12 

A:  No. 13 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 14 

and the State of Nebraska of TransCanada’s easement terms. 15 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 16 

called “Grantee”)…” and this concerns me because it would allow their easement 17 

to be transferred or sold to someone or some company or country or who knows 18 

what that I don’t know and who we may not want to do business with. This 19 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 20 

bidder that could have terrible impacts upon all of Nebraska depending upon who 21 

may buy it and I don’t know of any safeguards in place for us or the State to veto 22 

or have any say so in who may own, operate, or be responsible for this pipeline in 23 

the future. 24 

Q: Do you think that type of uncertainty and lack of control over a major piece 25 

of infrastructure crossing our State is in the public interest? 26 

A: No, certainly not, in fact, just the opposite. 27 

Q: What’s next? 28 
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A: Then it says “…a perpetual permanent easement and right-of-way…” and this 1 

really concerns me. Why does the easement and right-of-way have to be perpetual 2 

and permanent? That is the question myself and my family want an answer to. 3 

Perpetual to me is like forever and that doesn’t make sense. 4 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 5 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 6 

data proving there is a perpetual supply of tar sands. I am not aware in 7 

TransCanada’s application where it proves there is a perpetual necessity for this 8 

pipeline. My understanding of energy infrastructure like wind towers is they have 9 

a decommission plan and actually take the towers down when they become 10 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 11 

will, and I want my family or future Nebraska families to have that land as 12 

undisturbed as possible and it is not in my interest or the public interest of 13 

Nebraska to be forced to give up perpetual and permanent rights in the land for 14 

this specific kind of pipeline project. 15 

Q: Okay, what is your next concern? 16 

A: The easement language includes all these things TransCanada can do and it says 17 

“…abandoning in place…” so they can just leave this pipeline under my ground 18 

until the end of time just sitting there while they are not using it, but I am still 19 

prevented from doing on my land and using my land what I would like. If I owned 20 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 21 

there. It doesn’t make sense and it scares me and it is not in my interest or the 22 

public interest of Nebraska to allow this. 23 

Q: Now it looks like we are ready to go to the second page of the Easement is that 24 

right? 25 

A: Yes. 26 

Q: So now on the second page of the Easement what are your concerns? 27 

A: Here the Easement identifies a 24-month deadline to complete construction of the 28 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 29 
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starts to run from the moment “actual pipeline installation activities” begin on 1 

Landowners property. It appears that TransCanada would define this phrase as 2 

needed. It would be wise to explain what types of TransCanada action constitutes  3 

“installation activity” For instance, would the placement and storage of an 4 

excavator or other equipment on or near the Easement property be an activity or 5 

would earth have to be moved before the activity requirement is triggered. This 6 

vague phrase is likely to lead to future disputes and litigation that is not in the best 7 

interest of the welfare of Nebraska and would not protect property interests. The 8 

24-months can also be extended in the case of “force majeure.” My understanding 9 

is that force majeure is often used to insulate a party to a contract when events 10 

occur that are completely out of their control. In TransCanada’s easement this is 11 

expanded to include “without limitation…availability of labor and materials.” 12 

Extending this language to labor and materials is problematic because these are 13 

two variables that TransCanada does have some or significant control over and to 14 

allow extension of the 24-month period over events not truly out of the control of 15 

TransCanada and without further provision for compensation for the Landowner is 16 

not conducive to protection of property rights. 17 

Q: Okay, what is your next concern? 18 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 19 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 20 

reasonable costs and expenses” will pay for damages caused but then limits 21 

TransCanada’s liability to certain circumstances. There is no definition of 22 

“commercially reasonable” and no stated right that the Landowner would get to 23 

determine the amounts of cost or expense that is “commercially reasonable.”  24 

TransCanada excepts out from their liability any damages that are caused by 25 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 26 

Landowner. It is understandable that if the Landowner were to willfully and 27 

intentionally cause damages to the pipeline that Landowner should be liable. 28 

However, anything short of willful misconduct should be the lability of 29 
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TransCanada who is subjecting the pipeline on the Landowner and who is making 1 

a daily profit from that pipeline. When evaluating the impact on property rights of 2 

this provision, you must consider the potentially extremely expensive fight a 3 

Landowner would have over this question of whether or not damage was an act of 4 

negligence. Putting this kind of potential liability upon the Landowner is 5 

incredibly problematic and is detrimental to the protection of property rights. I 6 

don’t think this unilateral power which I can’t do anything about as the landowner 7 

is in the best economic interest of the land in question or the State of Nebraska for 8 

landowners to be treated that way. 9 

Q: Is there any specific event or example you are aware of that makes this 10 

concern more real for you? 11 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 12 

Nemaha County, Nebraska landowner farmers who accidently struck two 13 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 14 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 15 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 16 

copy of the Federal Court Complaint is here as Attachment No. 4.  17 

Q: What is your next concern with the Easement language? 18 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 19 

they choose unless 1) any Landowner use interferes in any way with 20 

TransCanada’s exercise of any of its rights within the Easement, or 2) 21 

TransCanada decides to take any action on the property it deems necessary to 22 

prevent injury, endangerment or interference with anything TransCanada deems 23 

necessary to do on the property. Landowner is also forbidden from excavating 24 

without prior authorization by TransCanada. So my understanding is that 25 

TransCanada will unilaterally determine what Landowner can and can’t do based 26 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 27 

could also completely deny my request to excavate. Further, TransCanada retains 28 

all “privileges necessary or convenient for the full use of the rights” granted to 29 
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them in the Easement. Again, TransCanada unilaterally can decide to the 1 

detriment of the property rights of Landowner what TransCanada believes is 2 

necessary or convenient for it. And there is no option for any additional 3 

compensation to landowner for any right exercised by TransCanada that leads to 4 

the removal of trees or plants or vegetation or buildings or structures or facilities 5 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 6 

rights without having to compensate Landowner for such further destruction or 7 

losses are not conducive to the protection of property rights or economic interest. 8 

Q:  What is the next concern you have? 9 

A: The Easement also allows some rights for Landowner but restricts them at the 10 

same time and again at the sole and unilateral decision making of TransCanada. 11 

TransCanada will determine if the actions of Landowner might in anyway 12 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 13 

any appurtenances thereon to the pipeline itself or to their access to the Easement 14 

or within the Easement and TransCanada retains the right at any time, whether 15 

during growing season or not, to travel “within and along Easement Area on foot 16 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 17 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 18 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 19 

undefined and unilateral restrictions are not conducive to the protection of 20 

property rights or economic interest. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 23 

Landowner’s land any debris of any kind without any input or power of 24 

Landowner to demand an alternative method or location of debris disposal. Such 25 

unilateral powers would negatively affect Landowners property are not conducive 26 

to the protection of property rights or economic interest. 27 

Q:  What is the next concern you have with the Easement language? 28 
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A: Again, undefined terms leave a lot of room for confusion. What does the phrase 1 

“where rock is encountered” mean and why does TransCanada solely get to 2 

determine whether or not this phrase is triggered. This phrase could be used to 3 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 4 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 5 

affect Landowners property are not conducive to the protection of property rights. 6 

A shallow pipeline is much more likely to become a danger and liability in the 7 

future given farming operations and buried irrigation lines and other factors 8 

common to the current typical agricultural uses of the land in question impacted 9 

by TransCanada’s preferred pipeline route. 10 

Q:  What is the next concern you have with the Easement language? 11 

A: There are more vague concepts solely at the determination of TransCanada such as 12 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 13 

possible.” There is nothing here that defines this or provides a mechanism for 14 

documenting or memorializing “pre-construction position” so as to minimize 15 

costly legal battles or wasted Landowner time attempting to recreate the soil 16 

condition on their fields or pasture. Such unilateral powers would negatively affect 17 

Landowners property are not conducive to the protection of property rights or 18 

economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 21 

appurtenances thereto in place on, under, across, or through Nebraska land at any 22 

time it chooses. There is no provision for Landowner compensation for such 23 

abandonment nor any right for the Landowner to demand removal. Such unilateral 24 

powers would negatively affect Landowners property are not conducive to the 25 

protection of property rights or economic interest. 26 

Q:  What is the next concern you have with the Easement language? 27 

A: TransCanada has the power to unilaterally move or modify the location of any 28 

Easement area whether permanent or temporary at their sole discretion. 29 
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Regardless, if Landowner has taken prior steps relative to their property in 1 

preparation or planning of TransCanada’s taking of the initial easement area(s), 2 

the language here does not require TransCanada to compensate the Landowner if 3 

they decide to move the easement anywhere on Landowners property. Such 4 

unilateral powers would negatively affect Landowners property are not conducive 5 

to the protection of property rights or economic interests. 6 

Q:  What is the next concern you have with the Easement language? 7 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 8 

transfer and be applicable to any future owner of the Land in question without the 9 

ability of the future Landowner to modify or negotiate any of the language in 10 

question to which it will be held to comply. 11 

Q:  What is the next concern you have with the Easement language? 12 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 13 

Easement to any person, company, country, etc. at their sole discretion at anytime 14 

to anyone. This also means that any buyer of the easement could do the same to a 15 

third buyer and so on forever. There is no change of control or sale provision in 16 

place to protect the Landowner or Nebraska or to provide compensation for such 17 

change of control or ownership. It is not conducive to the protection of property 18 

rights or economic interests to allow unilateral unrestricted sale of the Easement 19 

thereby forcing upon the Landowner and our State a new unknown Easement 20 

owner. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: There are many terms in the Easement that are either confusing or undefined terms 23 

that are without context as to whether or not the Landowner would have any say 24 

so in determining what these terms mean or if the evaluation is solely in 25 

TransCanada’s control. Some of these vague undefined and ambiguous terms are 26 

as follows: 27 

i. “pipeline installation activities” 28 

ii. “availability of labor and materials”  29 
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iii. “commercially reasonable costs and expenses”  1 

iv. “reasonably anticipated and foreseeable costs and expenses”  2 

v. “yield loss damages” 3 

vi. “diminution in the value of the property”  4 

vii. “substantially same condition”  5 

viii. “an actual or potential hazard”  6 

ix. “efficient”  7 

x. “convenient”  8 

xi. “endangered”  9 

xii. “obstructed”  10 

xiii. “injured”  11 

xiv. “interfered with”  12 

xv. “impaired”  13 

xvi. “suitable crossings”  14 

xvii. “where rock is encountered”  15 

xviii. “as nearly as practicable”  16 

xix. “pre-construction position”  17 

xx. “pre-construction grade”  18 

xxi. “various engineering factors”    19 

Each one of these above terms and phrases as read in the context of the Easement 20 

could be problematic in many ways. Notably, undefined terms tend to only get 21 

definition in further legal proceedings after a dispute arises and the way the 22 

Easement is drafted, TransCanada has sole power to determine when and if a 23 

particular situation conforms with or triggers rights affected by these terms. For 24 

instance, “yield loss damages” should be specifically defined and spelled out 25 

exactly how the landowner is to be compensated and in what events on the front 26 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 27 

the Landowner is without contractual rights to define these terms or determine 28 

when rights related to them trigger and what the affects may be. 29 
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Q: Do you have any other concerns about the Easement language that you can 1 

think of at this time? 2 

A: I reserve the right to discuss any additional concerns that I think of at the time of 3 

my live testimony in August. 4 

Q: Based upon what you have shared with the Commission above regarding 5 

TransCanada’s proposed Easement terms and agreement, do you believe 6 

those to be reasonable or just, under the circumstances of the pipeline’s 7 

impact upon you and your land? 8 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 9 

discussed previously. 10 

Q: Did TransCanada ever offer you financial compensation for the rights that 11 

they sought to obtain in your land, and for what they sought to prevent you 12 

and any future land owner of your property from doing in the future? 13 

A: Yes, we received an offer from them. 14 

Q: As the owner of the land in question and as the person who knows it better 15 

than anyone else, do you believe that TransCanada offered you just, or fair, 16 

compensation for all of what they proposed to take from you so that their tar 17 

sands pipeline could be located across your property? 18 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 19 

offer for all the potential impacts and effects and the rights that I’m giving up, and 20 

what we will be prevented from doing in the future and how their pipeline would 21 

impact my property for ever and ever. 22 

Q: Has TransCanada at any time offered to compensate you annually, such as 23 

wind farm projects do, for the existence of their potential tar sands pipeline 24 

across your property. 25 

A: No, never. 26 

Q: At any time did TransCanada present you with or request that you, as the 27 

owner of the land in question, sign and execute a document called, “Advanced 28 

Release of Damage Claims and Indemnity Agreement?” 29 
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A: Yes, they did and it was included in the County Court lawsuit against us. 1 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 2 

“Advanced Release of Damage Claims and Indemnity Agreement?  3 

A: Yes, it is. 4 

Q: What was your understanding of that document? 5 

A: When I read that document in the plain language of that document, it was my 6 

understanding that TransCanada was attempting to pay me a very small amount at 7 

that time in order for me to agree to give up my rights to be compensated from 8 

them in the future related to any damage or impact they may have upon my 9 

property “arising out of, in connection with, or alleged to resulted from 10 

construction or surveying over, under or on” my land. 11 

Q: Did you ever sign that document? 12 

A: No, I did not. 13 

Q: Why not? 14 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 15 

sum of money when I have no idea how bad the impacts or damages that they, or 16 

their contractors, or subcontractors, or other agents or employees, may cause on 17 

my land at any time in the future that resulted from the construction or surveying 18 

or their activities upon my land. 19 

Q: When you reviewed this document, what did it make you feel? 20 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 21 

shield themselves against known and foreseeable impacts that their pipeline, and 22 

the construction of it, would have upon my land.  It made me feel that they knew it 23 

was in their financial interest to pay me as little as possible to prevent me from 24 

ever having the opportunity to seek fair compensation again, and that this must be 25 

based upon their experience of unhappy landowners and situations in other places 26 

where they have built pipelines. 27 
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Q: Has TransCanada ever contacted you and specifically asked you if you 1 

thought their proposed location of their proposed pipeline across your land 2 

was in your best interest? 3 

A: No, they have not. 4 

Q: Has TransCanada ever contacted you and specifically asked you if you 5 

thought their proposed location of their proposed pipeline across your land 6 

was in the public interest of the State of Nebraska? 7 

A: No, they have not. 8 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 9 

Takings Clause? 10 

A: Yes, I am. 11 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 12 

an American citizens property? 13 

A: My understanding is that, according to the United States Constitution, that if the 14 

government is going to take land for public use, then in that case, or by taking for 15 

public use, it can only occur if the private land owner is compensated justly, or 16 

fairly. 17 

Q: Has TransCanada ever contacted you specially to explain the way in which 18 

the public could use its proposed Keystone XL Pipeline? 19 

A: No, they have not. 20 

Q: Can you think of any way in which the public, that is the citizens of the State 21 

of Nebraska, can directly use the proposed TransCanada Keystone XL 22 

Pipeline, as it dissects the State of Nebraska? 23 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 24 

public benefits from this pipeline in any way, how they can use it any way, or how 25 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 26 

that the only reason it’s proposed to come through Nebraska, is that because we 27 

are geographically in the way from between where the privately-owned Tar Sands 28 
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are located to where TransCanada wants to ship the Tar Sands to refineries in 1 

Houston, Texas. 2 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 3 

crude petroleum, or oil and petroleum by-products that you would like to 4 

ship in its pipeline? 5 

A: No, it has not. 6 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-7 

products that you, at this time or any time in the future, would desire to place 8 

for transport within the proposed TransCanada Keystone XL Pipeline? 9 

A: No, I do not. 10 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 11 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-12 

products within the proposed TransCanada Keystone XL Pipeline? 13 

A: No, I do not.  I’ve never heard of such a person or company like that. 14 

Q: Do you pay property taxes for the land that would be affected and impacted 15 

at the proposed TransCanada Keystone XL Pipeline? 16 

A: Yes, I do. 17 

Q: Why do you pay property taxes on that land? 18 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 19 

of that property. 20 

Q: Because you follow the law and pay property taxes, do you believe you 21 

deserve any special consideration or treatment apart from any other person 22 

or company that pays property taxes? 23 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 24 

just what you do. 25 

Q: Do you believe the fact that you pay property taxes entitles you to special 26 

treatment of any kind, or special rights of any kind? 27 

A: No, of course not. 28 
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Q: Do you believe the fact that you pay property taxes on your land would be 1 

enough to qualify you to have the power of eminent domain to take land of 2 

your neighbors or other people in your county, or other people across the 3 

state of Nebraska? 4 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 5 

I expect an award for or any type of special consideration. 6 

Q: Have you at any time ever employed any person other than yourself? 7 

A: Well, yes I have. 8 

Q: Do you believe that the fact that you have, at some point in your life, 9 

employed one or more other persons entitle you to any special treatment or 10 

consideration above and beyond any other Nebraskan that has also employed 11 

one or more persons? 12 

A: No, of course not. 13 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 14 

have at one point employed another person within this state, entitles you to 15 

preferential treatment or consideration of any kind? 16 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 17 

don’t deserve any special treatment or consideration for that fact. 18 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 19 

crude oil pipeline in its preferred location, or ultimate location across the 20 

state of Nebraska? 21 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 22 

or even bullied around and being made to feel scared that they did not have any 23 

options but to sign whatever papers TransCanada told them they had to. I am 24 

aware of folks being threatened that their land would be taken if they didn’t follow 25 

what TransCanada was saying. I am aware of tactics to get people to sign 26 

easements that I don’t believe have any place in Nebraska or anywhere such as 27 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 28 

landowners and convince them they should sign TransCanada’s easement 29 
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agreements. I am aware of older folks and widows or widowers feeling they had 1 

no choice but to sign TransCanada’s Easement and they didn’t know they could 2 

fight or stand up for themselves. From a more practical standpoint, I am worried 3 

that according to their answer to our Interrogatory No. 211, TransCanada only 4 

owns and operates one (1) major oil pipeline. They simply do not have the 5 

experience with this type of pipeline and that scares me. There are others but that 6 

is what I can recollect at this time and if I remember more or my recollection is 7 

refreshed I will share those with the Commissioners at the Hearing in August. 8 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 9 

landowner is reasonable or just? 10 

A: No, I do not. 11 

Q: Do you have any concern about limitations that the construction of this 12 

proposed pipeline across your affected land would prevent construction of 13 

future structures upon the portion of your land affected by the proposed 14 

easement and immediately surrounding areas? 15 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 16 

structures directly across or touching the easement, and it would be unwise and I 17 

would be uncomfortable to build anything near the easement for fear of being 18 

blamed in the future should any damage or difficulty result on my property in 19 

regards to the pipeline. 20 

Q: Do you think such a restriction would impact you economically? 21 

A: Well yes, of course.   22 

Q: How do you think such a restriction would impact you economically? 23 

A: The future of this land may not be exactly how it’s being used as of this moment, 24 

and having the restrictions and limiting my ability to develop my land in certain 25 

ways presents a huge negative economic impact on myself, my family, and any 26 

potential future owner of the property. You have no idea how I or the future owner 27 

may want to use this land in the future or the other land across Nebraska 28 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 29 
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ago it would have been hard to imagine all the advances that we have now or how 1 

things change. Because the Easement is forever and TransCanada gets the rights in 2 

my land forever we have to think with a very long term view. By placing their 3 

pipeline on under across and through my land that prevents future development 4 

which greatly negatively impacts future taxes and tax revenue that could have 5 

been generated by the County and State but now will not. When you look at the 6 

short blip of economic activity that the two years of temporary construction efforts 7 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 8 

and restrictions TransCanada is forcing upon us and Nebraska. The terms of the 9 

easement must be addressed in order for the Commission to truly consider 10 

property rights, economic interests, the welfare of Nebraska, and the balancing of 11 

the proposed routes against all they will affect and impact. 12 

Q: Do you have any concerns about the environmental impact of the proposed 13 

pipeline? 14 

A: Yes, I do.   15 

Q: What are some of those concerns? 16 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 17 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 18 

a detrimental impact upon the environment of my land specifically, as well as the 19 

lands near my land and surrounding the proposed pipeline route. 20 

Q: Do you have any other environmental concerns? 21 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 22 

construction and/or maintenance and operation. I am concerned about spills and 23 

leaks that TransCanada has had in the past and will have in the future. This could 24 

be catastrophic to my operations or others and to my county and the State. 25 

Q: Do you have any thoughts regarding if there would be an impact upon the 26 

natural resources on or near your property due to the proposed pipeline? 27 

A: Yes, I believe that any construction, operation, and/or maintenance of the 28 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 29 
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resources of my land, and the lands near and surrounding the proposed pipeline 1 

route. 2 

Q: Do you have any worries about potential impacts from the proposed pipeline 3 

to the soil of your land, or land near you? 4 

A: Yes, I believe that any construction, operation, and/or maintenance of the 5 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 6 

land, as well as land along and surrounding the proposed pipeline route.  This 7 

includes, but is not limited to, the reasons that we discussed above of disturbing 8 

the soil composition and makeup as it has naturally existed for thousands and 9 

millions of years during the construction process, and any future maintenance or 10 

removal process.  I’m gravely concerned about the fertility and the loss of 11 

economic ability of my property to grow the crops, or grow the grasses, or grow 12 

whatever it is at that time they exist on my property or that I may want to grow in 13 

the future, or that a future owner may want to grow.  The land will never be the 14 

same from as it exists now undisturbed to after it is trenched up for the proposed 15 

pipeline. 16 

Q: Do you have any concerns about the potential impact of the proposed pipeline 17 

upon the groundwater over your land, or surrounding lands? 18 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 19 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 20 

groundwater of not only under my land, but also near and surrounding the pipeline 21 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 22 

simple and it is simply too valuable to our State and the country to put at 23 

unreasonable risk. 24 

Q: Do you have any concern about the potential impact of the proposed pipeline 25 

upon the surface water on, or near or around your land? 26 

A: Yes, I have significant concerns that any construction, operation, and/or 27 

maintenance of the proposed Keystone XL Pipeline would have detrimental 28 

impact upon the surface water of not only within my property boundary, but along 29 
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and near and surrounding the pipeline route, and in fact, across the state of 1 

Nebraska.   2 

Q: Do you have any concern about the potential impacts of the proposed pipeline 3 

upon the wildlife and plants, other than your growing crops on or near your 4 

land? 5 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 6 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 7 

wildlife and the plants, not only that are located on or can be found upon my land, 8 

but also near and along the proposed pipeline route. 9 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 10 

fair market value of your land? 11 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 12 

pipeline underneath and across and through my property will negatively affect the 13 

fair market value at any point in the future, especially at that point in which I 14 

would need to sell the property, or someone in my family would need to sell the 15 

property.  I do not believe, and certainly would not be willing to pay, the same 16 

price for land that had the pipeline located on it, versus land that did not.  I hope 17 

there is never a point where I’m in a position where I have to sell and have to 18 

realize as much value as I can out of my land.  But because it is my single largest 19 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 20 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 21 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 22 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 23 

not to mention all of the rights you give up by the nature of having the pipeline 24 

due to having the easement that we have previously discussed, for any reasonable 25 

person to think that the existence of the pipeline would not negatively affect my 26 

property’s value. 27 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 28 

testimony? 29 
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A: Yes, I have. 1 

Q: Where have you seen that before? 2 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    3 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 4 

believe the portion of the alternative route in Nebraska essentially twins or 5 

parallels Keystone I.  6 

Q: Do you believe the portion of the proposed pipeline route within Nebraska as 7 

found in Attachment No. 6 to your testimony, is in the public interest of 8 

Nebraska? 9 

A: No, I do not. 10 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 11 

Application, and as found on Attachment No. 7, here to your testimony, is in 12 

the public interest of Nebraska? 13 

A: No, I do not. 14 

Q: Do you believe that the Keystone mainline alternative route as shown on 15 

Attachment No. 7 included with your testimony here is a major oil pipeline 16 

route that is in the public interest of Nebraska? 17 

A: No, I do not. 18 

Q: Do you believe there is any potential route for the proposed Keystone XL 19 

Pipeline across, within, under, or through the State of Nebraska that is in the 20 

public interest of the citizens of Nebraska? 21 

A: No, I do not. 22 

Q: Why do you hold that belief? 23 

A: Because there simply is no public interest based on all of the factors that I am 24 

aware and that I have read and that I have studied that this Commission is to 25 

consider that would establish that a for-profit foreign-owned pipeline that simply 26 

crosses Nebraska because we are geographically in the way between where tar 27 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 28 

public interest of Nebraskans. We derive no benefit from this project. It is not for 29 
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public use. Nebraska is simply in the way and when all considerations are taken in 1 

there is no net benefit of any kind for Nebraska should this project be placed in our 2 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 3 

the negative impacts and concerns. 4 

Q: What do you think about the applicant, TransCanada’s argument that it’s 5 

preferred route for its proposed Keystone XL Pipeline is in the public interest 6 

of Nebraska because it may bring temporary jobs during the construction 7 

phase to Nebraska? 8 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 9 

temporary or on a permanent basis, don’t come with a project that has all the 10 

potential and foreseeable negative impacts, many of which we have discussed here 11 

and other witnesses throughout the course of this hearing have and will discuss.  If 12 

I decide to hire and employ someone to help me out in my farming or ranching 13 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 14 

to my land or my town or my county or my state.  And I’ve hired someone who is 15 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 16 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 17 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 18 

from TransCanada’s own statements that the jobs numbers they originally touted 19 

were determined to be a minute fraction of the permanent jobs that had been 20 

projected. According to their answer to our Interrogatory No. 191, TransCanada 21 

has created only thirty-four (34) jobs within Nebraska working specifically on 22 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 23 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 24 

Further, according to their answer to Interrogatory No. 199, TransCanada would 25 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 26 

constructed on its Preferred Route or its Mainline Alternative Route. 27 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 28 

because it would cross your land? 29 
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A: No, absolutely not.  I am opposed to this project because it is not in the public 1 

interest, neither within my community nor within our state. 2 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 3 

was to cross someone else’s land? 4 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 5 

the fear and anxiety and potential foreseeable risks and negative impacts that this 6 

type of a project carrying this type of product brings foisted upon anyone in this 7 

state or any other state. 8 

Q: Do you think there is any intelligent route for the proposed Keystone XL 9 

Pipeline to cross the state of Nebraska? 10 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 11 

this project anywhere within Nebraska is within the public interest.  However, if 12 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 13 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 14 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 15 

preferred route and the mainline alternative routes are economic liabilities our 16 

state cannot risk. 17 

Q: What do you rely upon to make that statement? 18 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 19 

already exists in that area is reason enough as it is not in our best interest or the 20 

public interests to have more major oil pipelines crisscrossing our state. Second, 21 

they have all the infrastructure already there in terms of relationships with the 22 

counties and local officials and first responders along that route. Third, they have 23 

already obtained easements from all the landowners along that route and have 24 

relationships with them. Fourth, that route avoids our most sensitive soils, the 25 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 26 

Aquifer. Sixth, they have already studied that route and previously offered it as an 27 

alternative. Seventh, it just makes the most sense that as a state we would have 28 
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some intelligent policy of energy corridors and co-locating this type of 1 

infrastructure near each other. 2 

Q: Have you fully expressed each and every opinion, concern, or fact you would 3 

like the Public Service Commissioners to consider in their review of 4 

TransCanada’s Application? 5 

A: No, I have not. I have shared that which I can think of as of the date I signed this 6 

document below but other things may come to me or my memory may be 7 

refreshed and I will add and address those things at the time of the Hearing in 8 

August and address any additional items at that time as is necessary. Additionally, 9 

I have not had an adequate amount of time to receive and review all of 10 

TransCanada’s answers to our discovery and the discovery of others so it was 11 

impossible to competently and completely react to that in my testimony here and I 12 

reserve the right to also address anything related to discovery that has not yet 13 

concluded as of the date I signed this document below. Lastly, certain documents 14 

requested have not yet been produced by TransCanada and therefore I may have 15 

additional thoughts on those I will also share at the hearing as needed. 16 

Q: What is it that you are requesting the Public Service Commissioners do in 17 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 18 

across Nebraska? 19 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 20 

a temporary job spike that this project may bring to a few counties and beyond the 21 

relatively small amount of taxes this proposed foreign pipeline would possibly 22 

generate.  And, instead think about the perpetual and forever impacts of this 23 

pipeline as it would have on the landowners specifically, first and foremost, but 24 

also thereby upon the entire state of Nebraska, and to determine that neither the 25 

preferred route nor the Keystone mainline alternative route are in the public 26 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 27 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 28 

an application for a route in Nebraska, that the only potential route that would 29 
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make any intelligent sense whatsoever would be twinning or near paralleling of 1 

the proposed KXL with the existing Keystone I  pipeline. The point of including 2 

Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 3 

considered by TransCanada before. It simply does not make sense to add yet 4 

another major oil pipeline crisscrossing our state creating new pumping stations, 5 

creating new impacts on additional counties and communities and going through 6 

all of the court processes with myself and other landowners like me when this 7 

applicant already has relationships with the landowners, the towns and the 8 

communities along Keystone I, and that Keystone I is firmly outside of the sand 9 

hills and a significantly further portion away from the heart of the Ogallala 10 

Aquifer than the preferred route or the Keystone mainline alternative route. 11 

Q: Are all of your statements in your testimony provided above true and 12 

accurate as of the date you signed this document to the best of your 13 

knowledge? 14 

A: Yes, they are. 15 

Q: Thank you, I have no further questions at this time and reserve the right to 16 

ask you additional questions at the August 2017 Hearing. 17 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 

8:15-cv-00403   Doc # 1   Filed: 11/03/15   Page 2 of 5 - Page ID # 2



3 
 

law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Lloyd Hipke. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located at 47121 894th RD, Stuart, NE  68780 in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 
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A: I background and pasture cattle.  I farm corn and forage crops for our cattle and 1 

put up hay and alfalfa.  Trucking livestock and agricultural products supplements 2 

my income. 3 

Q: If you are married tell us your spouse’s name please? 4 

A: Vencille. 5 

Q: If you have children how many do you have? 6 

A: We have 3 Sons.  Cody, his wife and daughter live on the same place as us in a 7 

second house.  Paul, Logan, their wives and our other 4 Grandchildren live within 8 

the close vicinity of our Home place. 9 

Q: If you have grandchildren how many do you have? 10 

A: We have five Grandchildren. 11 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 12 

and or your family? 13 

A. Yes.  Since this picture was taken we have two more Grandbabies. 14 

Q:  For the land that would be affected and impacted by the proposed KXL tar 15 

sands pipeline give the Commissioners a sense how long the land has been in 16 

your family and a little history of the land. 17 

A: Over 45 years. I inherited this land from my Dad and Mom.  It is where I have 18 

lived since returning from Military Service in 1973, some 43 years ago.  It is the 19 

base for my Ranching, Farming and Trucking operations. 20 

Q: Do you earn any income from this land? 21 

A: Yes. 22 

Q: Have you depended on the income from your land to support your livelihood 23 

or the livelihood of your family? 24 

A: Yes. Besides me and my wife, this land helps support our 3 sons, who are 25 

employed by us.  All 3 of our sons have returned to work for us after attending 26 

college. Cody served in the Army before he went to College.  So they all moved 27 

away from home for a while and have all decided this is where they wanted to 28 

come back to settle to make their living and raise their families.  I feel beings they 29 
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have made this commitment that it is our obligation to preserve and protect our 1 

land for them and their offspring and future generations of our family. 2 

Q: Have you ever in the past or have you thought about in the future leasing all 3 

or a portion of your land in question here? 4 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 5 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 6 

all the restrictions and risks and potential negative impacts to farming or ranching 7 

operations as opposed to land that did not have those same risks. If I was looking 8 

to lease or rent ground I would pay more for comparable non-pipeline land than I 9 

would for comparable pipeline land and I think most folks would think the same 10 

way. This is another negative economic impact that affects the landowner and the 11 

county and the state and will forever and ever, should TransCanada’s preferred or 12 

mainline alternative routes be approved. If they were to twin or closely parallel to 13 

Keystone I the vast majority of landowners would be those that already have a 14 

pipeline so there would be considerable less new incremental negative impacts. 15 

Q: Do you have similar concerns about selling the land? 16 

A: Well I hope not to have to sell the land in my lifetime but times change and you 17 

never know what is around the corner and yes I am concerned that if another piece 18 

of ground similar to mine were for sale and it did not have the pipeline and mine 19 

did that I would have a lower selling price. I think this would be true for pipeline 20 

ground on both the preferred and mainline alternative routes. 21 

Q:  What is your intent with your land after you die? 22 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 23 

to come, but I have thought about getting out if this pipeline were to come 24 

through. 25 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 26 

Pipeline would cross the land described above and owned by you? 27 

A: Yes. 28 
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Q: Please describe your property that would be impacted by the potential 1 

TransCanada’s Keystone XL Pipeline? 2 

A: This is my Home place, where all the buildings and facilities are located.  This 3 

pipeline would cross both farmland and pastureland.  It comes within a few feet of 4 

our house well.  The pipeline would dissect springs of water that flow into a dam 5 

where all of our water for our cattle operation comes from.  We background and 6 

pasture over 1000 head of cattle per year and a leak into these springs or the dam 7 

would be devastating to my operation.   The reason we use the dam for watering 8 

cattle is because we cannot get a well with sufficient volume to support the 9 

number of cattle we run.  Good wells are hard to get in our area.  Water is essential 10 

to our operation and we need to protect it to stay in business. 11 

Q: Where on your property does the proposed route run through? 12 

A: The proposed route comes within a few feet of our domestic well and would be 13 

located in the recharge field that supplies our drinking water.  Water flows from 14 

West to East and the proposed pipeline would be located West of this well.  So if 15 

there ever was a leak, the natural flow of water would bring the contamination 16 

right into our drinking water. 17 

Q: Will this affect how you go about your lives on a daily basis? 18 

A: We don't feel we could ever feel safe about drinking or bathing in this water in the 19 

future years without daily or at least weekly testing of the water in the event of an 20 

underground compromise of the pipe (a leak that would go undetected below the 21 

surface).   22 

Q: Is this well private or public?  23 

A: This is a private well.  24 

Q: Was this well registered when TransCanada chose the route? 25 

A: It was not registered as it was not required back in the day this well was drilled.  26 

When Trans Canada chose this route I'm sure they did not take it into account.   27 

Q: Did you notify TransCanada upon learning that the well was on their route? 28 
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A: When we learned that this well was on their route we called Trans Canada and 1 

invited them to inspect the location of the well on the maps and from the road.  2 

Q: When did you notify TransCanada? 3 

A: This was sometime in February 2013. 4 

Q: Do you remember the name(s) of the land agents that visited you that day? 5 

A: Yes, and we still possess two Company cards given to us from Brock Taylor & 6 

Van Shepardson who were land agents on behalf of TransCanada here that day.   7 

Q: How many other people were at the meeting? 8 

A: There were close to 10 people at this meeting and we know that at least one of 9 

them was an Engineer, however he did not give us his card.   We thought by them 10 

actually "seeing" our well they might vary the route away from the well and we 11 

did show them on the maps a better route, which they briefly went to see.   12 

Q: Did you receive any correspondence from TransCanada after the meeting? 13 

A: Later, after this meeting we received two other mail correspondences  14 

Q: What were enclosed with the two correspondences? 15 

A: Potential route maps from TransCanada  16 

Q: Did the routes vary to avoid the well? 17 

A: They did not vary the route at all to avoid this well.   18 

Q: Did you contact another agency to speak with them about the well issue? 19 

A: Yes, the Nebraska Department of Environmental Quality. 20 

Q: What did the NDEQ tell you? 21 

A: We were told TransCanada would probably just drill us a new well.   22 

Q: Even if that were true, does drilling a new well cause a problem for your 23 

land? 24 

A: Yes. The problem with drilling a new well is that it is near impossible to get a 25 

"Good" well in our area, North of Stuart as any well man from this area will 26 

testify, so we don't feel that is an option and certainly not an acceptable option. It 27 

is too risky to sacrifice what we have now that we know is good and working. 28 



6 
 

Q: Has TransCanada contacted you, since your initial meeting, about an 1 

alternate route away from the well? 2 

A:  To this day we have not seen any evidence or heard from TransCanada that they 3 

have varied their route away from our well.   4 

Q: Is the well currently registered? 5 

A: Just recently we filed papers to register the well but have not received 6 

confirmation from the State that it is done.  How many other unregistered wells 7 

does this proposed route not take into consideration? 8 

Q: Does the proposed route affect the water for your cattle as well? 9 

A: The proposed route dissects vital springs of water that flows into a dam that we 10 

use to water our cattle with.   11 

Q: How many feeder cattle use the vital springs as their source of water? 12 

A: There are times when our feedlot numbers are up to 1000 head of feeder cattle that 13 

use from this water source.   14 

Q: What happens to your cattle operation if the springs of water get 15 

contaminated? 16 

A: If the springs of water that fill this dam becomes disrupted or contaminated our 17 

Cattle operation will be compromised to the point of non-existence.   18 

Q: Are there other springs of water that your cattle drink out of? 19 

A: There are other springs of water farther out in the pastures that are dissected as 20 

well and these flow into creeks & streams that our pasture cattle water out of. 21 

Q: How does the proposed route cut across your land? 22 

It is a diagonal cut across our land.  23 

Q: Does that raise any concerns to you? 24 

A: Yes, this also concerns us as to the use of ALL of the pastureland if they require 25 

the fencing out of the pipeline, either for the "healing" process of new grasses 26 

planted or to permanently keep cattle away from the pipeline.   27 

Q: How many pastures will the route affect? 28 

A: Two separate pastures  29 
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Q: How will they be affected? 1 

A: They would be cut across diagonally and the land not on the side of the water 2 

source would become useless without a water source.  The land would take a lot of 3 

years to "heal" and be back to full potential, probably just to be dug up again in the 4 

event of a leak or pipe replacement.  We will lose use of a lot of our pasture land 5 

and that means lost productive ground and lost income.   And this will be forever 6 

after TransCanada is long gone. Remember they want us to sign an easement that 7 

is "Perpetual" and to their "assigns or successors" which means FOREVER! 8 

Q: Does the pipeline run through any objects that will affect your land? 9 

A: Out in the pastureland are huge rocks which the proposed route would cross 10 

thru.  It is to our understanding that TransCanada would not have to bury the pipe 11 

as deep thru these areas.   12 

Q: Do you have any concerns about this? 13 

A: This concerns us as to the heating up of the soil because the pipe is nearer to the 14 

surface and the "healing" of the land so that it could ever be pastured again.  The 15 

inability of the land to heal will be followed by erosion on the 16 

uneven surfaces.  Also these rocks are constantly moving and emerging so the 17 

possibility of them pushing into the pipe causing a rupture is possible, esp. during 18 

an earthquake (we've felt them out here before!). 19 

Q: Will the value of your land decrease with the pipeline running through it? 20 

A: We have concerns as to the devaluation of our land.  We have heard about banking 21 

institutions that are not loaning money and devaluing land on this proposed route.   22 

Q: How does this affect the financial stability of your family and business? 23 

A: This greatly affects our Financial as this land is the soul of our operation, where all 24 

the buildings and feedlots are located (our Homeplace).  Our hope is to pass this 25 

land on down to our three sons but their Financials too will FOREVER devalued. 26 

Q: Do you have any concerns as to the safety of the pipeline? 27 

A: There are multiple concerns for us as to the Safety of this pipeline  28 
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Q: Do you have any concerns that TransCanada may abandon the pipeline when 1 

it is completed? 2 

A: Yes, this is extremely concerning about the ability for TransCanada to abandon the 3 

dirty pipe in the ground whenever they want.  4 

Q: What are your concerns? 5 

A: We can’t afford to take it out. They probably wouldn’t even let us if we could. 6 

And they are not offering to pay for their luxury of leaving it in place.   7 

Q: Do you have any concerns that the pipeline may contaminate your neighbors 8 

land? 9 

A: We are concerned about Liability issues if the pipeline on our land contaminates 10 

our neighbors land. We cannot afford the Insurance or the cleanup costs if there is 11 

a leak on our land that affects our neighbors or our land.  We should not have to be 12 

liable for Trans Canada's operation of this pipeline. I'm sure there will be 13 

more concerns about this pipeline as we go forward, but these are the main ones I 14 

have at this time.   15 

Q: Were you or an entity for which you are a member, shareholder, or director 16 

previously sued by TransCanada Keystone Pipeline, LP? 17 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 18 

petition for condemnation against our land so it could place its proposed pipeline 19 

within an easement that it wanted to take from us on our land. 20 

Q: Did you defend yourself and your land in that condemnation action? 21 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 22 

and expenses in our resistance of TransCanada’s lawsuit against us. 23 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 24 

incurred? 25 

A: No, they have not. 26 

Q: In its lawsuit against you, did TransCanada identify the amount of your 27 

property that it wanted to take for its proposed pipeline? 28 
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A: The lawsuit against us stated they would take the amount of property that is 1 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 2 

and equipment reasonably necessary to operate the pipeline. 3 

Q: Did TransCanada define what they meant by “property that is reasonably 4 

necessary”? 5 

A: No, they did not. 6 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 7 

property portion of your land? 8 

A: Yes, they did. 9 

Q: Did TransCanada describe what rights it proposed to take related to the 10 

eminent domain property on your land? 11 

A: Yes, they did. 12 

Q: What rights that they proposed to take did they describe? 13 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 14 

operate, and maintain the pipeline and the plant and equipment reasonably 15 

necessary to operate the pipeline, specifically including surveying, laying, 16 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 17 

reconstructing, removing and abandoning one pipeline, together with all fittings,  18 

cathodic protection equipment, pipeline markers, and all their equipment and 19 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 20 

petroleum products, and all by-products thereof.” 21 

Q: Prior to filing an eminent domain lawsuit to take your land that 22 

TransCanada identified, do you believe they attempted to negotiate in good 23 

faith with you? 24 

A: No, I do not. 25 

Q: Did TransCanada at any time approach you with or deliver to you their 26 

proposed easement and right-of-way agreement? 27 

A: Yes, they did. 28 
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Q: At the time you reviewed TransCanada’s easement and right-of-way 1 

agreement, did you understand that they would be purchasing a fee title 2 

interest in your property or that they were taking something else? 3 

A: I understood that they proposed to have the power to take both a temporary 4 

construction easement that could last for a certain period of time and then also a 5 

permanent easement which they described to be 50 feet across or in width, and 6 

that would run the entire portion of my property from where a proposed pipeline 7 

would enter my property until where it would exit the property. 8 

Q: Is the document included with your testimony here as Attachment No. 3, a 9 

true and accurate copy of TransCanada’s proposed Easement and Right-of-10 

Way agreement that they included with their condemnation lawsuit against 11 

you? 12 

A: Yes, it is.   13 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 14 

and Right-of-Way agreement? 15 

A: Yes, I have. 16 

Q: What is your understanding of the significance of the Easement and Right-of-17 

Way agreement as proposed by TransCanada? 18 

A: My understanding is that this is the document that will govern all of the rights and 19 

obligations and duties as well as the limitations of what I can and cannot do and 20 

how I and any future landowner and any person I invite to come onto my property 21 

must behave as well as what TransCanada is and is not responsible for and how 22 

they can use my land. 23 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 24 

agreement do you have any concerns about any portions of it or any of the 25 

language either included in the document or missing from the proposed 26 

document? 27 

A: I have a number of significant concerns and worries about the document and how 28 

the language included and the language not included potentially negatively 29 
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impacts my land and thereby potentially negatively impacts my community and 1 

my state.   2 

Q: I would like you to walk the Commissioners through each and every one of 3 

your concerns about TransCanada’s proposed Easement and Right-of-Way 4 

agreement so they can develop an understanding of how that language and 5 

the terms of that contract, in your opinion, potentially negatively impacts you 6 

and your land.  So, if you can start at the beginning of that document and 7 

let’s work our way through it, okay? 8 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 9 

Easement and Right-of-Way agreement and how it negatively could affect my 10 

property rights and my economic interests. 11 

Q. Okay, let’s start with your first concern please. 12 

A: The very first sentence talks about consideration or how much money they will 13 

pay to compensate me for all of the known and unknown affects and all of the 14 

rights I am giving up and for all the things they get to do to my land and for what 15 

they will prevent me from doing on my land and they only will pay me one time at 16 

the signing of the easement agreement. That is a huge problem. 17 

Q: Explain to the Commissioners why that is a problem. 18 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 19 

landowner because they want to have my land forever for use as they see fit so 20 

they can make a daily profit from their customers. If I was to lease ground from 21 

my neighbor I would typically pay twice a year every year as long as they granted 22 

me the rights to use their land. That only makes sense – that is fair. If I was going 23 

to rent a house in town I would typically pay monthly, every month until I gave up 24 

my right to use that house. By TransCanada getting out on the cheap and paying 25 

once in today’s dollars- that is a monthly, bi-annual, or at least an annual loss in 26 

tax revenue collection on the money I would be paid and then pay taxes on and 27 

contribute to this state and this country. It is money I would be putting back into 28 

my local community both spending and stimulating the local economy and 29 



12 
 

generating more economic activity right here. Instead TransCanada’s shareholders 1 

keep all that money and it never finds its way to Nebraska.  2 

Q: What is your next concern? 3 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 4 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 5 

limited partnership…” and I have no idea who that really is. I have no idea who is 6 

forcing this pipeline on us or who the owners of the entities are, or what are the 7 

assets backing this limited partnership, or who the general partner is, or who all 8 

the limited partners are, and who makes up the ownership of the these partners or 9 

the structure or any of the basic things you would want to know and understand if 10 

you would want to do business with such an outfit. According to TransCanada’s 11 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 12 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 13 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 14 

basically nothing. That is really scary since the general partner has the liability but 15 

virtually none of the ownership and who knows if it has any other assets. 16 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 17 

percent clear on exactly who could become the owner of over 275 miles of 18 

Nebraska land? 19 

A:  No. 20 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 21 

percent clear on exactly who will be operating and responsible for 22 

approximately 275 miles of tar sands pipeline underneath and through 23 

Nebraska land? 24 

A:  No. 25 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 26 

and the State of Nebraska of TransCanada’s easement terms. 27 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 28 

called “Grantee”)…” and this concerns me because it would allow their easement 29 



13 
 

to be transferred or sold to someone or some company or country or who knows 1 

what that I don’t know and who we may not want to do business with. This 2 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 3 

bidder that could have terrible impacts upon all of Nebraska depending upon who 4 

may buy it and I don’t know of any safeguards in place for us or the State to veto 5 

or have any say so in who may own, operate, or be responsible for this pipeline in 6 

the future. 7 

Q: Do you think that type of uncertainty and lack of control over a major piece 8 

of infrastructure crossing our State is in the public interest? 9 

A: No, certainly not, in fact, just the opposite. 10 

Q: What’s next? 11 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 12 

really concerns me. Why does the easement and right-of-way have to be perpetual 13 

and permanent? That is the question myself and my family want an answer to. 14 

Perpetual to me is like forever and that doesn’t make sense. 15 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 16 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 17 

data proving there is a perpetual supply of tar sands. I am not aware in 18 

TransCanada’s application where it proves there is a perpetual necessity for this 19 

pipeline. My understanding of energy infrastructure like wind towers is they have 20 

a decommission plan and actually take the towers down when they become 21 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 22 

will, and I want my family or future Nebraska families to have that land as 23 

undisturbed as possible and it is not in my interest or the public interest of 24 

Nebraska to be forced to give up perpetual and permanent rights in the land for 25 

this specific kind of pipeline project. 26 

Q: Okay, what is your next concern? 27 

A: The easement language includes all these things TransCanada can do and it says 28 

“…abandoning in place…” so they can just leave this pipeline under my ground 29 
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until the end of time just sitting there while they are not using it, but I am still 1 

prevented from doing on my land and using my land what I would like. If I owned 2 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 3 

there. It doesn’t make sense and it scares me and it is not in my interest or the 4 

public interest of Nebraska to allow this. 5 

Q: Now it looks like we are ready to go to the second page of the Easement is that 6 

right? 7 

A: Yes. 8 

Q: So now on the second page of the Easement what are your concerns? 9 

A: Here the Easement identifies a 24-month deadline to complete construction of the 10 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 11 

starts to run from the moment “actual pipeline installation activities” begin on 12 

Landowners property. It appears that TransCanada would define this phrase as 13 

needed. It would be wise to explain what types of TransCanada action constitutes  14 

“installation activity” For instance, would the placement and storage of an 15 

excavator or other equipment on or near the Easement property be an activity or 16 

would earth have to be moved before the activity requirement is triggered. This 17 

vague phrase is likely to lead to future disputes and litigation that is not in the best 18 

interest of the welfare of Nebraska and would not protect property interests. The 19 

24-months can also be extended in the case of “force majeure.” My understanding 20 

is that force majeure is often used to insulate a party to a contract when events 21 

occur that are completely out of their control. In TransCanada’s easement this is 22 

expanded to include “without limitation…availability of labor and materials.” 23 

Extending this language to labor and materials is problematic because these are 24 

two variables that TransCanada does have some or significant control over and to 25 

allow extension of the 24-month period over events not truly out of the control of 26 

TransCanada and without further provision for compensation for the Landowner is 27 

not conducive to protection of property rights. 28 

Q: Okay, what is your next concern? 29 
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A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 1 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 2 

reasonable costs and expenses” will pay for damages caused but then limits 3 

TransCanada’s liability to certain circumstances. There is no definition of 4 

“commercially reasonable” and no stated right that the Landowner would get to 5 

determine the amounts of cost or expense that is “commercially reasonable.”  6 

TransCanada excepts out from their liability any damages that are caused by 7 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 8 

Landowner. It is understandable that if the Landowner were to willfully and 9 

intentionally cause damages to the pipeline that Landowner should be liable. 10 

However, anything short of willful misconduct should be the lability of 11 

TransCanada who is subjecting the pipeline on the Landowner and who is making 12 

a daily profit from that pipeline. When evaluating the impact on property rights of 13 

this provision, you must consider the potentially extremely expensive fight a 14 

Landowner would have over this question of whether or not damage was an act of 15 

negligence. Putting this kind of potential liability upon the Landowner is 16 

incredibly problematic and is detrimental to the protection of property rights. I 17 

don’t think this unilateral power which I can’t do anything about as the landowner 18 

is in the best economic interest of the land in question or the State of Nebraska for 19 

landowners to be treated that way. 20 

Q: Is there any specific event or example you are aware of that makes this 21 

concern more real for you? 22 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 23 

Nemaha County, Nebraska landowner farmers who accidently struck two 24 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 25 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 26 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 27 

copy of the Federal Court Complaint is here as Attachment No. 4. 28 

Q: What is your next concern with the Easement language? 29 
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A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 1 

they choose unless 1) any Landowner use interferes in any way with 2 

TransCanada’s exercise of any of its rights within the Easement, or 2) 3 

TransCanada decides to take any action on the property it deems necessary to 4 

prevent injury, endangerment or interference with anything TransCanada deems 5 

necessary to do on the property. Landowner is also forbidden from excavating 6 

without prior authorization by TransCanada. So my understanding is that 7 

TransCanada will unilaterally determine what Landowner can and can’t do based 8 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 9 

could also completely deny my request to excavate. Further, TransCanada retains 10 

all “privileges necessary or convenient for the full use of the rights” granted to 11 

them in the Easement. Again, TransCanada unilaterally can decide to the 12 

detriment of the property rights of Landowner what TransCanada believes is 13 

necessary or convenient for it. And there is no option for any additional 14 

compensation to landowner for any right exercised by TransCanada that leads to 15 

the removal of trees or plants or vegetation or buildings or structures or facilities 16 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 17 

rights without having to compensate Landowner for such further destruction or 18 

losses are not conducive to the protection of property rights or economic interest. 19 

Q:  What is the next concern you have? 20 

A: The Easement also allows some rights for Landowner but restricts them at the 21 

same time and again at the sole and unilateral decision making of TransCanada. 22 

TransCanada will determine if the actions of Landowner might in anyway 23 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 24 

any appurtenances thereon to the pipeline itself or to their access to the Easement 25 

or within the Easement and TransCanada retains the right at any time, whether 26 

during growing season or not, to travel “within and along Easement Area on foot 27 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 28 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 29 
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impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 1 

undefined and unilateral restrictions are not conducive to the protection of 2 

property rights or economic interest. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 5 

Landowner’s land any debris of any kind without any input or power of 6 

Landowner to demand an alternative method or location of debris disposal. Such 7 

unilateral powers would negatively affect Landowners property are not conducive 8 

to the protection of property rights or economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 11 

“where rock is encountered” mean and why does TransCanada solely get to 12 

determine whether or not this phrase is triggered. This phrase could be used to 13 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 14 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 15 

affect Landowners property is not conducive to the protection of property rights. A 16 

shallow pipeline is much more likely to become a danger and liability in the future 17 

given farming operations and buried irrigation lines and other factors common to 18 

the current typical agricultural uses of the land in question impacted by 19 

TransCanada’s preferred pipeline route. 20 

Q:  What is the next concern you have with the Easement language? 21 

A: There are more vague concepts solely at the determination of TransCanada such as 22 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 23 

possible.” There is nothing here that defines this or provides a mechanism for 24 

documenting or memorializing “pre-construction position” so as to minimize 25 

costly legal battles or wasted Landowner time attempting to recreate the soil 26 

condition on their fields or pasture. Such unilateral powers would negatively affect 27 

Landowners property are not conducive to the protection of property rights or 28 

economic interest. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 2 

appurtenances thereto in place on, under, across, or through Nebraska land at any 3 

time it chooses. There is no provision for Landowner compensation for such 4 

abandonment nor any right for the Landowner to demand removal. Such unilateral 5 

powers would negatively affect Landowners property are not conducive to the 6 

protection of property rights or economic interest. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: TransCanada has the power to unilaterally move or modify the location of any 9 

Easement area whether permanent or temporary at their sole discretion. 10 

Regardless, if Landowner has taken prior steps relative the their property in 11 

preparation or planning of TransCanada’s taking of the initial easement area(s), 12 

the language here does not require TransCanada to compensate the Landowner if 13 

they decide to move the easement anywhere on Landowners property. Such 14 

unilateral powers would negatively affect Landowners property are not conducive 15 

to the protection of property rights or economic interests. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 18 

transfer and be applicable to any future owner of the Land in question without the 19 

ability of the future Landowner to modify or negotiate any of the language in 20 

question to which it will be held to comply. 21 

Q:  What is the next concern you have with the Easement language? 22 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 23 

Easement to any person, company, country, etc. at their sole discretion at anytime 24 

to anyone. This also means that any buyer of the easement could do the same to a 25 

third buyer and so on forever. There is no change of control or sale provision in 26 

place to protect the Landowner or Nebraska or to provide compensation for such 27 

change of control or ownership. It is not conducive to the protection of property 28 

rights or economic interests to allow unilateral unrestricted sale of the Easement 29 
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thereby forcing upon the Landowner and our State a new unknown Easement 1 

owner. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: There are many terms in the Easement that are either confusing or undefined terms 4 

that are without context as to whether or not the Landowner would have any say 5 

so in determining what these terms mean or if the evaluation is solely in 6 

TransCanada’s control. Some of these vague undefined terms are as follows: 7 

i. “pipeline installation activities” 8 

ii. “availability of labor and materials”  9 

iii. “commercially reasonable costs and expenses”  10 

iv. “reasonably anticipated and foreseeable costs and expenses”  11 

v. “yield loss damages” 12 

vi. “diminution in the value of the property”  13 

vii. “substantially same condition”  14 

viii. “an actual or potential hazard”  15 

ix. “efficient”  16 

x. “convenient”  17 

xi. “endangered”  18 

xii. “obstructed”  19 

xiii. “injured”  20 

xiv. “interfered with”  21 

xv. “impaired”  22 

xvi. “suitable crossings”  23 

xvii. “where rock is encountered”  24 

xviii. “as nearly as practicable”  25 

xix. “pre-construction position”  26 

xx. “pre-construction grade”  27 

xxi. “various engineering factors”    28 
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Each one of these above terms and phrases as read in the context of the Easement 1 

could be problematic in many ways. Notably, undefined terms tend to only get 2 

definition in further legal proceedings after a dispute arises and the way the 3 

Easement is drafted, TransCanada has sole power to determine when and if a 4 

particular situation conforms with or triggers rights affected by these terms. For 5 

instance, “yield loss damages” should be specifically defined and spelled out 6 

exactly how the landowner is to be compensated and in what events on the front 7 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 8 

the Landowner is without contractual rights to define these terms or determine 9 

when rights related to them trigger and what the affects may be. 10 

Q: Do you have any other concerns about the Easement language that you can 11 

think of at this time? 12 

A: I reserve the right to discuss any additional concerns that I think of at the time of 13 

my live testimony in August. 14 

Q: Based upon what you have shared with the Commission above regarding 15 

TransCanada’s proposed Easement terms and agreement, do you believe 16 

those to be reasonable or just, under the circumstances of the pipeline’s 17 

impact upon you and your land? 18 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 19 

discussed previously. 20 

Q: Did TransCanada ever offer you financial compensation for the rights that 21 

they sought to obtain in your land, and for what they sought to prevent you 22 

and any future land owner of your property from doing in the future? 23 

A: Yes, we received an offer from them. 24 

Q: As the owner of the land in question and as the person who knows it better 25 

than anyone else, do you believe that TransCanada offered you just, or fair, 26 

compensation for all of what they proposed to take from you so that their tar 27 

sands pipeline could be located across your property? 28 
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A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 1 

offer for all the potential impacts and effects and the rights that I’m giving up, and 2 

what we will be prevented from doing in the future and how their pipeline would 3 

impact my property for ever and ever. 4 

Q: Has TransCanada at any time offered to compensate you annually, such as 5 

wind farm projects do, for the existence of their potential tar sands pipeline 6 

across your property. 7 

A: No, never. 8 

Q: At any time did TransCanada present you with or request that you, as the 9 

owner of the land in question, sign and execute a document called, “Advanced 10 

Release of Damage Claims and Indemnity Agreement?” 11 

A: Yes, they did and it was included in the County Court lawsuit against us. 12 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 13 

“Advanced Release of Damage Claims and Indemnity Agreement? 14 

A: Yes, it is. 15 

Q: What was your understanding of that document? 16 

A: When I read that document in the plain language of that document, it was my 17 

understanding that TransCanada was attempting to pay me a very small amount at 18 

that time in order for me to agree to give up my rights to be compensated from 19 

them in the future related to any damage or impact they may have upon my 20 

property “arising out of, in connection with, or alleged to resulted from 21 

construction or surveying over, under or on” my land. 22 

Q: Did you ever sign that document? 23 

A: No, I did not. 24 

Q: Why not? 25 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 26 

sum of money when I have no idea how bad the impacts or damages that they, or 27 

their contractors, or subcontractors, or other agents or employees, may cause on 28 
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my land at any time in the future that resulted from the construction or surveying 1 

or their activities upon my land. 2 

Q: When you reviewed this document, what did it make you feel? 3 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 4 

shield themselves against known and foreseeable impacts that their pipeline, and 5 

the construction of it, would have upon my land.  It made me feel that they knew it 6 

was in their financial interest to pay me as little as possible to prevent me from 7 

ever having the opportunity to seek fair compensation again, and that this must be 8 

based upon their experience of unhappy landowners and situations in other places 9 

where they have built pipelines. 10 

Q: Has TransCanada ever contacted you and specifically asked you if you 11 

thought their proposed location of their proposed pipeline across your land 12 

was in your best interest? 13 

A: No, they have not. 14 

Q: Has TransCanada ever contacted you and specifically asked you if you 15 

thought their proposed location of their proposed pipeline across your land 16 

was in the public interest of the State of Nebraska? 17 

A: No, they have not. 18 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 19 

Takings Clause? 20 

A: Yes, I am. 21 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 22 

an American citizens property? 23 

A: My understanding is that, according to the United States Constitution, that if the 24 

government is going to take land for public use, then in that case, or by taking for 25 

public use, it can only occur if the private land owner is compensated justly, or 26 

fairly. 27 

Q: Has TransCanada ever contacted you specially to explain the way in which 28 

the public could use its proposed Keystone XL Pipeline? 29 
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A: No, they have not. 1 

Q: Can you think of any way in which the public, that is the citizens of the State 2 

of Nebraska, can directly use the proposed TransCanada Keystone XL 3 

Pipeline, as it dissects the State of Nebraska? 4 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 5 

public benefits from this pipeline in any way, how they can use it any way, or how 6 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 7 

that the only reason it’s proposed to come through Nebraska, is that because we 8 

are geographically in the way from between where the privately-owned Tar Sands 9 

are located to where TransCanada wants to ship the Tar Sands to refineries in 10 

Houston, Texas. 11 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 12 

crude petroleum, or oil and petroleum by-products that you would like to 13 

ship in its pipeline? 14 

A: No, it has not. 15 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-16 

products that you, at this time or any time in the future, would desire to place 17 

for transport within the proposed TransCanada Keystone XL Pipeline? 18 

A: No, I do not. 19 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 20 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-21 

products within the proposed TransCanada Keystone XL Pipeline? 22 

A: No, I do not.  I’ve never heard of such a person or company like that. 23 

Q: Do you pay property taxes for the land that would be affected and impacted 24 

at the proposed TransCanada Keystone XL Pipeline? 25 

A: Yes, I do. 26 

Q: Why do you pay property taxes on that land? 27 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 28 

of that property. 29 
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Q: Because you follow the law and pay property taxes, do you believe you 1 

deserve any special consideration or treatment apart from any other person 2 

or company that pays property taxes? 3 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 4 

just what you do. 5 

Q: Do you believe the fact that you pay property taxes entitles you to special 6 

treatment of any kind, or special rights of any kind? 7 

A: No, of course not. 8 

Q: Do you believe the fact that you pay property taxes on your land would be 9 

enough to qualify you to have the power of eminent domain to take land of 10 

your neighbors or other people in your county, or other people across the 11 

state of Nebraska? 12 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 13 

I expect an award for or any type of special consideration. 14 

Q: Have you at any time ever employed any person other than yourself? 15 

A: Well, yes I have. 16 

Q: Do you believe that the fact that you have, at some point in your life, 17 

employed one or more other persons entitle you to any special treatment or 18 

consideration above and beyond any other Nebraskan that has also employed 19 

one or more persons? 20 

A: No, of course not. 21 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 22 

have at one point employed another person within this state, entitles you to 23 

preferential treatment or consideration of any kind? 24 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 25 

don’t deserve any special treatment or consideration for that fact. 26 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 27 

crude oil pipeline in its preferred location, or ultimate location across the 28 

state of Nebraska? 29 
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A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 1 

or even bullied around and being made to feel scared that they did not have any 2 

options but to sign whatever papers TransCanada told them they had to. I am 3 

aware of folks being threatened that their land would be taken if they didn’t follow 4 

what TransCanada was saying. I am aware of tactics to get people to sign 5 

easements that I don’t believe have any place in Nebraska or anywhere, such as 6 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 7 

landowners and convince them they should sign TransCanada’s easement 8 

agreements. I am aware of older folks and widows or widowers feeling they had 9 

no choice but to sign TransCanada’s Easement and they didn’t know they could 10 

fight or stand up for themselves. From a more practical standpoint, I am worried 11 

that according to their answer to our Interrogatory No. 211, TransCanada only 12 

owns and operates one (1) major oil pipeline. They simply do not have the 13 

experience with this type of pipeline and that scares me. There are others but that 14 

is what I can recollect at this time and if I remember more or my recollection is 15 

refreshed I will share those with the Commissioners at the Hearing in August. 16 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 17 

landowner is reasonable or just? 18 

A: No, I do not. 19 

Q: Do you have any concern about limitations that the construction of this 20 

proposed pipeline across your affected land would prevent construction of 21 

future structures upon the portion of your land affected by the proposed 22 

easement and immediately surrounding areas? 23 

A: Well yes, of course I do.  We would not be able to build any type of structures 24 

directly across or touching the easement, and it would be unwise and I would be 25 

uncomfortable to build anything near the easement for fear of being blamed in the 26 

future should any damage or difficulty result on my property in regards to the 27 

pipeline.  What if I would want to expand my feedlot operation?  I may be putting 28 
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in more feedlots or a Hoop building.  This area would be where I would consider 1 

doing that. 2 

Q: Do you think such a restriction would impact you economically? 3 

A: Well yes, of course.  It restricts both me and my successors from expanding 4 

operations.  5 

Q: How do you think such a restriction would impact you economically? 6 

A: The future of this land may not be exactly how it’s being used as of this moment, 7 

and having the restrictions and limiting my ability to develop my land in certain 8 

ways presents a huge negative economic impact on myself, my family, and any 9 

potential future owner of the property. You have no idea how I or the future owner 10 

may want to use this land in the future or the other land across Nebraska 11 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 12 

ago it would have been hard to imagine all the advances that we have now or how 13 

things change. Because the Easement is forever and TransCanada gets the rights in 14 

my land forever we have to think with a very long term view. By placing their 15 

pipeline on under across and through my land that prevents future development 16 

which greatly negatively impacts future taxes and tax revenue that could have 17 

been generated by the County and State but now will not. When you look at the 18 

short blip of economic activity that the two years of temporary construction efforts 19 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 20 

and restrictions TransCanada is forcing upon us and Nebraska. 21 

Q: Do you have any concerns about the environmental impact of the proposed 22 

pipeline? 23 

A: Yes, I do.   24 

Q: What are some of those concerns? 25 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 26 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 27 

a detrimental impact upon the environment of my land specifically, as well as the 28 

lands near my land and surrounding the proposed pipeline route. 29 
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Q: Do you have any other environmental concerns? 1 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 2 

construction and/or maintenance and operation. I am concerned about spills and 3 

leaks that TransCanada has had in the past and will have in the future. This could 4 

be catastrophic to my operations or others and to my county and the State. 5 

Q: Do you have any thoughts regarding if there would be an impact upon the 6 

natural resources on or near your property due to the proposed pipeline? 7 

A: Yes, I believe that any construction, operation, and/or maintenance of the 8 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 9 

resources of my land, and the lands near and surrounding the proposed pipeline 10 

route. 11 

Q: Do you have any worries about potential impacts from the proposed pipeline 12 

to the soil of your land, or land near you? 13 

A: Yes, I believe that any construction, operation, and/or maintenance of the 14 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 15 

land, as well as land along and surrounding the proposed pipeline route.  This 16 

includes, but is not limited to, the reasons that we discussed above of disturbing 17 

the soil composition and makeup as it has naturally existed for thousands and 18 

millions of years. This disruption could be during the construction process, and 19 

any future maintenance or removal process.  I’m gravely concerned about the 20 

fertility and the loss of economic ability of my property to grow the crops, or grow 21 

the grasses, or grow whatever it is at that time they exist on my property or that I 22 

may want to grow in the future, or that a future owner may want to grow.  The 23 

land will never be the same as it exists now, undisturbed, to after it is trenched up 24 

for the proposed pipeline. 25 

Q: Do you have any concerns about the potential impact of the proposed pipeline 26 

upon the groundwater over your land, or surrounding lands? 27 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 28 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 29 
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groundwater of not only under my land, but also near and surrounding the pipeline 1 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 2 

simple and it is simply too valuable to our State and the country to put at 3 

unreasonable risk. 4 

Q: Do you have any concern about the potential impact of the proposed pipeline 5 

upon the surface water on, or near or around your land? 6 

A: Yes, I have significant concerns that any construction, operation, and/or 7 

maintenance of the proposed Keystone XL Pipeline would have detrimental 8 

impact upon the surface water of not only within my property boundary, but along 9 

and near and surrounding the pipeline route, and in fact, across the state of 10 

Nebraska.   11 

Q: Do you have any concern about the potential impacts of the proposed pipeline 12 

upon the wildlife and plants, other than your growing crops on or near your 13 

land? 14 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 15 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 16 

wildlife and the plants, not only that are located on or can be found upon my land, 17 

but also near and along the proposed pipeline route. 18 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 19 

fair market value of your land? 20 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 21 

pipeline underneath and across and through my property will negatively affect the 22 

fair market value at any point in the future, especially at that point in which I 23 

would need to sell the property, or someone in my family would need to sell the 24 

property.  I do not believe, and certainly would not be willing to pay, the same 25 

price for land that had the pipeline located on it, versus land that did not.  I hope 26 

there is never a point where I’m in a position where I have to sell and have to 27 

realize as much value as I can out of my land.  But because it is my single largest 28 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 29 
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Pipeline upon my land will affect a buyer’s willingness to pay as much as they 1 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 2 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 3 

not to mention all of the rights you give up by the nature of having the pipeline 4 

due to having the easement that we have previously discussed, for any reasonable 5 

person to think that the existence of the pipeline would not negatively affect my 6 

property’s value. 7 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 8 

testimony? 9 

A: Yes, I have. 10 

Q: Where have you seen that before? 11 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    12 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 13 

believe the portion of the alternative route shown here that is within Nebraska 14 

essentially twins or parallels Keystone I.  15 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 16 

Application, and as found on Attachment No. 7, here to your testimony, is in 17 

the public interest of Nebraska? 18 

A: No, I do not. 19 

Q: Do you believe that the Keystone mainline alternative route as shown on 20 

Attachment No. 7 included with your testimony here is a major oil pipeline 21 

route that is in the public interest of Nebraska? 22 

A: No, I do not. 23 

Q: Do you believe the portion of what has been previously called the I-90 24 

corridor alternative route, specifically for the portion of the proposed 25 

pipeline within Nebraska as found in Attachment No. 6 to your testimony, is 26 

in the public interest of Nebraska? 27 

A: No, I do not. 28 
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Q: Do you believe there is any potential route for the proposed Keystone XL 1 

Pipeline across, within, under, or through the State of Nebraska that is in the 2 

public interest of the citizens of Nebraska? 3 

A: No, I do not. 4 

Q: Why do you hold that belief? 5 

A: Because there simply is no public interest based on all of the factors that I am 6 

aware and that I have read and that I have studied that this Commission is to 7 

consider that would establish that a for-profit foreign-owned pipeline that simply 8 

crosses Nebraska because we are geographically in the way between where tar 9 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 10 

public interest of Nebraskans. We derive no benefit from this project. It is not for 11 

public use. Nebraska is simply in the way and when all considerations are taken in 12 

there is no net benefit of any kind for Nebraska should this project be placed in our 13 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 14 

the negative impacts and concerns. 15 

Q: What do you think about the applicant, TransCanada’s argument that its 16 

preferred route for its proposed Keystone XL Pipeline is in the public interest 17 

of Nebraska because it may bring temporary jobs during the construction 18 

phase to Nebraska? 19 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 20 

temporary or on a permanent basis, don’t come with a project that has all the 21 

potential and foreseeable negative impacts, many of which we have discussed here 22 

and other witnesses throughout the course of this hearing have and will discuss.  If 23 

I decide to hire and employ someone to help me out in my farming or ranching 24 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 25 

to my land or my town or my county or my state.  And I’ve hired someone who is 26 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 27 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 28 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 29 
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from TransCanada’s own statements that the jobs numbers they originally touted 1 

were determined to be a minute fraction of the permanent jobs that had been 2 

projected. According to their answer to our Interrogatory No. 191, TransCanada 3 

has created only thirty-four (34) jobs within Nebraska working specifically on 4 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 5 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 6 

Further, according to their answer to Interrogatory No. 199, TransCanada would 7 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 8 

constructed on its Preferred Route or its Mainline Alternative Route. 9 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 10 

because it would cross your land? 11 

A: No, absolutely not.  I am opposed to this project because it is not in the public 12 

interest, neither within my community nor within our state. 13 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 14 

was to cross someone else’s land? 15 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 16 

the fear and anxiety and potential foreseeable risks and negative impacts that this 17 

type of a project carrying this type of product brings forced upon anyone in this 18 

state or any other state. 19 

Q: Do you think there is any intelligent route for the proposed Keystone XL 20 

Pipeline to cross the state of Nebraska? 21 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 22 

this project anywhere within Nebraska is within the public interest.  However, if 23 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 24 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 25 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 26 

preferred route and the mainline alternative routes are economic liabilities our 27 

state cannot risk. 28 

Q: What do you rely upon to make that statement? 29 
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A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 1 

already exists in that area is reason enough as it is not in our best interest or the 2 

public interests to have more major oil pipelines crisscrossing our state. Second, 3 

they have all the infrastructure already there in terms of relationships with the 4 

counties and local officials and first responders along that route. Third, they have 5 

already obtained easements from all the landowners along that route and have 6 

relationships with them. Fourth, that route avoids our most sensitive soils, the 7 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 8 

Aquifer. Sixth, they have already studied that route and previously offered it as an 9 

alternative. Seventh, it just makes the most sense that as a state we would have 10 

some intelligent policy of energy corridors and co-locating this type of 11 

infrastructure near each other. 12 

Q: Have you fully expressed each and every opinion, concern, or fact you would 13 

like the Public Service Commissioners to consider in their review of 14 

TransCanada’s Application? 15 

A: No, I have not. I have shared that which I can think of as of the date I signed this 16 

document below but other things may come to me or my memory may be 17 

refreshed and I will add and address those things at the time of the Hearing in 18 

August and address any additional items at that time as is necessary. Additionally, 19 

I have not had an adequate amount of time to receive and review all of 20 

TransCanada’s answers to our discovery and the discovery of others so it was 21 

impossible to competently and completely react to that in my testimony here and I 22 

reserve the right to also address anything related to discovery that has not yet 23 

concluded as of the date I signed this document below. Lastly, certain documents 24 

requested have not yet been produced by TransCanada and therefore I may have 25 

additional thoughts on those I will also share at the hearing as needed. 26 

Q: What is it that you are requesting the Public Service Commissioners do in 27 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 28 

across Nebraska? 29 
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A: I am respectfully and humbly requesting that the Commissioners think far beyond 1 

a temporary job spike that this project may bring to a few counties and beyond the 2 

relatively small amount of taxes this proposed foreign pipeline would possibly 3 

generate.  And, instead think about the perpetual and forever impacts of this 4 

pipeline as it would have on the landowners specifically, first and foremost, but 5 

also thereby upon the entire state of Nebraska, and to determine that neither the 6 

preferred route nor the Keystone mainline alternative route are in the public 7 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 8 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 9 

an application for a route in Nebraska, that the only potential route that would 10 

make any intelligent sense whatsoever would be twinning or near paralleling of 11 

the proposed KXL with the existing Keystone I  pipeline. The point of including 12 

Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 13 

considered by TransCanada before. It simply does not make sense to add yet 14 

another major oil pipeline crisscrossing our state creating new pumping stations, 15 

creating new impacts on additional counties and communities and going through 16 

all of the court processes with myself and other landowners like me when this 17 

applicant already has relationships with the landowners, the towns and the 18 

communities along Keystone I, and that Keystone I is firmly outside of the sand 19 

hills and a significantly further portion away from the heart of the Ogallala 20 

Aquifer than the preferred route or the Keystone mainline alternative route. 21 

Q: Does Attachment No. 8 here contain other documents you are competent to 22 

speak about that you wish to be part of your testimony and to discuss in more 23 

detail as needed at the August 2017 Hearing?  24 

A: Yes. 25 

Q: Are all of your statements in your testimony provided above true and 26 

accurate as of the date you signed this document to the best of your 27 

knowledge? 28 

A: Yes, they are. 29 
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Q: Thank you, I have no further questions at this time and reserve the right to 1 

ask you additional questions at the August 2017 Hearing. 2 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

8:15-cv-00403   Doc # 1   Filed: 11/03/15   Page 3 of 5 - Page ID # 3



4 
 

 

 

26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Before the Nebraska Public Service Commission 
 
 
In the Matter of the Application 
 
                         of 
 
TransCanada Keystone Pipeline, LP 
for Route Approval of Keystone XL 
Pipeline Project, Pursuant to Major Oil 
Pipeline Siting Act 
 
 

Application No: OP-003 
 
 
 

Direct Testimony of  
R. Wynn Hipke in Support of 

Landowner Intervenors 
 

 
State of Nebraska  ) 
    ) ss. 
Holt County   ) 

 
 
Q: Please state your name. 1 

A: My name is R. Wynn Hipke 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: Do you earn any income from this land? 15 

A: Yes. 16 
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Q: Have you depended on the income from your land to support your livelihood 1 

or the livelihood of your family? 2 

A: Yes. 3 

Q: Have you ever in the past or have you thought about in the future leasing all 4 

or a portion of your land in question here? 5 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 6 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 7 

all the restrictions and risks and potential negative impacts to farming or ranching 8 

operations as opposed to land that did not have those same risks. If I was looking 9 

to lease or rent ground I would pay more for comparable non-pipeline land than I 10 

would for comparable pipeline land and I think most folks would think the same 11 

way. This is another negative economic impact that affects the landowner and the 12 

county and the state and will forever and ever should TransCanada’s preferred or 13 

mainline alternative routes be approved. If they were to twin or closely parallel to 14 

Keystone I the vast majority of landowners would be those that already have a 15 

pipeline so there would be considerable less new incremental negative impacts. 16 

Q: Do you have similar concerns about selling the land? 17 

A: Well I hope not to have to sell the land in my lifetime but times change and you 18 

never know what is around the corner and yes I am concerned that if another piece 19 

of ground similar to mine were for sale and it did not have the pipeline and mine 20 

did that I would have a lower selling price. I think this would be true for pipeline 21 

ground on both the preferred and mainline alternative routes. 22 

Q:  What is your intent with your land after you die? 23 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 24 

to come but I have thought about getting out if this pipeline were to come through. 25 

Q: Are you aware that the preferred route of TransCanada’s Keystone XL 26 

Pipeline would cross the land described above and owned by you? 27 

A: Yes. 28 
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Q: Were you or an entity for which you are a member, shareholder, or director 1 

previously sued by TransCanada Keystone Pipeline, LP? 2 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 3 

petition for condemnation against our land so it could place its proposed pipeline 4 

within an easement that it wanted to take from us on our land. 5 

Q: Did you defend yourself and your land in that condemnation action? 6 

A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 7 

and expenses in our resistance of TransCanada’s lawsuit against us. 8 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 9 

incurred? 10 

A: No, they have not. 11 

Q: In its lawsuit against you, did TransCanada identify the amount of your 12 

property that it wanted to take for its proposed pipeline? 13 

A: The lawsuit against us stated they would take the amount of property that is 14 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 15 

and equipment reasonably necessary to operate the pipeline. 16 

Q: Did TransCanada define what they meant by “property that is reasonably 17 

necessary”? 18 

A: No, they did not. 19 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 20 

property portion of your land? 21 

A: Yes, they did. 22 

Q: Did TransCanada describe what rights it proposed to take related to the 23 

eminent domain property on your land? 24 

A: Yes, they did. 25 

Q: What rights that they proposed to take did they describe? 26 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 27 

operate, and maintain the pipeline and the plant and equipment reasonably 28 

necessary to operate the pipeline, specifically including surveying, laying, 29 
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constructing, inspecting, maintaining, operating, repairing, replacing, altering, 1 

reconstructing, removing and abandoning one pipeline, together with all fittings,  2 

cathodic protection equipment, pipeline markers, and all their equipment and 3 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 4 

petroleum products, and all by-products thereof.” 5 

Q: Prior to filing an eminent domain lawsuit to take your land that 6 

TransCanada identified, do you believe they attempted to negotiate in good 7 

faith with you? 8 

A: No, I do not. 9 

Q: Did TransCanada at any time approach you with or deliver to you their 10 

proposed easement and right-of-way agreement? 11 

A: Yes, they did. 12 

Q: At the time you reviewed TransCanada’s easement and right-of-way 13 

agreement, did you understand that they would be purchasing a fee title 14 

interest in your property or that they were taking something else? 15 

A: I understood that they proposed to have the power to take both a temporary 16 

construction easement that could last for a certain period of time and then also a 17 

permanent easement which they described to be 50 feet across or in width, and 18 

that would run the entire portion of my property from where a proposed pipeline 19 

would enter my property until where it would exit the property. 20 

Q: Is the document included with your testimony here as Attachment No. 2, a 21 

true and accurate copy of TransCanada’s proposed Easement and Right-of-22 

Way agreement that they included with their condemnation lawsuit against 23 

you? 24 

A: Yes, it is.  25 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 26 

and Right-of-Way agreement? 27 

A: Yes, I have. 28 
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Q: What is your understanding of the significance of the Easement and Right-of-1 

Way agreement as proposed by TransCanada? 2 

A: My understanding is that this is the document that will govern all of the rights and 3 

obligations and duties as well as the limitations of what I can and cannot do and 4 

how I and any future landowner and any person I invite to come onto my property 5 

must behave as well as what TransCanada is and is not responsible for and how 6 

they can use my land. 7 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 8 

agreement do you have any concerns about any portions of it or any of the 9 

language either included in the document or missing from the proposed 10 

document? 11 

A: Yes, I have a number of significant concerns and worries about the document and 12 

how the language included and the language not included potentially negatively 13 

impacts my land and thereby potentially negatively impacts my community and 14 

my state.   15 

Q: I would like you to walk the Commissioners through each and every one of 16 

your concerns about TransCanada’s proposed Easement and Right-of-Way 17 

agreement so they can develop an understanding of how that language and 18 

the terms of that contract, in your opinion, potentially negatively impacts you 19 

and your land.  So, if you can start at the beginning of that document and 20 

let’s work our way through it, okay? 21 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 22 

Easement and Right-of-Way agreement and how it negatively could affect my 23 

property rights and my economic interests. 24 

Q. Okay, let’s start with your first concern please. 25 

A: The very first sentence talks about consideration or how much money they will 26 

pay to compensate me for all of the known and unknown affects and all of the 27 

rights I am giving up and for all the things they get to do to my land and for what 28 
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they will prevent me from doing on my land and they only will pay me one time at 1 

the signing of the easement agreement. That is a huge problem. 2 

Q: Explain to the Commissioners why that is a problem. 3 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 4 

landowner because they want to have my land forever for use as they see fit so 5 

they can make a daily profit from their customers. If I was to lease ground from 6 

my neighbor I would typically pay twice a year every year as long as they granted 7 

me the rights to use their land. That only makes sense – that is fair. If I was going 8 

to rent a house in town I would typically pay monthly, every month until I gave up 9 

my right to use that house. By TransCanada getting out on the cheap and paying 10 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 11 

revenue collection on the money I would be paid and then pay taxes on and 12 

contribute to this state and this country. It is money I would be putting back into 13 

my local community both spending and stimulating the local economy and 14 

generating more economic activity right here. Instead TransCanada’s shareholders 15 

keep all that money and it never finds its way to Nebraska.  16 

Q: What is your next concern? 17 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 18 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 19 

limited partnership…” and I have no idea who that really is. I have no idea who is 20 

forcing this pipeline on us or who the owners of the entities are, or what are the 21 

assets backing this limited partnership, or who the general partner is, or who all 22 

the limited partners are, and who makes up the ownership of the these partners or 23 

the structure or any of the basic things you would want to know and understand if 24 

you would want to do business with such an outfit. According to TransCanada’s 25 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 26 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 27 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 28 
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basically nothing. That is really scary since the general partner has the liability but 1 

virtually none of the ownership and who knows if it has any other assets. 2 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 3 

percent clear on exactly who could become the owner of over 275 miles of 4 

Nebraska land? 5 

A:  No. 6 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 7 

percent clear on exactly who will be operating and responsible for 8 

approximately 275 miles of tar sands pipeline underneath and through 9 

Nebraska land? 10 

A:  No. 11 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 12 

and the State of Nebraska of TransCanada’s easement terms. 13 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 14 

called “Grantee”)…” and this concerns me because it would allow their easement 15 

to be transferred or sold to someone or some company or country or who knows 16 

what that I don’t know and who we may not want to do business with. This 17 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 18 

bidder that could have terrible impacts upon all of Nebraska depending upon who 19 

may buy it and I don’t know of any safeguards in place for us or the State to veto 20 

or have any say so in who may own, operate, or be responsible for this pipeline in 21 

the future. 22 

Q: Do you think that type of uncertainty and lack of control over a major piece 23 

of infrastructure crossing our State is in the public interest? 24 

A: No, certainly not, in fact, just the opposite. 25 

Q: What’s next? 26 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 27 

really concerns me. Why does the easement and right-of-way have to be perpetual 28 
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and permanent? That is the question myself and my family want an answer to. 1 

Perpetual to me is like forever and that doesn’t make sense. 2 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 3 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 4 

data proving there is a perpetual supply of tar sands. I am not aware in 5 

TransCanada’s application where it proves there is a perpetual necessity for this 6 

pipeline. My understanding of energy infrastructure like wind towers is they have 7 

a decommission plan and actually take the towers down when they become 8 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 9 

will, and I want my family or future Nebraska families to have that land as 10 

undisturbed as possible and it is not in my interest or the public interest of 11 

Nebraska to be forced to give up perpetual and permanent rights in the land for 12 

this specific kind of pipeline project. 13 

Q: Okay, what is your next concern? 14 

A: The easement language includes all these things TransCanada can do and it says 15 

“…abandoning in place…” so they can just leave this pipeline under my ground 16 

until the end of time just sitting there while they are not using it, but I am still 17 

prevented from doing on my land and using my land what I would like. If I owned 18 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 19 

there. It doesn’t make sense and it scares me and it is not in my interest or the 20 

public interest of Nebraska to allow this. 21 

Q: Now it looks like we are ready to go to the second page of the Easement is that 22 

right? 23 

A: Yes. 24 

Q: So now on the second page of the Easement what are your concerns? 25 

A: Here the Easement identifies a 24-month deadline to complete construction of the 26 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 27 

starts to run from the moment “actual pipeline installation activities” begin on 28 

Landowners property. It appears that TransCanada would define this phrase as 29 
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needed. It would be wise to explain what types of TransCanada action constitutes  1 

“installation activity” For instance, would the placement and storage of an 2 

excavator or other equipment on or near the Easement property be an activity or 3 

would earth have to be moved before the activity requirement is triggered. This 4 

vague phrase is likely to lead to future disputes and litigation that is not in the best 5 

interest of the welfare of Nebraska and would not protect property interests. The 6 

24-months can also be extended in the case of “force majeure.” My understanding 7 

is that force majeure is often used to insulate a party to a contract when events 8 

occur that are completely out of their control. In TransCanada’s easement this is 9 

expanded to include “without limitation…availability of labor and materials.” 10 

Extending this language to labor and materials is problematic because these are 11 

two variables that TransCanada does have some or significant control over and to 12 

allow extension of the 24-month period over events not truly out of the control of 13 

TransCanada and without further provision for compensation for the Landowner is 14 

not conducive to protection of property rights. 15 

Q: Okay, what is your next concern? 16 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 17 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 18 

reasonable costs and expenses” will pay for damages caused but then limits 19 

TransCanada’s liability to certain circumstances. There is no definition of 20 

“commercially reasonable” and no stated right that the Landowner would get to 21 

determine the amounts of cost or expense that is “commercially reasonable.”  22 

TransCanada excepts out from their liability any damages that are caused by 23 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 24 

Landowner. It is understandable that if the Landowner were to willfully and 25 

intentionally cause damages to the pipeline that Landowner should be liable. 26 

However, anything short of willful misconduct should be the lability of 27 

TransCanada who is subjecting the pipeline on the Landowner and who is making 28 

a daily profit from that pipeline. When evaluating the impact on property rights of 29 
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this provision, you must consider the potentially extremely expensive fight a 1 

Landowner would have over this question of whether or not damage was an act of 2 

negligence. Putting this kind of potential liability upon the Landowner is 3 

incredibly problematic and is detrimental to the protection of property rights. I 4 

don’t think this unilateral power which I can’t do anything about as the landowner 5 

is in the best economic interest of the land in question or the State of Nebraska for 6 

landowners to be treated that way. 7 

Q: Is there any specific event or example you are aware of that makes this 8 

concern more real for you? 9 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 10 

Nemaha County, Nebraska landowner farmers who accidently struck two 11 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 12 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 13 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 14 

copy of the Federal Court Complaint is here as Attachment No. 3.  15 

Q: What is your next concern with the Easement language? 16 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 17 

they choose unless 1) any Landowner use interferes in any way with 18 

TransCanada’s exercise of any of its rights within the Easement, or 2) 19 

TransCanada decides to take any action on the property it deems necessary to 20 

prevent injury, endangerment or interference with anything TransCanada deems 21 

necessary to do on the property. Landowner is also forbidden from excavating 22 

without prior authorization by TransCanada. So my understanding is that 23 

TransCanada will unilaterally determine what Landowner can and can’t do based 24 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 25 

could also completely deny my request to excavate. Further, TransCanada retains 26 

all “privileges necessary or convenient for the full use of the rights” granted to 27 

them in the Easement. Again, TransCanada unilaterally can decide to the 28 

detriment of the property rights of Landowner what TransCanada believes is 29 
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necessary or convenient for it. And there is no option for any additional 1 

compensation to landowner for any right exercised by TransCanada that leads to 2 

the removal of trees or plants or vegetation or buildings or structures or facilities 3 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 4 

rights without having to compensate Landowner for such further destruction or 5 

losses are not conducive to the protection of property rights or economic interest. 6 

Q:  What is the next concern you have? 7 

A: The Easement also allows some rights for Landowner but restricts them at the 8 

same time and again at the sole and unilateral decision making of TransCanada. 9 

TransCanada will determine if the actions of Landowner might in anyway 10 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 11 

any appurtenances thereon to the pipeline itself or to their access to the Easement 12 

or within the Easement and TransCanada retains the right at any time, whether 13 

during growing season or not, to travel “within and along Easement Area on foot 14 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 15 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 16 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 17 

undefined and unilateral restrictions are not conducive to the protection of 18 

property rights or economic interest. 19 

Q:  What is the next concern you have with the Easement language? 20 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 21 

Landowner’s land any debris of any kind without any input or power of 22 

Landowner to demand an alternative method or location of debris disposal. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interest. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 27 

“where rock is encountered” mean and why does TransCanada solely get to 28 

determine whether or not this phrase is triggered. This phrase could be used to 29 
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justify installing the pipeline 24 inches beneath the surface. The ability to use this 1 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 2 

affect Landowners property are not conducive to the protection of property rights. 3 

A shallow pipeline is much more likely to become a danger and liability in the 4 

future given farming operations and buried irrigation lines and other factors 5 

common to the current typical agricultural uses of the land in question impacted 6 

by TransCanada’s preferred pipeline route. 7 

Q:  What is the next concern you have with the Easement language? 8 

A: There are more vague concepts solely at the determination of TransCanada such as 9 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 10 

possible.” There is nothing here that defines this or provides a mechanism for 11 

documenting or memorializing “pre-construction position” so as to minimize 12 

costly legal battles or wasted Landowner time attempting to recreate the soil 13 

condition on their fields or pasture. Such unilateral powers would negatively affect 14 

Landowners property are not conducive to the protection of property rights or 15 

economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 18 

appurtenances thereto in place on, under, across, or through Nebraska land at any 19 

time it chooses. There is no provision for Landowner compensation for such 20 

abandonment nor any right for the Landowner to demand removal. Such unilateral 21 

powers would negatively affect Landowners property are not conducive to the 22 

protection of property rights or economic interest. 23 

Q:  What is the next concern you have with the Easement language? 24 

A: TransCanada has the power to unilaterally move or modify the location of any 25 

Easement area whether permanent or temporary at their sole discretion. 26 

Regardless, if Landowner has taken prior steps relative to their property in 27 

preparation or planning of TransCanada’s taking of the initial easement area(s), 28 

the language here does not require TransCanada to compensate the Landowner if 29 
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they decide to move the easement anywhere on Landowners property. Such 1 

unilateral powers would negatively affect Landowners property are not conducive 2 

to the protection of property rights or economic interests. 3 

Q:  What is the next concern you have with the Easement language? 4 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 5 

transfer and be applicable to any future owner of the Land in question without the 6 

ability of the future Landowner to modify or negotiate any of the language in 7 

question to which it will be held to comply. 8 

Q:  What is the next concern you have with the Easement language? 9 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 10 

Easement to any person, company, country, etc. at their sole discretion at anytime 11 

to anyone. This also means that any buyer of the easement could do the same to a 12 

third buyer and so on forever. There is no change of control or sale provision in 13 

place to protect the Landowner or Nebraska or to provide compensation for such 14 

change of control or ownership. It is not conducive to the protection of property 15 

rights or economic interests to allow unilateral unrestricted sale of the Easement 16 

thereby forcing upon the Landowner and our State a new unknown Easement 17 

owner. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: There are many terms in the Easement that are either confusing or undefined terms 20 

that are without context as to whether or not the Landowner would have any say 21 

so in determining what these terms mean or if the evaluation is solely in 22 

TransCanada’s control. Some of these vague undefined and ambiguous terms are 23 

as follows: 24 

i. “pipeline installation activities” 25 

ii. “availability of labor and materials”  26 

iii. “commercially reasonable costs and expenses”  27 

iv. “reasonably anticipated and foreseeable costs and expenses”  28 

v. “yield loss damages” 29 
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vi. “diminution in the value of the property”  1 

vii. “substantially same condition”  2 

viii. “an actual or potential hazard”  3 

ix. “efficient”  4 

x. “convenient”  5 

xi. “endangered”  6 

xii. “obstructed”  7 

xiii. “injured”  8 

xiv. “interfered with”  9 

xv. “impaired”  10 

xvi. “suitable crossings”  11 

xvii. “where rock is encountered”  12 

xviii. “as nearly as practicable”  13 

xix. “pre-construction position”  14 

xx. “pre-construction grade”  15 

xxi. “various engineering factors”    16 

Each one of these above terms and phrases as read in the context of the Easement 17 

could be problematic in many ways. Notably, undefined terms tend to only get 18 

definition in further legal proceedings after a dispute arises and the way the 19 

Easement is drafted, TransCanada has sole power to determine when and if a 20 

particular situation conforms with or triggers rights affected by these terms. For 21 

instance, “yield loss damages” should be specifically defined and spelled out 22 

exactly how the landowner is to be compensated and in what events on the front 23 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 24 

the Landowner is without contractual rights to define these terms or determine 25 

when rights related to them trigger and what the affects may be. 26 

Q: Do you have any other concerns about the Easement language that you can 27 

think of at this time? 28 
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A: I reserve the right to discuss any additional concerns that I think of at the time of 1 

my live testimony in August. 2 

Q: Based upon what you have shared with the Commission above regarding 3 

TransCanada’s proposed Easement terms and agreement, do you believe 4 

those to be reasonable or just, under the circumstances of the pipeline’s 5 

impact upon you and your land? 6 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 7 

discussed previously. 8 

Q: Did TransCanada ever offer you financial compensation for the rights that 9 

they sought to obtain in your land, and for what they sought to prevent you 10 

and any future land owner of your property from doing in the future? 11 

A: Yes, we received an offer from them. 12 

Q: As the owner of the land in question and as the person who knows it better 13 

than anyone else, do you believe that TransCanada offered you just, or fair, 14 

compensation for all of what they proposed to take from you so that their tar 15 

sands pipeline could be located across your property? 16 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 17 

offer for all the potential impacts and effects and the rights that I’m giving up, and 18 

what we will be prevented from doing in the future and how their pipeline would 19 

impact my property for ever and ever. 20 

Q: Has TransCanada at any time offered to compensate you annually, such as 21 

wind farm projects do, for the existence of their potential tar sands pipeline 22 

across your property. 23 

A: No, never. 24 

Q: At any time did TransCanada present you with or request that you, as the 25 

owner of the land in question, sign and execute a document called, “Advanced 26 

Release of Damage Claims and Indemnity Agreement?” 27 

A: Yes, they did and it was included in the County Court lawsuit against us. 28 
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Q: Is Attachment No. 4, to your testimony here, a true and accurate copy of the 1 

“Advanced Release of Damage Claims and Indemnity Agreement?  2 

A: Yes, it is. 3 

Q: What was your understanding of that document? 4 

A: When I read that document in the plain language of that document, it was my 5 

understanding that TransCanada was attempting to pay me a very small amount at 6 

that time in order for me to agree to give up my rights to be compensated from 7 

them in the future related to any damage or impact they may have upon my 8 

property “arising out of, in connection with, or alleged to resulted from 9 

construction or surveying over, under or on” my land. 10 

Q: Did you ever sign that document? 11 

A: No, I did not. 12 

Q: Why not? 13 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 14 

sum of money when I have no idea how bad the impacts or damages that they, or 15 

their contractors, or subcontractors, or other agents or employees, may cause on 16 

my land at any time in the future that resulted from the construction or surveying 17 

or their activities upon my land. 18 

Q: When you reviewed this document, what did it make you feel? 19 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 20 

shield themselves against known and foreseeable impacts that their pipeline, and 21 

the construction of it, would have upon my land.  It made me feel that they knew it 22 

was in their financial interest to pay me as little as possible to prevent me from 23 

ever having the opportunity to seek fair compensation again, and that this must be 24 

based upon their experience of unhappy landowners and situations in other places 25 

where they have built pipelines. 26 

Q: Has TransCanada ever contacted you and specifically asked you if you 27 

thought their proposed location of their proposed pipeline across your land 28 

was in your best interest? 29 
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A: No, they have not. 1 

Q: Has TransCanada ever contacted you and specifically asked you if you 2 

thought their proposed location of their proposed pipeline across your land 3 

was in the public interest of the State of Nebraska? 4 

A: No, they have not. 5 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 6 

Takings Clause? 7 

A: Yes, I am. 8 

Q: What is your understanding of the Fifth Amendment as it relates to taking of 9 

an American citizens property? 10 

A: My understanding is that, according to the United States Constitution, that if the 11 

government is going to take land for public use, then in that case, or by taking for 12 

public use, it can only occur if the private land owner is compensated justly, or 13 

fairly. 14 

Q: Has TransCanada ever contacted you specially to explain the way in which 15 

the public could use its proposed Keystone XL Pipeline? 16 

A: No, they have not. 17 

Q: Can you think of any way in which the public, that is the citizens of the State 18 

of Nebraska, can directly use the proposed TransCanada Keystone XL 19 

Pipeline, as it dissects the State of Nebraska? 20 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 21 

public benefits from this pipeline in any way, how they can use it any way, or how 22 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 23 

that the only reason it’s proposed to come through Nebraska, is that because we 24 

are geographically in the way from between where the privately-owned Tar Sands 25 

are located to where TransCanada wants to ship the Tar Sands to refineries in 26 

Houston, Texas. 27 
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Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 1 

crude petroleum, or oil and petroleum by-products that you would like to 2 

ship in its pipeline? 3 

A: No, it has not. 4 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-5 

products that you, at this time or any time in the future, would desire to place 6 

for transport within the proposed TransCanada Keystone XL Pipeline? 7 

A: No, I do not. 8 

Q: Do you know anyone in the state of Nebraska who would be able to ship any 9 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-10 

products within the proposed TransCanada Keystone XL Pipeline? 11 

A: No, I do not.  I’ve never heard of such a person or company like that. 12 

Q: Do you pay property taxes for the land that would be affected and impacted 13 

at the proposed TransCanada Keystone XL Pipeline? 14 

A: Yes, I do. 15 

Q: Why do you pay property taxes on that land? 16 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 17 

of that property. 18 

Q: Because you follow the law and pay property taxes, do you believe you 19 

deserve any special consideration or treatment apart from any other person 20 

or company that pays property taxes? 21 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 22 

just what you do. 23 

Q: Do you believe the fact that you pay property taxes entitles you to special 24 

treatment of any kind, or special rights of any kind? 25 

A: No, of course not. 26 

Q: Do you believe the fact that you pay property taxes on your land would be 27 

enough to qualify you to have the power of eminent domain to take land of 28 
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your neighbors or other people in your county, or other people across the 1 

state of Nebraska? 2 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 3 

I expect an award for or any type of special consideration. 4 

Q: Have you at any time ever employed any person other than yourself? 5 

A: Well, yes I have. 6 

Q: Do you believe that the fact that you have, at some point in your life, 7 

employed one or more other persons entitle you to any special treatment or 8 

consideration above and beyond any other Nebraskan that has also employed 9 

one or more persons? 10 

A: No, of course not. 11 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 12 

have at one point employed another person within this state, entitles you to 13 

preferential treatment or consideration of any kind? 14 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 15 

don’t deserve any special treatment or consideration for that fact. 16 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 17 

crude oil pipeline in its preferred location, or ultimate location across the 18 

state of Nebraska? 19 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 20 

or even bullied around and being made to feel scared that they did not have any 21 

options but to sign whatever papers TransCanada told them they had to. I am 22 

aware of folks being threatened that their land would be taken if they didn’t follow 23 

what TransCanada was saying. I am aware of tactics to get people to sign 24 

easements that I don’t believe have any place in Nebraska or anywhere such as 25 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 26 

landowners and convince them they should sign TransCanada’s easement 27 

agreements. I am aware of older folks and widows or widowers feeling they had 28 

no choice but to sign TransCanada’s Easement and they didn’t know they could 29 
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fight or stand up for themselves. From a more practical standpoint, I am worried 1 

that according to their answer to our Interrogatory No. 211, TransCanada only 2 

owns and operates one (1) major oil pipeline. They simply do not have the 3 

experience with this type of pipeline and that scares me. There are others but that 4 

is what I can recollect at this time and if I remember more or my recollection is 5 

refreshed I will share those with the Commissioners at the Hearing in August. 6 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 7 

landowner is reasonable or just? 8 

A: No, I do not. 9 

Q: Do you have any concern about limitations that the construction of this 10 

proposed pipeline across your affected land would prevent construction of 11 

future structures upon the portion of your land affected by the proposed 12 

easement and immediately surrounding areas? 13 

A: Well yes, of course I do.  We would not be able to build many, if any, types of 14 

structures directly across or touching the easement, and it would be unwise and I 15 

would be uncomfortable to build anything near the easement for fear of being 16 

blamed in the future should any damage or difficulty result on my property in 17 

regards to the pipeline. 18 

Q: Do you think such a restriction would impact you economically? 19 

A: Well yes, of course.   20 

Q: How do you think such a restriction would impact you economically? 21 

A: The future of this land may not be exactly how it’s being used as of this moment, 22 

and having the restrictions and limiting my ability to develop my land in certain 23 

ways presents a huge negative economic impact on myself, my family, and any 24 

potential future owner of the property. You have no idea how I or the future owner 25 

may want to use this land in the future or the other land across Nebraska 26 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 27 

ago it would have been hard to imagine all the advances that we have now or how 28 

things change. Because the Easement is forever and TransCanada gets the rights in 29 
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my land forever we have to think with a very long term view. By placing their 1 

pipeline on under across and through my land that prevents future development 2 

which greatly negatively impacts future taxes and tax revenue that could have 3 

been generated by the County and State but now will not. When you look at the 4 

short blip of economic activity that the two years of temporary construction efforts 5 

may bring, that is far outweighed by the perpetual and forever loss of opportunity 6 

and restrictions TransCanada is forcing upon us and Nebraska. The terms of the 7 

easement must be addressed in order for the Commission to truly consider 8 

property rights, economic interests, the welfare of Nebraska, and the balancing of 9 

the proposed routes against all they will affect and impact. 10 

Q: Do you have any concerns about the environmental impact of the proposed 11 

pipeline? 12 

A: Yes, I do.   13 

Q: What are some of those concerns? 14 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 15 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 16 

a detrimental impact upon the environment of my land specifically, as well as the 17 

lands near my land and surrounding the proposed pipeline route. 18 

Q: Do you have any other environmental concerns? 19 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 20 

construction and/or maintenance and operation. I am concerned about spills and 21 

leaks that TransCanada has had in the past and will have in the future. This could 22 

be catastrophic to my operations or others and to my county and the State. 23 

Q: Do you have any thoughts regarding if there would be an impact upon the 24 

natural resources on or near your property due to the proposed pipeline? 25 

A: Yes, I believe that any construction, operation, and/or maintenance of the 26 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 27 

resources of my land, and the lands near and surrounding the proposed pipeline 28 

route. 29 
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Q: Do you have any worries about potential impacts from the proposed pipeline 1 

to the soil of your land, or land near you? 2 

A: Yes, I believe that any construction, operation, and/or maintenance of the 3 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 4 

land, as well as land along and surrounding the proposed pipeline route.  This 5 

includes, but is not limited to, the reasons that we discussed above of disturbing 6 

the soil composition and makeup as it has naturally existed for thousands and 7 

millions of years during the construction process, and any future maintenance or 8 

removal process.  I’m gravely concerned about the fertility and the loss of 9 

economic ability of my property to grow the crops, or grow the grasses, or grow 10 

whatever it is at that time they exist on my property or that I may want to grow in 11 

the future, or that a future owner may want to grow.  The land will never be the 12 

same from as it exists now undisturbed to after it is trenched up for the proposed 13 

pipeline. 14 

Q: Do you have any concerns about the potential impact of the proposed pipeline 15 

upon the groundwater over your land, or surrounding lands? 16 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 17 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 18 

groundwater of not only under my land, but also near and surrounding the pipeline 19 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 20 

simple and it is simply too valuable to our State and the country to put at 21 

unreasonable risk. 22 

Q: Do you have any concern about the potential impact of the proposed pipeline 23 

upon the surface water on, or near or around your land? 24 

A: Yes, I have significant concerns that any construction, operation, and/or 25 

maintenance of the proposed Keystone XL Pipeline would have detrimental 26 

impact upon the surface water of not only within my property boundary, but along 27 

and near and surrounding the pipeline route, and in fact, across the state of 28 

Nebraska.   29 
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Q: Do you have any concern about the potential impacts of the proposed pipeline 1 

upon the wildlife and plants, other than your growing crops on or near your 2 

land? 3 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 4 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 5 

wildlife and the plants, not only that are located on or can be found upon my land, 6 

but also near and along the proposed pipeline route. 7 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 8 

fair market value of your land? 9 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 10 

pipeline underneath and across and through my property will negatively affect the 11 

fair market value at any point in the future, especially at that point in which I 12 

would need to sell the property, or someone in my family would need to sell the 13 

property.  I do not believe, and certainly would not be willing to pay, the same 14 

price for land that had the pipeline located on it, versus land that did not.  I hope 15 

there is never a point where I’m in a position where I have to sell and have to 16 

realize as much value as I can out of my land.  But because it is my single largest 17 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 18 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 19 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 20 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 21 

not to mention all of the rights you give up by the nature of having the pipeline 22 

due to having the easement that we have previously discussed, for any reasonable 23 

person to think that the existence of the pipeline would not negatively affect my 24 

property’s value. 25 

Q: Have you ever seen the document that’s marked as Attachment No. 5, to your 26 

testimony? 27 

A: Yes, I have. 28 

Q: Where have you seen that before? 29 
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A: That is a map I think I first saw a couple years ago that shows the Keystone XL    1 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 2 

believe the portion of the alternative route in Nebraska essentially twins or 3 

parallels Keystone I.  4 

Q: Do you believe the portion of the proposed pipeline route within Nebraska as 5 

found in Attachment No. 5 to your testimony, is in the public interest of 6 

Nebraska? 7 

A: No, I do not. 8 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 9 

Application, and as found on Attachment No. 6, here to your testimony, is in 10 

the public interest of Nebraska? 11 

A: No, I do not. 12 

Q: Do you believe that the Keystone mainline alternative route as shown on 13 

Attachment No. 6 included with your testimony here is a major oil pipeline 14 

route that is in the public interest of Nebraska? 15 

A: No, I do not. 16 

Q: Do you believe there is any potential route for the proposed Keystone XL 17 

Pipeline across, within, under, or through the State of Nebraska that is in the 18 

public interest of the citizens of Nebraska? 19 

A: No, I do not. 20 

Q: Why do you hold that belief? 21 

A: Because there simply is no public interest based on all of the factors that I am 22 

aware and that I have read and that I have studied that this Commission is to 23 

consider that would establish that a for-profit foreign-owned pipeline that simply 24 

crosses Nebraska because we are geographically in the way between where tar 25 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 26 

public interest of Nebraskans. We derive no benefit from this project. It is not for 27 

public use. Nebraska is simply in the way and when all considerations are taken in 28 

there is no net benefit of any kind for Nebraska should this project be placed in our 29 
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state. Even if there was some arguable “benefit” it is not enough to outweigh all 1 

the negative impacts and concerns. 2 

Q: What do you think about the applicant, TransCanada’s argument that it’s 3 

preferred route for its proposed Keystone XL Pipeline is in the public interest 4 

of Nebraska because it may bring temporary jobs during the construction 5 

phase to Nebraska? 6 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 7 

temporary or on a permanent basis, don’t come with a project that has all the 8 

potential and foreseeable negative impacts, many of which we have discussed here 9 

and other witnesses throughout the course of this hearing have and will discuss.  If 10 

I decide to hire and employ someone to help me out in my farming or ranching 11 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 12 

to my land or my town or my county or my state.  And I’ve hired someone who is 13 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 14 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 15 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 16 

from TransCanada’s own statements that the jobs numbers they originally touted 17 

were determined to be a minute fraction of the permanent jobs that had been 18 

projected. According to their answer to our Interrogatory No. 191, TransCanada 19 

has created only thirty-four (34) jobs within Nebraska working specifically on 20 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 21 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 22 

Further, according to their answer to Interrogatory No. 199, TransCanada would 23 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 24 

constructed on its Preferred Route or its Mainline Alternative Route. 25 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 26 

because it would cross your land? 27 

A: No, absolutely not.  I am opposed to this project because it is not in the public 28 

interest, neither within my community nor within our state. 29 
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Q: Would you be happier if instead of crossing your land, this proposed pipeline 1 

was to cross someone else’s land? 2 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 3 

the fear and anxiety and potential foreseeable risks and negative impacts that this 4 

type of a project carrying this type of product brings foisted upon anyone in this 5 

state or any other state. 6 

Q: Do you think there is any intelligent route for the proposed Keystone XL 7 

Pipeline to cross the state of Nebraska? 8 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 9 

this project anywhere within Nebraska is within the public interest.  However, if 10 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 11 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 12 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 13 

preferred route and the mainline alternative routes are economic liabilities our 14 

state cannot risk. 15 

Q: What do you rely upon to make that statement? 16 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 17 

already exists in that area is reason enough as it is not in our best interest or the 18 

public interests to have more major oil pipelines crisscrossing our state. Second, 19 

they have all the infrastructure already there in terms of relationships with the 20 

counties and local officials and first responders along that route. Third, they have 21 

already obtained easements from all the landowners along that route and have 22 

relationships with them. Fourth, that route avoids our most sensitive soils, the 23 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 24 

Aquifer. Sixth, they have already studied that route and previously offered it as an 25 

alternative. Seventh, it just makes the most sense that as a state we would have 26 

some intelligent policy of energy corridors and co-locating this type of 27 

infrastructure near each other. 28 
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Q: Have you fully expressed each and every opinion, concern, or fact you would 1 

like the Public Service Commissioners to consider in their review of 2 

TransCanada’s Application? 3 

A: No, I have not. I have shared that which I can think of as of the date I signed this 4 

document below but other things may come to me or my memory may be 5 

refreshed and I will add and address those things at the time of the Hearing in 6 

August and address any additional items at that time as is necessary. Additionally, 7 

I have not had an adequate amount of time to receive and review all of 8 

TransCanada’s answers to our discovery and the discovery of others so it was 9 

impossible to competently and completely react to that in my testimony here and I 10 

reserve the right to also address anything related to discovery that has not yet 11 

concluded as of the date I signed this document below. Lastly, certain documents 12 

requested have not yet been produced by TransCanada and therefore I may have 13 

additional thoughts on those I will also share at the hearing as needed. 14 

Q: What is it that you are requesting the Public Service Commissioners do in 15 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 16 

across Nebraska? 17 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 18 

a temporary job spike that this project may bring to a few counties and beyond the 19 

relatively small amount of taxes this proposed foreign pipeline would possibly 20 

generate.  And, instead think about the perpetual and forever impacts of this 21 

pipeline as it would have on the landowners specifically, first and foremost, but 22 

also thereby upon the entire state of Nebraska, and to determine that neither the 23 

preferred route nor the Keystone mainline alternative route are in the public 24 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 25 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 26 

an application for a route in Nebraska, that the only potential route that would 27 

make any intelligent sense whatsoever would be twinning or near paralleling of 28 

the proposed KXL with the existing Keystone I  pipeline. The point of including 29 



28 
 

Attachment No. 5 is to show that twinning Keystone I within Nebraska has been 1 

considered by TransCanada before. It simply does not make sense to add yet 2 

another major oil pipeline crisscrossing our state creating new pumping stations, 3 

creating new impacts on additional counties and communities and going through 4 

all of the court processes with myself and other landowners like me when this 5 

applicant already has relationships with the landowners, the towns and the 6 

communities along Keystone I, and that Keystone I is firmly outside of the sand 7 

hills and a significantly further portion away from the heart of the Ogallala 8 

Aquifer than the preferred route or the Keystone mainline alternative route. 9 

Q: Are all of your statements in your testimony provided above true and 10 

accurate as of the date you signed this document to the best of your 11 

knowledge? 12 

A: Yes, they are. 13 

Q: Thank you, I have no further questions at this time and reserve the right to 14 

ask you additional questions at the August 2017 Hearing. 15 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 
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ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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Q: Please state your name. 1 

A: My name is Vencille Hipke. 2 

Q: Are you an intervener in the Public Service Commission’s proceedings 3 

regarding TransCanada’s application for approval of its proposed Keystone 4 

XL tar sands pipeline across Nebraska? 5 

A: Yes, I am. 6 

Q: Do you own land in Nebraska, either directly or through an entity of which 7 

you are an owner that could be affected by the proposed TransCanada 8 

Keystone XL pipeline? 9 

A: Yes, I do and it is located at 47121 894th RD, Stuart, NE  68780 in Holt County. 10 

Q: Is Attachment No. 1 to this sworn statement copies of true and accurate aerial 11 

photo(s) of your land in question here with the area of the proposed KXL 12 

pipeline depicted?  13 

A: Yes. 14 

Q: What do you do for a living? 15 
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A: I ranch and farm with my husband and 3 sons and I am in charge of all the 1 

bookwork.                                                                                                                  2 

Q: If you are you married tell us your spouse’s name please? 3 

A: Yes, going on 39 years to Lloyd. 4 

Q: If you have children how many do you have? 5 

A: We have 3 Sons.  Cody, his wife and their daughter live on the same place as us.  6 

Paul and Logan, their wives and families are within the close vicinity of our Home 7 

place. 8 

Q: If you have grandchildren how many do you have? 9 

A: We have five Grandchildren. 10 

Q: Is Attachment No. 2 to this sworn statement a copy(ies) of picture(s) of you 11 

and or your family? 12 

A. Yes.  Since this picture was taken we have 2 more Grandbabies and one on the 13 

way. 14 

Q:  For the land that would be affected and impacted by the proposed KXL tar 15 

sands pipeline give the Commissioners a sense how long the land has been in 16 

your family and a little history of the land. 17 

A: I have lived on this place my entire Adult life, going on 39 years now.  My 18 

husband and I have worked hard and put in a lot of long hours to develop this 19 

“Home” place into a thriving business.  I do not take lightly to anyone invading or 20 

changing our property or the way we operate it.  We have always respected the 21 

land and have tried to preserve its delicate topsoil by leaving all the native grasses 22 

as is by not tearing it up.  To heal our land after any form of tillage would take 23 

many years to regrow back to its natural state.    24 

Q: Do you earn any income from this land? 25 

A: Yes. 26 

Q: Have you depended on the income from your land to support your livelihood 27 

or the livelihood of your family? 28 
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A: Yes. Besides me and my husband, this land helps support our 3 sons, who are 1 

employed by us. All 3 sons have returned to work for us on this land after 2 

attending college (one serving in the Army before college).  They have all left 3 

home for a while and have all decided this is where they wanted to come back to 4 

settle and make a living and their homes.  I feel it our obligation to preserve our 5 

land for them and their offspring and future generations.    6 

Q: Have you ever in the past or have you thought about in the future leasing all 7 

or a portion of your land in question here? 8 

A: Yes, I have thought of it and that concerns me. I am concerned that a prospective 9 

tenant may try to negotiate a lower price for my land if it had the pipeline on it and 10 

all the restrictions and risks and potential negative impacts to farming or ranching 11 

operations as opposed to land that did not have those same risks. If I was looking 12 

to lease or rent ground I would pay more for comparable non-pipeline land than I 13 

would for comparable pipeline land and I think most folks would think the same 14 

way. This is another negative economic impact that affects the landowner and the 15 

county and the state and will forever and ever should TransCanada’s preferred or 16 

mainline alternative routes be approved. If they were to twin or closely parallel to 17 

Keystone I the vast majority of landowners would be those that already have a 18 

pipeline so there would be considerable less new incremental negative impacts. 19 

Q: Do you have similar concerns about selling the land? 20 

A: Well I hope not to have to sell the land in my lifetime but times change and you 21 

never know what is around the corner and yes I am concerned that if another piece 22 

of ground similar to mine were for sale and it did not have the pipeline and mine 23 

did that I would have a lower selling price. I think this would be true for pipeline 24 

ground on both the preferred and mainline alternative routes. 25 

Q:  What is your intent with your land after you die? 26 

A:  Like I said I hope not to have to sell and I hope that it stays in the family for years 27 

to come but I have thought about getting out if this pipeline were to come through. 28 
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Q: Are you aware that the preferred route of TransCanada’s Keystone XL 1 

Pipeline would cross the land described above and owned by you? 2 

A: Yes. 3 

Q: Please describe your property that would be impacted by the potential 4 

TransCanada’s Keystone XL Pipeline? 5 

A: This is my Home place, where all the buildings and facilities are located.  This 6 

pipeline would cross both farmland and pastureland.  It comes within a few feet of 7 

our house well.  The pipeline would dissect springs of water that flow into a dam 8 

where all of our water for our cattle operation comes from.  We background and 9 

pasture over 1000 head of cattle per year and a leak into these springs or the dam 10 

would be devastating to my operation.   The reason we use the dam for watering 11 

cattle is because we cannot get a well with sufficient volume to support the 12 

number of cattle we run.  Good wells are hard to get in our area.  Water is essential 13 

to our operation and we need to protect it to stay in business. 14 

Q: Where on your property does the proposed route run through? 15 

A: The proposed route comes within a few feet of our domestic well and would be 16 

located in the recharge fields that supplies our drinking water.  Beings the water 17 

flows from West to East and the proposed pipeline is on the West side of this well 18 

there is a possibility of any leak to naturally flow right into our well.  I am not 19 

certain if the well will be disturbed during construction process, it is that close. 20 

Q: Will this affect how you go about your lives on a daily basis? 21 

A: We don't feel we could ever feel safe about drinking or bathing in this water in the 22 

future years without daily or at least weekly testing of the water in the event of an 23 

underground compromise of the pipe (a leak that would go undetected below the 24 

surface).   25 

Q: Is this well private or public?  26 

A: This is a private well.  27 

Q: Was this well registered when TransCanada chose the route? 28 
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A: It was not registered as that was not required back in the day this well was 1 

drilled. When Trans Canada chose this route I'm sure they did not take it into 2 

account.   3 

Q: Did you notify TransCanada upon learning that the well was on their route? 4 

A: Upon learning that this well was on their route we called Trans Canada and invited 5 

them to inspect the location of the well on the maps and from the road.  6 

Q: When did you notify TransCanada? 7 

A: This was sometime in February 2013. 8 

Q: Do you remember the name(s) of the land agents that visited you that day? 9 

A: Yes, and we still possess two Company cards given to us from Brock Taylor & 10 

Van Shepardson who were land agents on behalf of TransCanada here that day.   11 

Q: How many other people were at the meeting? 12 

A: There were close to 10 people at this meeting and we know that at least one of 13 

them was an Engineer, however he did not give us his card.   We thought by them 14 

actually "seeing" our well they might vary the route away from the well and we 15 

did show them on the maps a better route, which they briefly went to see.   16 

Q: Did you receive any correspondence from TransCanada after the meeting? 17 

A: Later, after this meeting we received two other mail correspondences  18 

Q: What were enclosed with the two correspondences? 19 

A: Potential route maps from TransCanada  20 

Q: Did the routes vary to avoid the well? 21 

A: They did not vary the route at all to avoid this well.   22 

Q: Did you contact another agency to speak with them about the well issue? 23 

A: Yes, the Nebraska Department of Environmental Quality. 24 

Q: What did the NDEQ tell you? 25 

A: We were told TransCanada would probably just drill us a new well.   26 

Q: Even if that were true, does drilling a new well cause a problem for your 27 

land? 28 
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A: Yes. But the problem with drilling a new well is that it is near impossible to get a 1 

"Good" well in our area, North of Stuart as any well man from this area will 2 

testify, so we don't feel that is an option and certainly not an acceptable option. It 3 

is too risky to sacrifice what we have now that we know is good and working. 4 

Q: Has TransCanada contacted you, since your initial meeting, about an 5 

alternate route away from the well? 6 

A:  To this day we have not seen any evidence or heard from TransCanada that they 7 

have varied their route away from our well.   8 

Q: Is the well currently registered? 9 

A: Just recently we filed papers to register the well but have not received 10 

confirmation from the State that it is done.  How many other unregistered wells do 11 

this proposed route not take into consideration? 12 

Q: Does the proposed route affect the water for your cattle as well? 13 

A: The proposed route dissects vital springs of water that flows into a dam that we 14 

use to water our cattle with.   15 

Q: How many feeder cattle use the vital springs as their source of water? 16 

A: There are times when our feedlot numbers are up to 1000 head of feeder cattle that 17 

use from this water source.   18 

Q: What happens to your cattle operation if the springs of water get 19 

contaminated? 20 

A: If the springs of water that fill this dam becomes disrupted or contaminated our 21 

Cattle operation will be compromised to the point of non-existence.   22 

Q: Are there other springs of water that your cattle drink out of? 23 

A: There are other springs of water farther out in the pastures that are dissected as 24 

well and these flow into creeks & streams that our pasture cattle water out of. 25 

Q: How does the proposed route cut across your land? 26 

It is a diagonal cut across of our land  27 

Q: Does that raise any concerns to you? 28 
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A: Yes, this also concerns us as to the use of ALL of the pastureland if they require 1 

the fencing out of the pipeline, either for the "healing" process of new grasses 2 

planted or to permanently keep cattle away from the pipeline.   3 

Q: How many pastures will the route affect? 4 

A: Two separate pastures  5 

Q: How will they be affected? 6 

A: They would be cut across diagonally and the land not on the side of the water 7 

source would become useless without a water source.  The lands would take a lot 8 

of years to "heal" and be back to full potential, probably just to be dug up again in 9 

the event of a leak or pipe replacement.  We will lose use of a lot of our pasture 10 

land and that means lost productive ground and lost income.  This is a big 11 

headache for us after TransCanada is long gone. Remember they want us to sign 12 

an easement that is "Perpetual" and to their "assigns or successors" which means 13 

FOREVER! 14 

Q: Does the pipeline run through any objects that will affect your land? 15 

A: Out in the pastureland are huge rocks which the proposed route would cross 16 

thru.  It is to our understanding that TransCanada would not have to bury the pipe 17 

as deep thru these areas.   18 

Q: Do you have any concerns about this? 19 

A: This concerns us as to the heating up of the soil by the pipe being nearer to the 20 

surface and the "healing" of the land so that it could ever be pastured again.  The 21 

inability of the land to heal will be followed by erosion on the 22 

uneven surfaces.  Also these rocks are constantly moving and emerging so the 23 

possibility of them pushing into the pipe causing a rupture is possible, esp. during 24 

an earthquake (we've felt them out here before!). 25 

Q: Will the value of your land decrease with the pipeline running through it? 26 

A: We have concerns as to the devaluation of our land.  We have heard about 27 

Banking institutions that are not loaning money and devaluing land on this 28 

proposed route.   29 
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Q: How does this affect the financial stability of your family and business? 1 

A: This greatly affects our Financial as this land is the soul of our operation, where all 2 

the buildings and feedlots are located (our Homeplace).  Our hope is to pass this 3 

land on down to our three sons but they too will have deflated values on their 4 

Financials FOREVER! 5 

Q: Do you have any concerns as to the safety of the pipeline? 6 

A: There are multiple concerns for us as to the Safety of this pipeline  7 

Q: Do you have any concerns that TransCanada may abandon the pipeline when 8 

it is completed? 9 

A: Yes, this is extremely concerning about the ability for TransCanada to abandon the 10 

dirty pipe in the ground whenever they want.  11 

Q: What are your concerns? 12 

A: We can’t afford to take it out. They probably wouldn’t even let us if we could. 13 

And they are not offering to pay for their luxury of leaving it in place.   14 

Q: Do you have any concerns that the pipeline may contaminate your neighbors 15 

land? 16 

A: We are concerned about Liability issues if the pipeline on our land contaminates 17 

our neighbors land. We cannot afford Insurance or the cleanup costs if there is a 18 

leak on our land and it affects our neighbors land and we get sued.   We should not 19 

have to be liable for Trans Canada's operation of this pipeline. I'm sure there will 20 

be more concerns about this pipeline as we go forward, but these are the main ones 21 

I have at this time.   22 

Q: Were you or an entity for which you are a member, shareholder, or director 23 

previously sued by TransCanada Keystone Pipeline, LP? 24 

A: Yes, we were in 2015.  TransCanada Keystone Pipeline LP sued us by filing a 25 

petition for condemnation against our land so it could place its proposed pipeline 26 

within an easement that it wanted to take from us on our land. 27 

Q: Did you defend yourself and your land in that condemnation action? 28 
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A: Yes, we did.  We hired lawyers to defend and protect us and we incurred legal fees 1 

and expenses in our resistance of TransCanada’s lawsuit against us. 2 

Q: Has TransCanada reimbursed you for any of your expenses or costs for fees 3 

incurred? 4 

A: No, they have not. 5 

Q: In its lawsuit against you, did TransCanada identify the amount of your 6 

property that it wanted to take for its proposed pipeline? 7 

A: The lawsuit against us stated they would take the amount of property that is 8 

reasonably necessary to lay, relay, operate, and maintain the pipeline and the plant 9 

and equipment reasonably necessary to operate the pipeline. 10 

Q: Did TransCanada define what they meant by “property that is reasonably 11 

necessary”? 12 

A: No, they did not. 13 

Q: Did TransCanada in its lawsuit against you, identify the eminent domain 14 

property portion of your land? 15 

A: Yes, they did. 16 

Q: Did TransCanada describe what rights it proposed to take related to the 17 

eminent domain property on your land? 18 

A: Yes, they did. 19 

Q: What rights that they proposed to take did they describe? 20 

A: TransCanada stated that the eminent domain property will be used to “lay, relay, 21 

operate, and maintain the pipeline and the plant and equipment reasonably 22 

necessary to operate the pipeline, specifically including surveying, laying, 23 

constructing, inspecting, maintaining, operating, repairing, replacing, altering, 24 

reconstructing, removing and abandoning one pipeline, together with all fittings,  25 

cathodic protection equipment, pipeline markers, and all their equipment and 26 

appurtenances thereto, for the transportation of oil, natural gas, hydrocarbon, 27 

petroleum products, and all by-products thereof.” 28 
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Q: Prior to filing an eminent domain lawsuit to take your land that 1 

TransCanada identified, do you believe they attempted to negotiate in good 2 

faith with you? 3 

A: No, I do not. 4 

Q: Did TransCanada at any time approach you with or deliver to you their 5 

proposed easement and right-of-way agreement? 6 

A: Yes, they did. 7 

Q: At the time you reviewed TransCanada’s easement and right-of-way 8 

agreement, did you understand that they would be purchasing a fee title 9 

interest in your property or that they were taking something else? 10 

A: I understood that they proposed to have the power to take both a temporary 11 

construction easement that could last for a certain period of time and then also a 12 

permanent easement which they described to be 50 feet across or in width, and 13 

that would run the entire portion of my property from where a proposed pipeline 14 

would enter my property until where it would exit the property. 15 

Q: Is the document included with your testimony here as Attachment No. 3, a 16 

true and accurate copy of TransCanada’s proposed Easement and Right-of-17 

Way agreement that they included with their condemnation lawsuit against 18 

you? 19 

A: Yes, it is.   20 

Q: Have you had an opportunity to review TransCanada’s proposed Easement 21 

and Right-of-Way agreement? 22 

A: Yes, I have. 23 

Q: What is your understanding of the significance of the Easement and Right-of-24 

Way agreement as proposed by TransCanada? 25 

A: My understanding is that this is the document that will govern all of the rights and 26 

obligations and duties as well as the limitations of what I can and cannot do and 27 

how I and any future landowner and any person I invite to come onto my property 28 
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must behave as well as what TransCanada is and is not responsible for and how 1 

they can use my land. 2 

Q: After reviewing TransCanada’s proposed Easement and Right-of-Way 3 

agreement do you have any concerns about any portions of it or any of the 4 

language either included in the document or missing from the proposed 5 

document? 6 

A: I have a number of significant concerns and worries about the document and how 7 

the language included and the language not included potentially negatively 8 

impacts my land and thereby potentially negatively impacts my community and 9 

my state.   10 

Q: I would like you to walk the Commissioners through each and every one of 11 

your concerns about TransCanada’s proposed Easement and Right-of-Way 12 

agreement so they can develop an understanding of how that language and 13 

the terms of that contract, in your opinion, potentially negatively impacts you 14 

and your land.  So, if you can start at the beginning of that document and 15 

let’s work our way through it, okay? 16 

A: Yes, I’ll be happy to express my concerns about TransCanada’s proposed 17 

Easement and Right-of-Way agreement and how it negatively could affect my 18 

property rights and my economic interests. 19 

Q. Okay, let’s start with your first concern please. 20 

A: The very first sentence talks about consideration or how much money they will 21 

pay to compensate me for all of the known and unknown affects and all of the 22 

rights I am giving up and for all the things they get to do to my land and for what 23 

they will prevent me from doing on my land and they only will pay me one time at 24 

the signing of the easement agreement. That is a huge problem. 25 

Q: Explain to the Commissioners why that is a problem. 26 

A: It is not fair to the landowner, the county, or the State. It is not fair to the 27 

landowner because they want to have my land forever for use as they see fit so 28 

they can make a daily profit from their customers. If I was to lease ground from 29 
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my neighbor I would typically pay twice a year every year as long as they granted 1 

me the rights to use their land. That only makes sense – that is fair. If I was going 2 

to rent a house in town I would typically pay monthly, every month until I gave up 3 

my right to use that house. By TransCanada getting out on the cheap and paying 4 

once in today’s dollars that is monthly, bi-annual, or at least an annual loss in tax 5 

revenue collection on the money I would be paid and then pay taxes on and 6 

contribute to this state and this country. It is money I would be putting back into 7 

my local community both spending and stimulating the local economy and 8 

generating more economic activity right here. Instead TransCanada’s shareholders 9 

keep all that money and it never finds its way to Nebraska.  10 

Q: What is your next concern? 11 

A: The first paragraph goes on to say Grantor, which is me the landowner, “does 12 

hereby grant, sell, convey and warrant unto TransCanada Keystone Pipeline, LP, a 13 

limited partnership…” and I have no idea who that really is. I have no idea who is 14 

forcing this pipeline on us or who the owners of the entities are, or what are the 15 

assets backing this limited partnership, or who the general partner is, or who all 16 

the limited partners are, and who makes up the ownership of the these partners or 17 

the structure or any of the basic things you would want to know and understand if 18 

you would want to do business with such an outfit. According to TransCanada’s 19 

answer to our Interrogatory No. 28, as of the date I signed this testimony, a limited 20 

liability company called TransCanada Keystone Pipeline GP, LLC is the general 21 

partner and it only owns 0.02 percent of TransCanada Keystone Pipeline, LP so 22 

basically nothing. That is really scary since the general partner has the liability but 23 

virtually none of the ownership and who knows if it has any other assets. 24 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 25 

percent clear on exactly who could become the owner of over 275 miles of 26 

Nebraska land? 27 

A:  No. 28 



13 
 

Q: Do you think it is in the public interest of Nebraska to not be one-hundred 1 

percent clear on exactly who will be operating and responsible for 2 

approximately 275 miles of tar sands pipeline underneath and through 3 

Nebraska land? 4 

A:  No. 5 

Q: Okay, let’s continue please with your concerns of the impacts upon your land 6 

and the State of Nebraska of TransCanada’s easement terms. 7 

A: Yes, so the next sentence talks about “…its successors and assigns (hereinafter 8 

called “Grantee”)…” and this concerns me because it would allow their easement 9 

to be transferred or sold to someone or some company or country or who knows 10 

what that I don’t know and who we may not want to do business with. This 11 

pipeline would be a huge asset for TransCanada and if they can sell to the highest 12 

bidder that could have terrible impacts upon all of Nebraska depending upon who 13 

may buy it and I don’t know of any safeguards in place for us or the State to veto 14 

or have any say so in who may own, operate, or be responsible for this pipeline in 15 

the future. 16 

Q: Do you think that type of uncertainty and lack of control over a major piece 17 

of infrastructure crossing our State is in the public interest? 18 

A: No, certainly not, in fact, just the opposite. 19 

Q: What’s next? 20 

A: Then it says “…a perpetual permanent easement and right-of-way…” and this 21 

really concerns me. Why does the easement and right-of-way have to be perpetual 22 

and permanent? That is the question myself and my family want an answer to. 23 

Perpetual to me is like forever and that doesn’t make sense. 24 

Q: Why doesn’t a perpetual Easement and Right-of-Way make sense to you? 25 

A: For many reasons but mostly because the tar sands are finite. I am unaware of any 26 

data proving there is a perpetual supply of tar sands. I am not aware in 27 

TransCanada’s application where it proves there is a perpetual necessity for this 28 

pipeline. My understanding of energy infrastructure like wind towers is they have 29 
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a decommission plan and actually take the towers down when they become 1 

obsolete or no longer needed. Nothing manmade lasts forever. My land however 2 

will, and I want my family or future Nebraska families to have that land as 3 

undisturbed as possible and it is not in my interest or the public interest of 4 

Nebraska to be forced to give up perpetual and permanent rights in the land for 5 

this specific kind of pipeline project. 6 

Q: Okay, what is your next concern? 7 

A: The easement language includes all these things TransCanada can do and it says 8 

“…abandoning in place…” so they can just leave this pipeline under my ground 9 

until the end of time just sitting there while they are not using it, but I am still 10 

prevented from doing on my land and using my land what I would like. If I owned 11 

a gas station I couldn’t just leave my underground oil or fuel storage tanks sitting 12 

there. It doesn’t make sense and it scares me and it is not in my interest or the 13 

public interest of Nebraska to allow this. 14 

Q: Now it looks like we are ready to go to the second page of the Easement is that 15 

right? 16 

A: Yes. 17 

Q: So now on the second page of the Easement what are your concerns? 18 

A: Here the Easement identifies a 24-month deadline to complete construction of the 19 

pipeline but has caveats that are undefined and ambiguous. The 24-month period 20 

starts to run from the moment “actual pipeline installation activities” begin on 21 

Landowners property. It appears that TransCanada would define this phrase as 22 

needed. It would be wise to explain what types of TransCanada action constitutes  23 

“installation activity” For instance, would the placement and storage of an 24 

excavator or other equipment on or near the Easement property be an activity or 25 

would earth have to be moved before the activity requirement is triggered. This 26 

vague phrase is likely to lead to future disputes and litigation that is not in the best 27 

interest of the welfare of Nebraska and would not protect property interests. The 28 

24-months can also be extended in the case of “force majeure.” My understanding 29 
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is that force majeure is often used to insulate a party to a contract when events 1 

occur that are completely out of their control. In TransCanada’s easement this is 2 

expanded to include “without limitation…availability of labor and materials.” 3 

Extending this language to labor and materials is problematic because these are 4 

two variables that TransCanada does have some or significant control over and to 5 

allow extension of the 24-month period over events not truly out of the control of 6 

TransCanada and without further provision for compensation for the Landowner is 7 

not conducive to protection of property rights. 8 

Q: Okay, what is your next concern? 9 

A: Paragraphs 1.A. and 1.B. deal with the liabilities and responsibilities of 10 

TransCanada and Landowner. In 1.A., the first sentence discusses “commercially 11 

reasonable costs and expenses” will pay for damages caused but then limits 12 

TransCanada’s liability to certain circumstances. There is no definition of 13 

“commercially reasonable” and no stated right that the Landowner would get to 14 

determine the amounts of cost or expense that is “commercially reasonable.”  15 

TransCanada excepts out from their liability any damages that are caused by 16 

Landowner’s negligence or the negligence of anyone ever acting on the behalf of 17 

Landowner. It is understandable that if the Landowner were to willfully and 18 

intentionally cause damages to the pipeline that Landowner should be liable. 19 

However, anything short of willful misconduct should be the lability of 20 

TransCanada who is subjecting the pipeline on the Landowner and who is making 21 

a daily profit from that pipeline. When evaluating the impact on property rights of 22 

this provision, you must consider the potentially extremely expensive fight a 23 

Landowner would have over this question of whether or not damage was an act of 24 

negligence. Putting this kind of potential liability upon the Landowner is 25 

incredibly problematic and is detrimental to the protection of property rights. I 26 

don’t think this unilateral power which I can’t do anything about as the landowner 27 

is in the best economic interest of the land in question or the State of Nebraska for 28 

landowners to be treated that way. 29 
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Q: Is there any specific event or example you are aware of that makes this 1 

concern more real for you? 2 

A: Yes, one need not look further than a November 3, 2015 lawsuit filed against 3 

Nemaha County, Nebraska landowner farmers who accidently struck two 4 

Magellan Midstream Partners, LP pipelines, one used to transport a mixture of 5 

gasoline and jet fuel and a second used to transport diesel fuel. Magellan alleged 6 

negligence and sued the Nebraska farmer for $4,151,148.69. A true and accurate 7 

copy of the Federal Court Complaint is here as Attachment No. 4. 8 

Q: What is your next concern with the Easement language? 9 

A: Paragraph 3 states that Landowner can farm on and otherwise use their property as 10 

they choose unless 1) any Landowner use interferes in any way with 11 

TransCanada’s exercise of any of its rights within the Easement, or 2) 12 

TransCanada decides to take any action on the property it deems necessary to 13 

prevent injury, endangerment or interference with anything TransCanada deems 14 

necessary to do on the property. Landowner is also forbidden from excavating 15 

without prior authorization by TransCanada. So my understanding is that 16 

TransCanada will unilaterally determine what Landowner can and can’t do based 17 

upon how TransCanada chooses to define the terms in paragraph 3. TransCanada 18 

could also completely deny my request to excavate. Further, TransCanada retains 19 

all “privileges necessary or convenient for the full use of the rights” granted to 20 

them in the Easement. Again, TransCanada unilaterally can decide to the 21 

detriment of the property rights of Landowner what TransCanada believes is 22 

necessary or convenient for it. And there is no option for any additional 23 

compensation to landowner for any right exercised by TransCanada that leads to 24 

the removal of trees or plants or vegetation or buildings or structures or facilities 25 

owned by Landowner of any kind. Such undefined and unilateral restrictions and 26 

rights without having to compensate Landowner for such further destruction or 27 

losses are not conducive to the protection of property rights or economic interest. 28 

Q:  What is the next concern you have? 29 
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A: The Easement also allows some rights for Landowner but restricts them at the 1 

same time and again at the sole and unilateral decision making of TransCanada. 2 

TransCanada will determine if the actions of Landowner might in anyway 3 

endanger or obstruct or interfere with TransCanada’s full use of the Easement or 4 

any appurtenances thereon to the pipeline itself or to their access to the Easement 5 

or within the Easement and TransCanada retains the right at any time, whether 6 

during growing season or not, to travel “within and along Easement Area on foot 7 

or in vehicle or machinery…” Further at TransCanada’s sole discretion it will 8 

retain the rights to prevent any landowner activity that it thinks may “unreasonably 9 

impair[ed] or interfe[ed] with” TransCanada’s use of the Easement Area. Such 10 

undefined and unilateral restrictions are not conducive to the protection of 11 

property rights or economic interest. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: The Easement allows TransCanada sole discretion to burn or chip or bury under 14 

Landowner’s land any debris of any kind without any input or power of 15 

Landowner to demand an alternative method or location of debris disposal. Such 16 

unilateral powers would negatively affect Landowners property are not conducive 17 

to the protection of property rights or economic interest. 18 

Q:  What is the next concern you have with the Easement language? 19 

A: Again, undefined terms leave a lot of room for confusion. What does the phrase 20 

“where rock is encountered” mean and why does TransCanada solely get to 21 

determine whether or not this phrase is triggered. This phrase could be used to 22 

justify installing the pipeline 24 inches beneath the surface. The ability to use this 23 

provision to minimal locate the pipeline at a depth of 24 inches could negatively 24 

affect Landowners property are not conducive to the protection of property rights. 25 

A shallow pipeline is much more likely to become a danger and liability in the 26 

future given farming operations and buried irrigation lines and other factors 27 

common to the current typical agricultural uses of the land in question impacted 28 

by TransCanada’s preferred pipeline route. 29 
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Q:  What is the next concern you have with the Easement language? 1 

A: There are more vague concepts solely at the determination of TransCanada such as 2 

“as nearly as practicable” and “pre-construction position” and “extent reasonably 3 

possible.” There is nothing here that defines this or provides a mechanism for 4 

documenting or memorializing “pre-construction position” so as to minimize 5 

costly legal battles or wasted Landowner time attempting to recreate the soil 6 

condition on their fields or pasture. Such unilateral powers would negatively affect 7 

Landowners property are not conducive to the protection of property rights or 8 

economic interest. 9 

Q:  What is the next concern you have with the Easement language? 10 

A: TransCanada maintains the unilateral right to abandon the pipeline and all 11 

appurtenances thereto in place on, under, across, or through Nebraska land at any 12 

time it chooses. There is no provision for Landowner compensation for such 13 

abandonment nor any right for the Landowner to demand removal. Such unilateral 14 

powers would negatively affect Landowners property are not conducive to the 15 

protection of property rights or economic interest. 16 

Q:  What is the next concern you have with the Easement language? 17 

A: TransCanada has the power to unilaterally move or modify the location of any 18 

Easement area whether permanent or temporary at their sole discretion. 19 

Regardless, if Landowner has taken prior steps relative the their property in 20 

preparation or planning of TransCanada’s taking of the initial easement area(s), 21 

the language here does not require TransCanada to compensate the Landowner if 22 

they decide to move the easement anywhere on Landowners property. Such 23 

unilateral powers would negatively affect Landowners property are not conducive 24 

to the protection of property rights or economic interests. 25 

Q:  What is the next concern you have with the Easement language? 26 

A: The Easement requires that all of the burdens and restrictions upon Landowner to 27 

transfer and be applicable to any future owner of the Land in question without the 28 
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ability of the future Landowner to modify or negotiate any of the language in 1 

question to which it will be held to comply. 2 

Q:  What is the next concern you have with the Easement language? 3 

A: The Easement allows TransCanada to assign, transfer, or sell any part of the 4 

Easement to any person, company, country, etc. at their sole discretion at any time 5 

to anyone. This also means that any buyer of the easement could do the same to a 6 

third buyer and so on forever. There is no change of control or sale provision in 7 

place to protect the Landowner or Nebraska or to provide compensation for such 8 

change of control or ownership. It is not conducive to the protection of property 9 

rights or economic interests to allow unilateral unrestricted sale of the Easement 10 

thereby forcing upon the Landowner and our State a new unknown Easement 11 

owner. 12 

Q:  What is the next concern you have with the Easement language? 13 

A: There are many terms in the Easement that are either confusing or undefined terms 14 

that are without context as to whether or not the Landowner would have any say 15 

so in determining what these terms mean or if the evaluation is solely in 16 

TransCanada’s control. Some of these vague undefined terms are as follows: 17 

i. “pipeline installation activities” 18 

ii. “availability of labor and materials”  19 

iii. “commercially reasonable costs and expenses”  20 

iv. “reasonably anticipated and foreseeable costs and expenses”  21 

v. “yield loss damages” 22 

vi. “diminution in the value of the property”  23 

vii. “substantially same condition”  24 

viii. “an actual or potential hazard”  25 

ix. “efficient”  26 

x. “convenient”  27 

xi. “endangered”  28 

xii. “obstructed”  29 
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xiii. “injured”  1 

xiv. “interfered with”  2 

xv. “impaired”  3 

xvi. “suitable crossings”  4 

xvii. “where rock is encountered”  5 

xviii. “as nearly as practicable”  6 

xix. “pre-construction position”  7 

xx. “pre-construction grade”  8 

xxi. “various engineering factors”    9 

Each one of these above terms and phrases as read in the context of the Easement 10 

could be problematic in many ways. Notably, undefined terms tend to only get 11 

definition in further legal proceedings after a dispute arises and the way the 12 

Easement is drafted, TransCanada has sole power to determine when and if a 13 

particular situation conforms with or triggers rights affected by these terms. For 14 

instance, “yield loss damages” should be specifically defined and spelled out 15 

exactly how the landowner is to be compensated and in what events on the front 16 

end. I can’t afford to fight over this after the damage has occurred. Unfortunately, 17 

the Landowner is without contractual rights to define these terms or determine 18 

when rights related to them trigger and what the affects may be. 19 

Q: Do you have any other concerns about the Easement language that you can 20 

think of at this time? 21 

A: I reserve the right to discuss any additional concerns that I think of at the time of 22 

my live testimony in August. 23 

Q: Based upon what you have shared with the Commission above regarding 24 

TransCanada’s proposed Easement terms and agreement, do you believe 25 

those to be reasonable or just, under the circumstances of the pipeline’s 26 

impact upon you and your land? 27 

A: No, I do not believe those terms to be reasonable or just for the reasons that we 28 

discussed previously. 29 
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Q: Did TransCanada ever offer you financial compensation for the rights that 1 

they sought to obtain in your land, and for what they sought to prevent you 2 

and any future land owner of your property from doing in the future? 3 

A: Yes, we received an offer from them. 4 

Q: As the owner of the land in question and as the person who knows it better 5 

than anyone else, do you believe that TransCanada offered you just, or fair, 6 

compensation for all of what they proposed to take from you so that their tar 7 

sands pipeline could be located across your property? 8 

A: No, I do not.  Not at any time has TransCanada, in my opinion, made a fair or just 9 

offer for all the potential impacts and effects and the rights that I’m giving up, and 10 

what we will be prevented from doing in the future and how their pipeline would 11 

impact my property for ever and ever. 12 

Q: Has TransCanada at any time offered to compensate you annually, such as 13 

wind farm projects do, for the existence of their potential tar sands pipeline 14 

across your property. 15 

A: No, never. 16 

Q: At any time did TransCanada present you with or request that you, as the 17 

owner of the land in question, sign and execute a document called, “Advanced 18 

Release of Damage Claims and Indemnity Agreement?” 19 

A: Yes, they did and it was included in the County Court lawsuit against us. 20 

Q: Is Attachment No. 5, to your testimony here, a true and accurate copy of the 21 

“Advanced Release of Damage Claims and Indemnity Agreement? 22 

A: Yes, it is. 23 

Q: What was your understanding of that document? 24 

A: When I read that document in the plain language of that document, it was my 25 

understanding that TransCanada was attempting to pay me a very small amount at 26 

that time in order for me to agree to give up my rights to be compensated from 27 

them in the future related to any damage or impact they may have upon my 28 
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property “arising out of, in connection with, or alleged to resulted from 1 

construction or surveying over, under or on” my land. 2 

Q: Did you ever sign that document? 3 

A: No, I did not. 4 

Q: Why not? 5 

A; Because I do not believe that it is fair or just to try to get me to agree to a small 6 

sum of money when I have no idea how bad the impacts or damages that they, or 7 

their contractors, or subcontractors, or other agents or employees, may cause on 8 

my land at any time in the future that resulted from the construction or surveying 9 

or their activities upon my land. 10 

Q: When you reviewed this document, what did it make you feel? 11 

A: I felt like it was simply another attempt for TransCanada to try to pay very little to 12 

shield themselves against known and foreseeable impacts that their pipeline, and 13 

the construction of it, would have upon my land.  It made me feel that they knew it 14 

was in their financial interest to pay me as little as possible to prevent me from 15 

ever having the opportunity to seek fair compensation again, and that this must be 16 

based upon their experience of unhappy landowners and situations in other places 17 

where they have built pipelines. 18 

Q: Has TransCanada ever contacted you and specifically asked you if you 19 

thought their proposed location of their proposed pipeline across your land 20 

was in your best interest? 21 

A: No, they have not. 22 

Q: Has TransCanada ever contacted you and specifically asked you if you 23 

thought their proposed location of their proposed pipeline across your land 24 

was in the public interest of the State of Nebraska? 25 

A: No, they have not. 26 

Q: Are you familiar with the Fifth Amendment to the U.S. Constitution and the 27 

Takings Clause? 28 

A: Yes, I am. 29 
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Q: What is your understanding of the Fifth Amendment as it relates to taking of 1 

an American citizens property? 2 

A: My understanding is that, according to the United States Constitution, that if the 3 

government is going to take land for public use, then in that case, or by taking for 4 

public use, it can only occur if the private land owner is compensated justly, or 5 

fairly. 6 

Q: Has TransCanada ever contacted you specially to explain the way in which 7 

the public could use its proposed Keystone XL Pipeline? 8 

A: No, they have not. 9 

Q: Can you think of any way in which the public, that is the citizens of the State 10 

of Nebraska, can directly use the proposed TransCanada Keystone XL 11 

Pipeline, as it dissects the State of Nebraska? 12 

A: No, I cannot.  I cannot think of any way to use this pipeline.  I do not see how the 13 

public benefits from this pipeline in any way, how they can use it any way, or how 14 

it’s in the public interest in any way.  By looking at the map, it is quite clear to me 15 

that the only reason it’s proposed to come through Nebraska, is that because we 16 

are geographically in the way from between where the privately-owned Tar Sands 17 

are located to where TransCanada wants to ship the Tar Sands to refineries in 18 

Houston, Texas. 19 

Q: Has TransCanada ever contacted you and asked you if you had any tar sands, 20 

crude petroleum, or oil and petroleum by-products that you would like to 21 

ship in its pipeline? 22 

A: No, it has not. 23 

Q: Do you have any tar sands, crude petroleum, or oil and petroleum by-24 

products that you, at this time or any time in the future, would desire to place 25 

for transport within the proposed TransCanada Keystone XL Pipeline? 26 

A: No, I do not. 27 
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Q: Do you know anyone in the state of Nebraska who would be able to ship any 1 

Nebraska-based tar sands, crude petroleum, or oil and petroleum by-2 

products within the proposed TransCanada Keystone XL Pipeline? 3 

A: No, I do not.  I’ve never heard of such a person or company like that. 4 

Q: Do you pay property taxes for the land that would be affected and impacted 5 

at the proposed TransCanada Keystone XL Pipeline? 6 

A: Yes, I do. 7 

Q: Why do you pay property taxes on that land? 8 

A: Because that is the law.  The law requires us to pay the property taxes as the owner 9 

of that property. 10 

Q: Because you follow the law and pay property taxes, do you believe you 11 

deserve any special consideration or treatment apart from any other person 12 

or company that pays property taxes? 13 

A: Well no, of course not.  It’s the law to pay property taxes if you own property.  It’s 14 

just what you do. 15 

Q: Do you believe the fact that you pay property taxes entitles you to special 16 

treatment of any kind, or special rights of any kind? 17 

A: No, of course not. 18 

Q: Do you believe the fact that you pay property taxes on your land would be 19 

enough to qualify you to have the power of eminent domain to take land of 20 

your neighbors or other people in your county, or other people across the 21 

state of Nebraska? 22 

A: Well, of course not.  Like I said, paying property taxes is the law, it’s nothing that 23 

I expect an award for or any type of special consideration. 24 

Q: Have you at any time ever employed any person other than yourself? 25 

A: Well, yes I have. 26 

Q: Do you believe that the fact that you have, at some point in your life, 27 

employed one or more other persons entitle you to any special treatment or 28 
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consideration above and beyond any other Nebraskan that has also employed 1 

one or more persons? 2 

A: No, of course not. 3 

Q: Do you believe that the fact that you, as a Nebraska land owner and taxpayer 4 

have at one point employed another person within this state, entitles you to 5 

preferential treatment or consideration of any kind? 6 

A: No, of course not.  If I choose to employ someone that decision is up to me.  I 7 

don’t deserve any special treatment or consideration for that fact. 8 

Q: Do you have any concerns TransCanada’s fitness as an applicant for a major 9 

crude oil pipeline in its preferred location, or ultimate location across the 10 

state of Nebraska? 11 

A: Yes, I have significant concerns. I am aware of landowners being treated unfairly 12 

or even bullied around and being made to feel scared that they did not have any 13 

options but to sign whatever papers TransCanada told them they had to. I am 14 

aware of folks being threatened that their land would be taken if they didn’t follow 15 

what TransCanada was saying. I am aware of tactics to get people to sign 16 

easements that I don’t believe have any place in Nebraska or anywhere, such as 17 

TransCanada or some outfit associated with it hiring a pastor or priest to pray with 18 

landowners and convince them they should sign TransCanada’s easement 19 

agreements. I am aware of older folks and widows or widowers feeling they had 20 

no choice but to sign TransCanada’s Easement and they didn’t know they could 21 

fight or stand up for themselves. From a more practical standpoint, I am worried 22 

that according to their answer to our Interrogatory No. 211, TransCanada only 23 

owns and operates one (1) major oil pipeline. They simply do not have the 24 

experience with this type of pipeline and that scares me. There are others but that 25 

is what I can recollect at this time and if I remember more or my recollection is 26 

refreshed I will share those with the Commissioners at the Hearing in August. 27 

Q: Do you believe TransCanada’s proposed method of compensation to you as a 28 

landowner is reasonable or just? 29 



26 
 

A: No, I do not. 1 

Q: Do you have any concern about limitations that the construction of this 2 

proposed pipeline across your affected land would prevent construction of 3 

future structures upon the portion of your land affected by the proposed 4 

easement and immediately surrounding areas? 5 

A: Well yes, of course I do.  We would not be able to build any types of structures 6 

directly across or touching the easement and it would be unwise and I would be 7 

uncomfortable to build anything near the easement for fear of being blamed in the 8 

future should any damage or difficulty result on my property in regards to the 9 

pipeline.  What if we would like to expand our feedlot operation?  We are 10 

researching installing a hoop building and this area might be where it would need 11 

to go. 12 

Q: Do you think such a restriction would impact you economically? 13 

A: Well yes, of course.  It restricts both me and my successors from growing and 14 

expanding.   15 

Q: How do you think such a restriction would impact you economically? 16 

A: The future of this land may not be exactly how it’s being used as of this moment, 17 

and having the restrictions and limiting my ability to develop my land in certain 18 

ways presents a huge negative economic impact on myself, my family, and any 19 

potential future owner of the property. You have no idea how I or the future owner 20 

may want to use this land in the future or the other land across Nebraska 21 

potentially affected by the proposed Keystone XL tar sands pipeline. Fifty years 22 

ago it would have been hard to imagine all the advances that we have now or how 23 

things change. Because the Easement is forever and TransCanada gets the rights in 24 

my land forever we have to think with a very long term view. By placing their 25 

pipeline on under across and through my land that prevents future development 26 

which greatly negatively impacts future taxes and tax revenue that could have 27 

been generated by the County and State but now will not. When you look at the 28 

short blip of economic activity that the two years of temporary construction efforts 29 
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may bring, that is far outweighed by the perpetual and forever loss of opportunity 1 

and restrictions TransCanada is forcing upon us and Nebraska. 2 

Q: Do you have any concerns about the environmental impact of the proposed 3 

pipeline? 4 

A: Yes, I do.   5 

Q: What are some of those concerns? 6 

A: As an affected land owner and Nebraskan, I am concerned that any construction, 7 

operation, and/or maintenance of the proposed Keystone XL Pipeline would have 8 

a detrimental impact upon the environment of my land specifically, as well as the 9 

lands near my land and surrounding the proposed pipeline route. 10 

Q: Do you have any other environmental concerns? 11 

A: Yes, of course I am concerned about potential breaches of the pipeline, failures in 12 

construction and/or maintenance and operation. I am concerned about spills and 13 

leaks that TransCanada has had in the past and will have in the future. This could 14 

be catastrophic to my operations or others and to my county and the State. 15 

Q: Do you have any thoughts regarding if there would be an impact upon the 16 

natural resources on or near your property due to the proposed pipeline? 17 

A: Yes, I believe that any construction, operation, and/or maintenance of the 18 

proposed Keystone XL Pipeline would have detrimental impacts upon the natural 19 

resources of my land, and the lands near and surrounding the proposed pipeline 20 

route. 21 

Q: Do you have any worries about potential impacts from the proposed pipeline 22 

to the soil of your land, or land near you? 23 

A: Yes, I believe that any construction, operation, and/or maintenance of the 24 

proposed Keystone XL Pipeline would have a detrimental impact upon the soil of 25 

our land, as well as land along and surrounding the proposed pipeline route.  This 26 

includes, but is not limited to, the reasons that we discussed above of disturbing 27 

the soil composition and makeup as it has naturally existed for thousands and 28 

millions of years.  This disruption could be during the construction process and/or 29 
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any future maintenance or removal process.  I’m gravely concerned about the 1 

fertility and the loss of economic ability of my property to grow the crops, or grow 2 

the grasses, or grow whatever it is at that time they exist on my property or that I 3 

may want to grow in the future, or that a future owner may want to grow.  The 4 

land will never be the same as it exists now, undisturbed, after it is trenched up for 5 

the proposed pipeline. 6 

Q: Do you have any concerns about the potential impact of the proposed pipeline 7 

upon the groundwater over your land, or surrounding lands? 8 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 9 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 10 

groundwater of not only under my land, but also near and surrounding the pipeline 11 

route, and in fact, potentially the entire State of Nebraska.  Water is life plain and 12 

simple and it is simply too valuable to our State and the country to put at 13 

unreasonable risk. 14 

Q: Do you have any concern about the potential impact of the proposed pipeline 15 

upon the surface water on, or near or around your land? 16 

A: Yes, I have significant concerns that any construction, operation, and/or 17 

maintenance of the proposed Keystone XL Pipeline would have detrimental 18 

impact upon the surface water of not only within my property boundary, but along 19 

and near and surrounding the pipeline route, and in fact, across the state of 20 

Nebraska.   21 

Q: Do you have any concern about the potential impacts of the proposed pipeline 22 

upon the wildlife and plants, other than your growing crops on or near your 23 

land? 24 

A: Yes, I’m very concerned that any construction, operation, and/or maintenance of 25 

the proposed Keystone XL Pipeline would have a detrimental impact upon the 26 

wildlife and the plants, not only  that are located on or can be found upon my land, 27 

but also near and along the proposed pipeline route. 28 



29 
 

Q: Do you have any concerns about the effects of the proposed pipeline upon the 1 

fair market value of your land? 2 

A: Yes, I do.  I am significantly concerned about how the existence of the proposed 3 

pipeline underneath and across and through my property will negatively affect the 4 

fair market value at any point in the future, especially at that point in which I 5 

would need to sell the property, or someone in my family would need to sell the 6 

property.  I do not believe, and certainly would not be willing to pay, the same 7 

price for land that had the pipeline located on it, versus land that did not.  I hope 8 

there is never a point where I’m in a position where I have to sell and have to 9 

realize as much value as I can out of my land.  But because it is my single largest 10 

asset, I’m gravely concerned that the existence of the proposed Keystone XL 11 

Pipeline upon my land will affect a buyer’s willingness to pay as much as they 12 

would’ve paid and as much as I could’ve received, if the pipeline were not upon 13 

my property.  There are just too many risks, unknowns, impacts and uncertainties, 14 

not to mention all of the rights you give up by the nature of having the pipeline 15 

due to having the easement that we have previously discussed, for any reasonable 16 

person to think that the existence of the pipeline would not negatively affect my 17 

property’s value. 18 

Q: Have you ever seen the document that’s marked as Attachment No. 6, to your 19 

testimony? 20 

A: Yes, I have. 21 

Q: Where have you seen that before? 22 

A: That is a map I think I first saw a couple years ago that shows the Keystone XL    23 

I-90 corridor alternate route of its proposed pipeline through Nebraska and I 24 

believe the portion of the alternative route shown here that is within Nebraska 25 

essentially twins or parallels Keystone I.  26 

Q: Do you believe that TransCanada’s preferred route as found on page 5 of its 27 

Application, and as found on Attachment No. 7, here to your testimony, is in 28 

the public interest of Nebraska? 29 
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A: No, I do not. 1 

Q: Do you believe that the Keystone mainline alternative route as shown on 2 

Attachment No. 7 included with your testimony here is a major oil pipeline 3 

route that is in the public interest of Nebraska? 4 

A: No, I do not. 5 

Q: Do you believe the portion of what has been previously called the I-90 6 

corridor alternative route, specifically for the portion of the proposed 7 

pipeline within Nebraska as found in Attachment No. 6 to your testimony, is 8 

in the public interest of Nebraska? 9 

A: No, I do not. 10 

Q: Do you believe there is any potential route for the proposed Keystone XL 11 

Pipeline across, within, under, or through the State of Nebraska that is in the 12 

public interest of the citizens of Nebraska? 13 

A: No, I do not. 14 

Q: Why do you hold that belief? 15 

A: Because there simply is no public interest based on all of the factors that I am 16 

aware and that I have read and that I have studied that this Commission is to 17 

consider that would establish that a for-profit foreign-owned pipeline that simply 18 

crosses Nebraska because we are geographically in the way between where tar 19 

sands are in Canada to where it wants to ship it to in Texas could ever be in the 20 

public interest of Nebraskans. We derive no benefit from this project. It is not for 21 

public use. Nebraska is simply in the way and when all considerations are taken in 22 

there is no net benefit of any kind for Nebraska should this project be placed in our 23 

state. Even if there was some arguable “benefit” it is not enough to outweigh all 24 

the negative impacts and concerns. 25 

Q: What do you think about the applicant, TransCanada’s argument that its 26 

preferred route for its proposed Keystone XL Pipeline is in the public interest 27 

of Nebraska because it may bring temporary jobs during the construction 28 

phase to Nebraska? 29 



31 
 

A: First of all, not all jobs are created equally.  Most jobs that are created, whether 1 

temporary or on a permanent basis, don’t come with a project that has all the 2 

potential and foreseeable negative impacts, many of which we have discussed here 3 

and other witnesses throughout the course of this hearing have and will discuss.  If 4 

I decide to hire and employ someone to help me out in my farming or ranching 5 

business, I’ve created a job but I haven’t done so at the risk or detrimental impact 6 

to my land or my town or my county or my state.  And I’ve hired someone who is 7 

working directly for me, a Nebraska landowner, citizen, taxpayer, to help produce 8 

and grow a Nebraska product to be sold so that I can pay Nebraska taxes.  So, all 9 

jobs are not created equal.  Additionally, I understand from what I’m familiar with 10 

from TransCanada’s own statements that the jobs numbers they originally touted 11 

were determined to be a minute fraction of the permanent jobs that had been 12 

projected. According to their answer to our Interrogatory No. 191, TransCanada 13 

has created only thirty-four (34) jobs within Nebraska working specifically on 14 

behalf of TransCanada and according to their answer to Interrogatory No. 196, as 15 

of May 5, 2017 they only employ one (1) temporary working within Nebraska. 16 

Further, according to their answer to Interrogatory No. 199, TransCanada would 17 

only employ six to ten (6 to 10) new individuals if the proposed Keystone XL was 18 

constructed on its Preferred Route or its Mainline Alternative Route. 19 

Q: Are you opposed to the preferred route of the proposed KXL Pipeline simply 20 

because it would cross your land? 21 

A: No, absolutely not.  I am opposed to this project because it is not in the public 22 

interest, neither within my community nor within our state. 23 

Q: Would you be happier if instead of crossing your land, this proposed pipeline 24 

was to cross someone else’s land? 25 

A: No, absolutely not.  I would get no joy in having a fellow citizen of my state have 26 

the fear and anxiety and potential foreseeable risks and negative impacts that this 27 

type of a project carrying this type of product brings forced upon anyone in this 28 

state or any other state. 29 
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Q: Do you think there is any intelligent route for the proposed Keystone XL 1 

Pipeline to cross the state of Nebraska? 2 

A: I don’t believe there is an intelligent route because as I have stated I don’t believe 3 

this project anywhere within Nebraska is within the public interest.  However, if 4 

you are presenting a hypothetical that if this proposed KXL Pipeline absolutely 5 

had to go somewhere in the state of Nebraska, the only intelligent route I believe 6 

would be to twin or closely parallel the existing Keystone I Pipeline. Both the 7 

preferred route and the mainline alternative routes are economic liabilities our 8 

state cannot risk. 9 

Q: What do you rely upon to make that statement? 10 

A: Well, the fact that a pipeline owned and operated by TransCanada, Keystone I, 11 

already exists in that area is reason enough as it is not in our best interest or the 12 

public interests to have more major oil pipelines crisscrossing our state. Second, 13 

they have all the infrastructure already there in terms of relationships with the 14 

counties and local officials and first responders along that route. Third, they have 15 

already obtained easements from all the landowners along that route and have 16 

relationships with them. Fourth, that route avoids our most sensitive soils, the 17 

sandier lighter soils. Fifth, that route for all practical purposes avoids the Ogallala 18 

Aquifer. Sixth, they have already studied that route and previously offered it as an 19 

alternative. Seventh, it just makes the most sense that as a state we would have 20 

some intelligent policy of energy corridors and co-locating this type of 21 

infrastructure near each other. 22 

Q: Have you fully expressed each and every opinion, concern, or fact you would 23 

like the Public Service Commissioners to consider in their review of 24 

TransCanada’s Application? 25 

A: No, I have not. I have shared that which I can think of as of the date I signed this 26 

document below but other things may come to me or my memory may be 27 

refreshed and I will add and address those things at the time of the Hearing in 28 

August and address any additional items at that time as is necessary. Additionally, 29 
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I have not had an adequate amount of time to receive and review all of 1 

TransCanada’s answers to our discovery and the discovery of others so it was 2 

impossible to competently and completely react to that in my testimony here and I 3 

reserve the right to also address anything related to discovery that has not yet 4 

concluded as of the date I signed this document below. Lastly, certain documents 5 

requested have not yet been produced by TransCanada and therefore I may have 6 

additional thoughts on those I will also share at the hearing as needed. 7 

Q: What is it that you are requesting the Public Service Commissioners do in 8 

regards to TransCanada’s application for the proposed Keystone XL Pipeline 9 

across Nebraska? 10 

A: I am respectfully and humbly requesting that the Commissioners think far beyond 11 

a temporary job spike that this project may bring to a few counties and beyond the 12 

relatively small amount of taxes this proposed foreign pipeline would possibly 13 

generate.  And, instead think about the perpetual and forever impacts of this 14 

pipeline as it would have on the landowners specifically, first and foremost, but 15 

also thereby upon the entire state of Nebraska, and to determine that neither the 16 

preferred route nor the Keystone mainline alternative route are in the public 17 

interest of the citizens of the state of Nebraska.  And if the Commissioners were 18 

inclined to modify TransCanada’s proposed routes and were to be inclined to grant 19 

an application for a route in Nebraska, that the only potential route that would 20 

make any intelligent sense whatsoever would be twinning or near paralleling of 21 

the proposed KXL with the existing Keystone I  pipeline. The point of including 22 

Attachment No. 6 is to show that twinning Keystone I within Nebraska has been 23 

considered by TransCanada before. It simply does not make sense to add yet 24 

another major oil pipeline crisscrossing our state creating new pumping stations, 25 

creating new impacts on additional counties and communities and going through 26 

all of the court processes with myself and other landowners like me when this 27 

applicant already has relationships with the landowners, the towns and the 28 

communities along Keystone I, and that Keystone I is firmly outside of the sand 29 



34 
 

hills and a significantly further portion away from the heart of the Ogallala 1 

Aquifer than the preferred route or the Keystone mainline alternative route. 2 

Q: Does Attachment No. 8 here contain other documents you are competent to 3 

speak about that you wish to be part of your testimony and to discuss in more 4 

detail as needed at the August 2017 Hearing?  5 

A: Yes. 6 

Q: Are all of your statements in your testimony provided above true and 7 

accurate as of the date you signed this document to the best of your 8 

knowledge? 9 

A: Yes, they are. 10 

Q: Thank you, I have no further questions at this time and reserve the right to 11 

ask you additional questions at the August 2017 Hearing. 12 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 
 

ZURICH AMERICAN INSURANCE 
COMPANY, a New York Corporation,  
 
 Plaintiff, 

 
v. 

 
RICHARD ANDREW, JANE ANDREW, 
LUKE ANDREW,  and BRYCE ANDREW,  
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
 
 

CASE NO. __________ 
 
 
 

COMPLAINT 

 

 

COMES NOW Plaintiff, Zurich American Insurance Company (“Plaintiff”), a New York 

Corporation, and for its causes of action against Defendants, states and alleges as follows: 

 

PARTIES 

1. Plaintiff is a corporation organized and existing under the laws of the State of New 

York, with its principle place of business located at 1400 American Lane, Schaumburg, Illinois.  

2. Defendant, Richard Andrew, is a citizen of the State of Nebraska.    

3. Defendant, Jane Andrew, is a citizen of the State of Nebraska.    

4. Defendant, Luke Andrew, is a citizen of the State of Nebraska.    

5. Defendant, Bryce Andrew, is a citizen of the State of Nebraska.    

 

JURISDICTION AND VENUE 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because 

Defendants reside in this district, and a substantial portion of the events or omissions giving rise 

to Plaintiff’s claims occurred in this district. 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a) because 

the amount in controversy exceeds $75,000.00, exclusive of interest and costs, and because 

diversity of citizenship exists with respect to Plaintiff and all Defendants. 
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GENERAL ALLEGATIONS 

8. At all times material to this action, Defendants were agents of each other and were 

acting within the course and scope of their agency relationships, and the negligence of any 

Defendant is imputed to all Defendants.  

9. At all times material to this action, Defendants were engaged in a joint venture and 

were acting within the course and scope of the joint venture at the time of the event described 

below.  

10. At all times material to this action, Defendants were engaged in a partnership, were 

carrying on a business for profit, shared profits of the business, and were acting within the course 

and scope of the partnership at the time of the event described below.     

11. At all relevant times, Defendants Luke Andrew and Bryce Andrew were the lessees 

of property located in the East ½ of the Southwest ¼,  Section 15, Township 4, Range 15 (the 

“Property”), Nemaha County, Nebraska, and were engaged in commercial farming operations for 

the benefit of all named Defendants in this action.   

12. On or about December 10, 2011, Defendants Luke Andrew and Bryce Andrew were 

engaged in excavation activities on the Property, including the clearing of various vegetation near 

the northernmost property line of the Property. 

13. The excavation was in the area of two pipelines owned and operated by Magellan 

Midstream Partners, LP (“Magellan”), including a 12” pipeline used to transport a mixture of 

gasoline and jet fuel as well as an 8” pipeline (“the Pipelines”) used to transport diesel fuel. 

14. At all times relevant to this action, Magellan owned a right-of-way and easement 

on the Property in the areas where the pipelines ran and Defendants had actual and constructive 

knowledge of the right-of-way and easement.   

15. At all times relevant to this action, Defendants had actual and constructive notice 

of the pipelines on the Property and had notice that Magellan owned and operated such pipelines.  

16. On or about December 10, 2011, while engaged in excavation activities, 

Defendants Luke Andrew and Bryce Andrew struck the pipeline, causing the release of 

approximately 2,167 barrels of mixed gasoline and jet fuel from the 12” pipeline and 

approximately 643 barrels of diesel fuel from the 8” pipeline onto the Property (The line strikes 

will hereinafter be referred to as “the Release”). 

17. As a result of the line strikes and release, Magellan was required by state and federal 
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law to engage in cleanup and remediation activities related to the Release. 

18. At the time of the Release, Magellan was the named insured on a policy of 

insurance, Policy No. EPC 669256201 (“the Policy”), issued by Plaintiff.  

19. Plaintiff has made payment on behalf of Magellan under the Policy and has a 

contractual and equitable right of subrogation and is subrogated to Magellan’s rights of recovery 

against Defendants for amounts paid on its behalf.  

 

FIRST CLAIM:  NEGLIGENCE 

20. Paragraphs 1-20 of this Complaint are incorporated as if fully set forth herein. 

21. Defendants owed a duty to perform their work on the Property and within the right-

of-way and easement owned and operated by Magellan in a reasonable manner, to use reasonable 

care in constructing improvements on the Property, to comply with the statutory requirements of 

Neb. Rev. Stat. § 76-2301 et seq., the One Call Notification System (“OCNS”), and to protect the 

Pipelines on the Property from damage during Defendants’ work on the Property. 

22. Defendants negligently struck the Pipelines while performing excavation work on 

the Property. 

23. Defendants were negligent in the following particulars: 

a. Defendants failed to perform their work on the Property within the right-of-way 

and easement in a reasonable manner; 

b. Defendants failed to use reasonable care in their work on the Property and the 

Pipelines’ right-of-way and easement; 

c. Defendants failed to comply with the statutory requirements of the OCNS; 

d. Defendants failed to notify Magellan of Defendants’ intent to excavate on 

December 10, 2011 in and over the right-of-way and easement on the Property; 

e. Defendants failed to give Magellan the opportunity to exercise its rights under 

the OCNS.  

24. As a direct and proximate result of Defendants’ negligence, Plaintiff has paid 

$3,044,255.19 on behalf of Magellan related to clean up, remediation, and other damages caused 

by the Release. 

25. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  
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26. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its first claim in an amount in excess of $4,151,148.69 for Defendants’ 

negligent strike of the Pipelines. 

 

SECOND CLAIM:  TRESPASS  

27. Paragraphs 1-29 of this Complaint are incorporated as if fully set forth herein. 

28. Magellan owned and occupied a valid right-of-way and easement in and to the area 

of the Property where the Pipelines were located at the time of the Release. 

29. Defendants physically invaded Magellan’s rights within and to the right-of-way and 

easement where the Pipelines were located at the time of the Release. 

30. Defendants had no right, lawful authority, or express or implied invitation, 

permission, or license to enter upon and disturb Magellan’s rights and interests in and to the right-

of-way and easement where Magellan’s pipelines were located at the time of the Release. 

31. Magellan’s interest in and to the right-of-way and easement of the Pipelines were 

injured during the course of Defendants’ trespass. 

32. As a result of Defendants’ trespass, Plaintiff has paid $3,044,255.19 on behalf of 

Magellan related to clean up, remediation, and other damages caused by the Release. 

33. Clean up, remediation, and other damages are ongoing and Plaintiff continues to 

incur costs related to the same, with estimated future damages totaling $1,106,893.50.  

34. Plaintiff prays that the Court enter judgment against Defendants and award 

Plaintiff’s damages on its second claim in an amount in excess of $4,151,148.69. 

WHEREFORE Plaintiff hereby prays for a judgment of this Court in its favor and against 

Defendants for its damages in an amount to be proven at trial, pre-judgment and post-judgment 

interest, its costs incurred in prosecuting this action, and such other reasonable sums as this Court 

deems just and equitable. 

 

JURY DEMAND 

Plaintiff, pursuant to Fed. R. Civ. P. 38 and Local Rule 40.1(b) demands a trial by jury on 

all issues so triable in Omaha, Nebraska. 

8:15-cv-00403   Doc # 1   Filed: 11/03/15   Page 4 of 5 - Page ID # 4



5 
 

 

 

ZURICH AMERICAN INSURANCE COMPANY, 
Plaintiff, 

 
 
     By: /s/ Albert M. Engles     

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 
1350 Woodmen Tower 
1700 Farnam Street 
Omaha, Nebraska 68102 
(402) 348-0900 

     (402) 348-0904 (Facsimile) 
     Albert M. Engles, #11194 
     Dan H. Ketcham, #18930 
     Michael L. Moran, #24042 
     James C. Boesen, #24862 
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