
BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION 
 
In the Matter of the Commission, on ) RULE AND REGULATION NO. 182 
Its own motion, seeking to amend ) 
Title 291, Chapter 3, Motor Carrier )  RESPONSE TO ORDER  
  )  RELEASING FIFTH 
Rules and Regulations, to rewrite )  SET OF PROPOSED RULES 
the chapter in its entirety. )  FOR COMMENTS AND 
  )           SCHEDULING HEARING  
 ) 
                          )    
 
 
 COMMENTS OF BNSF RAILWAY 
 
 

I. Introduction: 

On July 21, 2015, the Nebraska Public Service Commission (Commission) published a fifth 

set of proposed rules regarding motor carriers.  BNSF does not offer an opinion on Section 

003.01D, but offers these comments regarding Section 006.02A – the Commission’s fourth 

proposal concerning uninsured/underinsured motorist (UI/UIM) insurance coverage for contract 

carriers transporting railroad workers since publishing the Second Set of Proposed Rules on 

January 7, 2014.   

BNSF appreciates the Commission’s willingness to seek counsel.  The legal advice 

provided by the Attorney General has been essential in guiding the Commission to the 

proposal now being considered - $100,000 per person/$300,000 UI/UIM limits per vehicle for 

all common carriers.  The limits proposed by the Commission in this rulemaking are much 

more palatable than two of the Commission’s previous proposals.  However, BNSF Railway 

wishes to continue to express its previous concerns regarding the foundations of this 

Commission proposal:  

 

 



(1) There is no evidence to support a finding that increased UI/UIM limits are 
necessary because, in three previous hearings on the UI/UIM insurance for 
contract carriers, SMART-TD, their legal counsel and the other railroad unions 
have failed to produce evidence that railroad workers are uncompensated or 
even undercompensated by the current avenues available to them. 
 

(2) The increased UI/UIM insurance coverage in Section 006.02A creates the 
opportunity for railroad employees injured in contract carrier accidents to receive 
a financial windfall because the employee automatically receives off-track vehicle 
benefits, has the right to pursue a Federal Employers Liability Act (FELA) claim 
against the railroad to recover all of their losses and to receive other 
compensation in addition to compensation from the contract carrier. 

 
Before discussing these points, here is some context to help the Commission better  
 

appreciate why SMART-TD is aggressively pushing the Commission to adopt Section  
 
006.02A. 
 

II. Background: BNSF Railway is one of Nebraska’s Leading Employers: 

BNSF Railway employs approximately 48,000 people operating on more than 32,500 

miles of track in 28 states and 3 Canadian Provinces.  In Nebraska, we own more than 1,550 

miles of railroad track and operate rail yards in Alliance, Lincoln, McCook and Omaha (2).  

BNSF also operates shops in Alliance, Lincoln and Havelock.  BNSF moved almost 2.4 million 

railcars through Nebraska in 2014.  For more than a century, BNSF and its predecessor 

railroads have been one of Nebraska’s largest employers.  We are one of the state’s largest 

payers of property taxes and the largest employer in some communities.   

In 2014, BNSF employed more than 5,100 people living in Nebraska with a payroll of 

almost $380 million.  In addition to receiving compensation that averaged $74,500 per 

employee, BNSF’s union employees enjoy a wide range of benefits, through either BNSF or 

their union, including, but not limited to health insurance, life insurance, accident and disability 

insurance, railroad retirement, a 401(K) plan, tuition reimbursement and paid holidays.    

III. When railroad workers are injured on the job, they are covered by the Federal 
Employers Liability Act (FELA). 

 



BNSF Railway believes every accident is preventable and our goal is zero accidents.  In 

the unfortunate circumstance where a railroad employee is injured during the course of their 

employment, railroad workers are covered by the Federal Employers Liability Act (FELA).  

Since 1908, the FELA, unlike state worker’s compensation law, allows workers to sue 

the railroad and recover all of their losses.  Workers can recover damages for past and 

future wages, out-of-pocket medical expenses (which are seldom an issue, because BNSF 

routinely pays 100% of medical expenses submitted in connection with the vast majority of 

work-related injuries, any reduction in the employees’ ability to earn wages as a result of the 

injury, as well as non-economic damages like pain and suffering.  Under FELA, the employee 

has only to prove the negligence of the railroad, its workers, contractors or agents contributed 

in whole or in part to his or her claimed damages.  A reduced, liberalized stand of causation 

applies in the FELA setting, not the concept of proximate cause. 

IV. In addition to the railroad employee’s ability to pursue a FELA claim, railroad 
employees are covered by an “Off-Track Vehicle Accident Benefits Agreement” 
that, in most cases, provides superior benefits to the Nebraska Workers 
Compensation System. 
 
Unique to the railroad industry, railroad collective bargaining agreements contain an 

“Off-Track Vehicle Accident Benefits Agreement” that provides railroaders injured while 

traveling “off-track” with up to $1,000.00 per week for up to 156 consecutive weeks (3 years).  

This amount is subject to any offset if they receive payments from the federal railroad  

unemployment system, but either way, the employee still receives as much as $1,000.00 per 

week for up to three years.  The railroad covers the employee’s medical care and, in the case 

of death or dismemberment, injured railroad workers can receive up to $300,000.00 in off-track 

vehicle accident benefits.   

In one of our previous hearings, one of SMART-TD’s representatives noted railroad 

workers “are not even covered” by the Nebraska Workers’ Compensation law.  While 



technically true, the Commission will not hear a groundswell of union support for being covered 

under state workers’ compensation laws because railroad workers know they already have 

vigorously bargained for federally enforced rights and benefits superior to that of the Nebraska 

workers’ compensation system (See Attachment #1): 

 Railroad workers can receive a maximum weekly benefit of $1,000.00 per week for 

three years (156 weeks).  Contrast this amount with the Nebraska workers 

compensation system that pays a maximum benefit of $761.00 per week - $239/week 

less than what a railroad employee receives under the off-track vehicle agreement; 

 The off-track vehicle agreement provides a lump sum of $300,000 in the event of a 

railroad employee’s death.  Nebraska workers compensation just raised their burial 

benefit to $10,000 and the spouse caring for their children can only receive a fraction of 

the maximum weekly payment.   

 Under Nebraska workers compensation law, employees are statutorily barred from 

suing their employer while FELA allows the injured railroad employee or his 

representative to sue the railroad to recover all expenses and damages.  As discussed 

previously, a FELA lawsuit allows the railroad worker to recover all their damages. 

SMART-TD has argued workers compensation is a no fault system while FELA requires 

the employee to prove the accident was the railroad’s fault.  Technically, this is a true 

statement.  However, if there were injured railroad employees who had not been 

compensated, it would be compelling for the railroad unions and their attorneys to put those 

cases front and center in these proceedings.  Yet, while the Nebraska PSC has now had three 

hearings on the issue, the proponents of increasing the UI/UIM coverage for contract carriers 

transporting railroad employees have failed to provide one witness or even one piece of 

tangible evidence to support their contention greater UI/UIM limits for contract carriers are 



necessary to cover expenses not already paid pursuant to the off-track vehicle benefits 

agreement, [or] by pursuing a FELA claim against the railroad and accessing all of the other 

avenues of recovery available to them, including their own personal UI/UIM policies. 

V. BNSF requires all of its contractors, especially contract carriers, to maintain 
appropriate levels of insurance.   
 
Railroad workers riding in contract carriers are covered by their employer-sponsored 

health insurance policy and the railroad will reimburse the employee any out-of-pocket 

expenses.  BNSF Railway is self-insured and contractually requires its carriers transporting 

railroad employees to indemnify BNSF for any lawsuits.   

BNSF requires all its suppliers to carry commercial general liability (CGL) insurance in 

the amount of $1,000,000.00 per occurrence and $2,000,000.00 in aggregate coverage.  

Primary suppliers of business automobiles are required to provide $5,000,000.00 worth of 

coverage for bodily injury and property damage.  In addition, BNSF’s 3rd Party Crew 

Transportation Management Company, Travelliance, Inc., carries an umbrella policy to 

bridge the gap between our supplier insurance levels and BNSF’s $25M self-insured limits. 

V. BNSF Comments Specific to the Nebraska PSC Rulemaking: 

(1) In three previous hearings on the UI/UIM insurance for contract carriers, SMART-
TD, their legal counsel and the other railroad unions have failed to produce a 
railroad worker left uncompensated or even undercompensated after pursuing 
claims against a common carrier, the railroad and a UI/UIM third-party motorist. 
 

A review of the record from the previous hearings on February 19, 2014, September 25, 

2014, and December 16, 2014, reveals the unions and their attorneys really want the 

Commission to increase the UI/UIM limits for contract carriers transporting railroad workers.  

However, they have offered no evidence from this jurisdiction or any other jurisdiction, only 

anecdotal stories and hypotheticals, their employees are not being compensated fairly 

pursuant to the multi-layered avenues of compensation already available.  At the hearing on 



April 1, 2015, Commissioner Schram offered Mr. Borgeson, the SMART-TD representative, the 

opportunity to submit evidence of any workers’ unpaid medical bills and Borgeson failed to do 

so. 

Instead of contemplating hypothetical situations, would it not be more appropriate to ask 

the proponents of increasing the UI/UIM limits to produce some actual evidence or first-hand 

testimony about how the current UI/UIM levels were not sufficient after receiving all the 

compensation available to them from all other sources?    

This regulation is no longer about the safety of the railroad workers being transported by 

contract carriers.  The sole issue before the Commission is the UI/UIM limit for contract 

carriers.  It is arbitrary and capricious for the Commission to adopt increased UI/UIM limits 

for all contract carriers based on the union’s bare assertion railroad workers need more 

coverage when they have failed to demonstrate railroad workers in Nebraska have not been 

made whole by the compensation already received.  There is no need for the Commission to 

create a special classification for railroad workers and, therefore, no need for the proposed 

rule.      

(2) The increased UI/UIM insurance coverage in Section 006.02A creates the 
opportunity for railroad employees injured in contract carrier accidents to receive 
a financial windfall because the employee automatically receives off-track vehicle 
benefits, has the right to pursue a legal claim against the railroad for all of their 
losses under the Federal Employers Liability Act (FELA) and receives other 
compensation in addition to their UI/UIM claim against the contract carrier. 
 
The proponents of increasing the UI/UIM limits have omitted a critical piece of 

information necessary for the Commission’s consideration of this matter.  In Nebraska, the 

collateral source rule prevents a jury in a railroad workers’ FELA case against the railroad from 

hearing the employee has already received a payment from one or more UI/UIM policies. The 

common carriers transporting railroad employees exist solely to transport railroad workers, 

railroads are their only customers and they would not exist “but for” the railroads.  Under the 



Commission’s proposal, the injured railroad employees could recover from the common 

carrier’s UI/UIM policy – a policy whose costs are ultimately paid for by the railroads in the form 

of higher contract rates – then collect from the railroad under FELA, alleging negligence by the 

contract carrier and the jury would never know about the double recovery.   

Using the new policy limits, the collateral source rule prevents the jury from ever hearing 

the railroad worker received a $100,000 payment from the UI/UIM policy maintained by the 

contract carrier the employee claims was negligent while acting on behalf of the railroad.  In the 

event of a Nebraska jury verdict for the railroad worker for contract carrier negligence, the 

railroad is not entitled to an offset for the UI/UIM payment already made by the contract 

carrier’s insurance company. 

VI. Conclusion: 

In conclusion, BNSF appreciates the Commission’s willingness to listen to the counsel of 

the Attorney General and to adopt a more palatable recommendation for UI/UIM limits.  That 

being said, the railroad unions and the attorney pushing for the increased UI/UIM limits in 

Section 006.02A still have not produced competent or substantial evidence to corroborate any 

of their hypothetical examples and anecdotes from the three previous hearings.  BNSF would 

encourage the Commission to base its decision on competent and substantial evidence there 

are actually railroad workers not being made whole through all of the current avenues of 

compensation before increasing the UI/UIM limits for all contract carriers.  To do otherwise is to 

allow the proponents of the rule to turn the tragedy of someone being injured on the job into a 

financial windfall for the workers and their attorney. 

For all of these reasons, BNSF Railway respectfully requests the Commission strike 

Section 006.02A from the final order of rulemaking in this case. 



One (1) original, five (5) paper copies and one (1) electronic copy in Word format were 

transmitted to the Nebraska Public Service Commission on this 24th day of August, 2015. 

 
        Respectfully submitted, 

 

        

       ------------------------------------------------ 
        

       Jeff Davis 
Executive Director 
Government Affairs 
BNSF Railway 
4515 Kansas Avenue 
Kansas City, KS  66106 
Phone: (913)‐551‐4202 
Mobile: (913)‐626‐2545 
Email: Jeffrey.Davis@BNSF.com 

 

  
 
         
 
 



















Injury Occurring Between: Maximum: Minimum: Effective 07/19/2012: $10,000.00 
Effective 01/01/2015: $761.00 $49.00 09/12/1997 to 07/18/2012: $6,000.00 
01/01/2014 to 12/31/2014 $747.00 $49.00 08/30/1981 to 09/12/1997: $2,000.00 
01/01/2013 to 12/31/2013 $728.00 $49.00 Through 08/29/1981: $1,000.00 
01/01/2012 to 12/31/2012 $710.00 $49.00 
01/01/2011 to 12/31/2011 $698.00 $49.00 
01/01/2010 to 12/31/2010 $691.00 $49.00 Effective 01/01/2015:  57.5 cents per mile
01/01/2009 to 12/31/2009: $671.00 $49.00 01/01/2014 to 12/31/2014:  56.0 cents per mile
01/01/2008 to 12/31/2008: $644.00 $49.00 01/01/2013 to 12/31/2013:  56.5 cents per mile
01/01/2007 to 12/31/2007: $617.00 $49.00 07/01/2011 to 12/31/2012:  55.5 cents per mile
01/01/2006 to 12/31/2006: $600.00 $49.00 01/01/2011 to 06/30/2011:  51.0 cents per mile
01/01/2005 to 12/31/2005: $579.00 $49.00 01/01/2010 to 12/31/2010:  50.0 cents per mile
01/01/2004 to 12/31/2004: $562.00 $49.00 01/01/2009 to 12/31/2009:  55.0 cents per mile
01/01/2003 to 12/31/2003: $542.00 $49.00 07/01/2008 to 12/31/2008:  58.5 cents per mile
01/01/2002 to 12/31/2002: $528.00 $49.00 01/01/2008 to 06/30/2008:  50.5 cents per mile
01/01/2001 to 12/31/2001: $508.00 $49.00 01/01/2007 to 12/31/2007:  48.5 cents per mile
01/01/2000 to 12/31/2000: $487.00 $49.00 01/01/2006 to 12/31/2006:  44.5 cents per mile
01/01/1999 to 12/31/1999: $468.00 $49.00 09/01/2005 to 12/31/2005:  48.5 cents per mile
01/01/1998 to 12/31/1998: $444.00 $49.00 01/01/2005 to 08/31/2005:  40.5 cents per mile
01/01/1997 to 12/31/1997: $427.00 $49.00 01/01/2004 to 12/31/2004:  37.5 cents per mile
01/01/1996 to 12/31/1996: $409.00 $49.00 01/01/2003 to 12/31/2003:  36.0 cents per mile
01/01/1995 to 12/31/1995: $350.00 $49.00 01/01/2002 to 12/31/2002:  36.5 cents per mile
06/01/1994 to 12/31/1994: $310.00 $49.00 01/01/2001 to 12/31/2001:  34.5 cents per mile
07/01/1991 to 05/31/1994: $265.00 $49.00 07/01/1999 to 12/31/2000:  31.0 cents per mile
07/10/1990 to 06/30/1991: $255.00 $49.00 07/01/1996 to 06/30/1999:  30.0 cents per mile
07/01/1988 to 07/09/1990: $245.00 $49.00 07/01/1995 to 06/30/1996:  29.0 cents per mile
05/30/1987 to 06/30/1988: $235.00 $49.00 07/01/1993 to 06/30/1995:  27.5 cents per mile
09/06/1985 to 05/29/1987: $225.00 $49.00 07/01/1991 to 06/30/1993:  24.0 cents per mile
08/26/1983 to 09/05/1985: $200.00 $49.00 
08/24/1979 to 08/25/1983: $180.00 $49.00 
04/21/1978 to 08/23/1979: $155.00 $49.00 
09/02/1977 to 04/20/1978: $140.00 $49.00 
08/24/1975 to 09/01/1977: $100.00 $49.00 
07/12/1974 to 08/23/1975: $89.00 $49.00 
04/22/1973 to 07/11/1974: $80.00 $49.00 
08/27/1971 to 04/21/1973: $62.00 $40.00 
     After 300 weeks: $47.00 $36.00 
12/23/1969 to 08/26/1971: $55.00 $35.00 
     After 300 weeks: $41.00 $31.00 

Tables of Maximum/ Minimum Compensation Benefits,

Maximum/ Minimum Compensation Benefits Burial Benefits

Burial Benefits, and Mileage Reimbursement Rates

Mileage Reimbursement Rates
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